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IN  MEMORIAM 


HONORABLE  JOHN  BRECKENRIDQE  WALDO. 

On  the  convening  of  the  court  on  January  15,  1908,  Judge  William 
P  Lord,  formerly  Chief  Justice  of  the  Supreme  Court  of  Oregon,  pre- 
sented to  the  court,  with  appropriate  and  eloquent  remarks,  the  fol 
lowing  memoir  and  resolutions  adopted  by  the  Bar  Association  of 
Marion  County  on  January  6,  1908,  and  moved  that  they  be  spread 
upon  the  journal  of  this  court  and  printed  in  the  nftct  volume  of 
the  Oregon  Reports,  which  was  accordingly  ordered  : 

John  Breckenridge  Waldo,  ez-Chief  Justice  of  the  Supreme  Court 
o/  the  State  of  Oregon,  died  at  his  residence  in  the  Waldo  Hills, 
near  Salem,  on  September  2,  1007.  He  was  bom  October  6,  1844, 
upon  the  old  homestead  located  by  his  father,  Daniel  Waldo,  the  noted 
pioneer,  whose  honorable  name  the  Waldo  Hills  now  bear.  He  re- 
ceived a  common  school  education,  and  was  afterwards  graduated 
from  Willamette  University  in  the  class  of  1863.  He  was  admitted 
te  the  bar  in  1870.  In  1877  he  married  Miss  Clara  Humason,  who, 
with  a  daughter.  Miss  Edith  Waldo,  survives  him.  In  1880  he  was 
elected  a  member  of  the  Supreme  Court  of  Oregon,  serving  six  years. 
In  1880  he  represented  Marion  County  in  the  Oregon  Legislative 
Assembly.  His  public  career  was  brief,  but  he  was  scarcelv  less  con- 
spicuous in  private  life  than  as  a  public  official.  Surrounded  by  the 
broad  and  fertile  acres  of  the  old  homestead  where  he  was  born, 
where  be  lived  almost  all  his  days,  and  where  finally  he  passed  away, 
he  was  the  oracle  of  a  wide  constituency,  and  with  generous  hand 
dispensed  hospitality  suggestive  of  the  landed  proprietors  of  the  old 
Colonial  days. 

Among  the  oldest  of  Oregon's  native  sons,  of  stalwart  pioneer 
stock,  he  stood  apart  from  his  fellows,  a  stranger  to  the  narrow 
selfishoess  which  too  largely  characterizes  those  of  crowded  cities,  a 
splendid  product  of  the  rugged  pioneer  days.  He  had  the  altruism 
which  comes  from  pioneer  hospitality  and  kindness,  the  instincts  of 
the  pioneer,  and  he  was  a  lover  of  the  woods  and  streams  and  the 
mountains.  Of  studious  and  methodical  habits,  unobtrusive  to  the 
point  of  timidity  in  dealing  with  men  in  the  mass,  he  was  absolutely 
fearless  in-  his  expression  of  opinion  and  in  dealing  with  all  matters 
of  public  interest.  Without  special  ambition,  he  despised  the  arts  of 
the  courtier  and  the  time-server.  He  neither  sought  nor  cared  for 
popularity.  A  man  of  intense  convictions  and  often  severe  and  abrupt 
in  his  expression  of  opinion,  he  was  withal  a  kindly  and  courteous 
gentleman.  In  his  family  relations,  in  all  of  his  relations  to  the  pub- 
He,  as  a  friend  and  as  a  neighbor,  he  was  a  model  citizen.  His  death 
is  the  loss  of  one  who  as  a  lawyer  and  judge  was  distinguished  for 
his  erudition  in  the  sources  of  our  jurisprudence;  who  as  a  legislator 
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retikoned  the  rights  of  the  conimon  people  as  the  object  of  his  most 
jealous  care;  who  as  a  man  and  neighbor  was  ever  kind  and  obliging, 
nnd  in  all  these  relations  his  integrity  was  as  firm  and  unyielding  as 
the  oaks  of  his  native  hills. 

He  was  devoted  to  the  law,  especially  the  common  law,  and  he 
studied  with  industry  and  became  well  versed  in  its  legal  principles. 
The  theory  of  the  law,  its  aim  to  subserve  justice,  its  logical  for- 
mulas, its  subtle  and  exact  reasoning,  its  elasticity  and  its  capability 
to  solve  abstract  and  complicated  questions,  and  adjust  controverted 
rights  a£fecting  persons  or  property,  appealed  to  his  innate  sense  of 
right  and  justice  and  love  of  fair  play  and  dealing.  The  ideal  gov- 
ernment to  his  mind  wag  a  government  built  on  constitutional  prin- 
ciples, and  regulated  by  law,  intelligently  and  impartially  admin- 
istered. He  was  not  a  trial  lawyer;  he  had  no  love  for  its  wrang- 
lings  and  disputations;  his  mind  was  not  constituted  for  the  con- 
tentions and  struggles  of  trial  practice;  he  had  little  imagination 
and  no  disposition  to  indulge  in  rhetorical  excursions;  he  was  fond 
or*  wit  and  rq)artee,  but  seldom  indulged  in  it  himself;  he  liked  to 
hear  a  good  story  or  anecdote,  and  was  a  pleased  listener,  although 
ho  rarely  told  one  himself,  and  when  he  did,  it  was  usually  a  good 
one,  full  of  marrow,  and  never  pointless.  It  was  in  the  quiet  of  the 
study  room,  or  the  consultation  room",  where  his  mind  ranged  on  its 
native  heath,  where  interchange  of  thought  and  opinion  was  calm 
and  critical,  and  where  the  aim  and  object  was  to  solve  aright  and 
impartially  justice  between  man  an-d  man.  In  this  sphere  his  mind 
was  fitted  for  the  task,  and  it  was  usually  equal  to  the  undertaking 
and  occasion. 

As  a  lawyer,  he  was  learned,  but  as  a  judge  he  was  erudite,  in 
Hources  of  our  juri8pruden<ie  and  its  development.  And  it  was  in  this 
lust  capacity  he  distinguished  himself  as  an  able  and  industrious,  an 
upright  and  impartial  jurist.  Devoted  to  tlie  common  law,  he  de- 
lighted in  studying  and  tracing  its  legal  principles  in  solving  matters 
of  litigation,  and,  possessing  n  mind  at  once  penetrating,  logical  and 
exact,  he  did  not  rely  on  precedent  merely  in  the  consideration  of  a 
case,  but  bent  all  his  powers  to  find  out  the  legal  principle  involved 
and  to  apply  it  with  logical  exactness  to  the  solution  of  the  disputed 
point,  citing  precedents  to  fortify  it.  He  had  the  faculty  of  stating 
the  facts  of  a  case  with  remarkable  brevity,  without  sacrificing 
perspicuity.  He  brought  out  the  point  in  dispute  sharply  and  dis- 
tinctly. In  formulating  his  opinion  he  was  cautious,  painstaking  and 
critical,  avoiding  all  diffusiveness  or  unnecessary  elaboration,  keep- 
ing the  legal  principles  always  in  sight,  and  jireasing  it  upon  the 
facts  with  logical  acumen  and  exactness,  and  leading  by  the  rationale 
o.''  his  deductions  irresistibly  to  the  conclusion  reached,  so  that  his 
opinions  were  generally  short  and  pointed,  rarely  obscure,  always 
logical,   and   their  judicial   correctness    seldom    disputed. 

There  was  no  element  of  fear  in  his  mind,  nor  any  dread  of  con- 
sequences, when  his  convictions  became  fixed.  His  first  and  chief 
.Mini  was  to  find  out  the  legal  principle  which  a))plied  to  the  point 
ill  dispute,  and  to  this  end,  free  and  frequent  discussion  with  his 
colleagues  and  a  tireless  investigation,  of  the  books  were  the  means 
f(»r  its  accomplishment;  and  the  result,  when  reached,  passed  the 
question  beyond  the  fear  of  any  consequences  to  himself,  and  noth- 
ir.g    remained    but    to   declare   the    law.      He   was    quick    to    discover 


In  Memoriam.  xxv 

incongruities  in  arguments,  or  to  fill  up  gaps  in  them,  when  really 
sound  for  lack  of  orderly  arrangement,  or  want  of  clearness.  No 
pretentious  faker  of  law  could  deceive  or  lead  his  mind  astray  with 
a  mere  juggle  of  words  or  specious  argument,  backed  by  citations  of 
ancient  authorities  never  read,  much  less  understood.  He  was  a  good 
listener,  attentive  and  patient,  not  captious,  and  seldom<  interrupting, 
for,  like  Lord  Bacon,  he  thought  an  overtalking  judge  a  tinkling 
cymbal.  He  liked  to  hear  a  good  argument,  and  especially  to  read 
one  well  wrought  out,  elaborated  with  fullness  and  illustrated  by 
references  to  and  copious  quotations  from  the  authorities.  He  wanted 
to  understand  all  sides  of  the  case,  and  accorded  great  liberality  in 
its  discussion,  considering  it  to  be  the  duty  of  a  lawyer  to  aid  and 
instruct  the  court  in  the  administration  of  justice.  To  him  the  law 
and  its  judicial  administration  was  a  high  calling  and  imposed  ideals 
of  duty  that  permitted  no  deviations  from  truth  and  justice  and 
scrupulous  rectitude.  He  lived  up  to  his  standard  and  died,  loved 
and  regretted. 

Your  committee,  in  submitting  these  resolutions,  understands  and 
fully  appreciates  how  valueless  they  are  to  assuage  the  grief  of  those 
v7ho  loved  Judge  Waldo,  or  to  portray  the  man  to  those  who  will  come 
after  us,  but  we  spread  them  upon  the  records,  well  knowing  that  we 
have  been  unable  to  say  of  him  as  much  as  his  honorable  life  justifies; 
and  conscious  that  these  resolutions  are  not  perfunctory,  but  are  find- 
ings of  fact  from  the  undisputable  record  of  this  good  man's  life. 
In  the  memory  of  your  committee  and  all  who  knew  him,  Judge  Waldo 
yet  lives  and  exerts  beneficient  influence  for  a  better  social  life,  a 
higher  ideal  of  citizenship.  Truly  it  may  be  said  of  him,  ''The  light 
he  leaves  behind  him  lies  along  the  paths  of  men." 

L.  H.  McMahon, 

W.  M.  Kaiser,  • 

Chas.  B.  Moores. 

W.  P.  Lord, 

Geo.    H.    Burnett, 

Committee. 


HONORABLE  JOHN  JOSEPH  MURPHY. 

On  the  convening  of  the  court  on  January  15,  1908,  comes  Hon- 
orable George  H.  Burnett,  Judge  of  the  Third  Judicial  District  of 
the  State  of  Oregon,  and  at  the  request  of  the  Marion  County  Bar 
Association  presents  memoir  and  resolutions  adopted  at  a  Bar  As- 
sociation meeting  held  on  the  6th  of  January,  1908,  upon  the  death 
of  Honorable  John  Joseph  Murphy,  ex-Clerk  of  this  Court,  and  asks 
that  the  same  be  spread  upon  the  journal  of  this  court  and  printed 
ii?  the  next  volume  of  the  Oregon  Beports;  which  motion  is  allowed, 
and  it  is  ordered  that  said  memoirs  and  resollitions  be  so  entered 
upon   the  journal   and   printed: 

John  Joseph  Murphy,  an  attorney  of  this  court  and  for  many 
years  a  resident  of  Marion  County,  was  bom  in  Ireland,  June  22, 
1832,  and  died  near  the  east  entrance  of  the  County  Court  House  in 
Salem,  Oregon,  June  19,  1907.  He  had  exceeded  by  almost  Ave  years 
the  measure  of  life  allotted  to  man  by  Solomon,  and,  on  the  scene  of 
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his  professional  labors,  he  was  suddenly  called  to  close  a  long  and 
active  career. 

In  early  manhood  he  came  to  Oregon  from  California  and  took  up 
his  residence  at  Ghampoeg,  in  the  northern  part  of  Marion  County. 
He  was  a  carpenter  by  trade  and  pursued  that  occupation  for  sev- 
eral years.  He  was  a  Justice  of  the  Peace  in  Champoeg  precinct  in 
the  later  sixties,  and  his  characteristic  disposition  to  know  al  '\\^oux 
anything  which  he  undertook  and  to  perform  its  duties  creditably  led 
him  to  study  la^^  for  the  purposes  of  that  office.  He  was  afterwards 
elected  Sheriff  of  Marion  County,  and  his  connection  with  the  courts 
as  such  officer  and  the  legal  questions  affecting  his  administration  of 
the  shrievalty  still  further  stimulated  his  research  in  the  law,  so  that 
he  studied  systematically  and  was  regularly  admitted  to  the  bar  of 
the  Supreme  Court  of  this  state  in  1873. 

He  served  with  ability  in  the  legislature  of  the  state  and  in 
various  posdtions  in  the  city  government  of  Salem.  He  acted  for 
several  years  as  United  States  Postal  Inspector  with  energy  and  fidel- 
ity. For  some  sixteen  years  prior  to  his  death  he  was  Clerk  of  the 
Supreme  Court  of  the  State  of  Oregon,  and  died  an  incumbent  of 
that  office. 

In  every  relation  of  life,  both  public  and  private,  his  record  is 
one  of  unvarying  integrity;  and  though  many,  in  the  struggles  of 
politics  and  the  law,  felt  his  prowess  as  an  antagonist,  yet  no  one  can 
truthfully  assail  his  bonor  as  friend  or  foe.  He  was  a  pronounced 
man  in  whatever  he  undertook  and  he  was  zealous  for  a  friend  or 
against  an  enemy. 

He  was  in  the  full  sense  of  the  word  a  self-made  man  and  the 
architect  of  his  own  career.  Originally  of  but  limited  education,  he 
was  determined  to  improve  his  mind  and  enlarge  his  store  of  knowl- 
edge by  pertinacity  in  study  and  indefatigability  of  research. 

A  warm  and  generous  friend,  an  opponent  to  be  reckoned  with,  his 
earthly  activities  are  ended,  and  he  rests,  leaving  a  respected  memory 
and  an  honorable  career. 

William  P.  Lord, 
L.   H.   McMahon, 
W.  M.  Kaiser, 
Charles  B.  Moores, 
George  H.  Burnett, 

Committee. 
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STATE  V.  CARMOBY. 

01  Pac.  446.  IQBl. 

iKTOXICATIira  LlQUOBS—LOOAL  OPTION— PBIMA  FAOIX  BTIDXMCIS. 

1.  Under  the  Local  Option  Law  (Laws  lOOS,  p.  47,  c.  2),  g  10,  proyldlns  that 
the  order  of  the  county  court  declaring  the  result  of  an  election  under  the 
act  and  prohibiting  the  sale  of  Intoxicating  liquors  within  the  prescribed  ter- 
ritory **  shall  be  held  to  be  prima  facie  evidence  that  all  the  provisions  of  the 
law  have  been  complied  with  in  giving  notice  of  and  holding  such  election, 
and  in  counting  and  returning  the  votes  and  declaring  the  result  thereof," 
such  order  is  prima  facie  evidence  of  the  legality  of  all  previous  proceedings 
In  the  matter  of  the  election,  so  that  it  is  unnecessary,  on  a  prosecution  for  a 
sale  In  violation  of  the  act,  to  allege  or  prove  that  a  valid  election  was  held,  or 
that  a  majority  of  the  voters  was  in  favor  of  prohibition,  otherwise  than  to 
allege  and  produce  such  order. 

INTOXIOATINO  LlQUOBfl— JUDICIAL  NOTIOS  OF  QUALITIBS  OF  BBBR. 

2.  A  charge  of  unlawfully  selling  intoxicating  liquor  is  sustained  by  proof 
of  sale  of  "beer,**  without  any  further  description  or  testimony  as  to  its 
intoxicating  qualities. 

OBiicnrAL  LawAidiho  and  Abbttiho. 

8.  An  instruction,  on  a  prosecution  for  an  illegal  sale  of  Intoxicating 
liquors,  that  defendant  would  be  guilty  if  he  aided  or  assisted  another  in 
effecting  the  sale  in  violation  of  law,  is  not  error:  B.  A  O.  Oomp.  g  2168,  declar- 
ing one  who  aids  and  abets  in  the  commission  of  a  crime  to  be  a  principal. 

IVTOXIGATHfO  LIQUOB8— INDIOTMBNT— BBVBBAGIC. 

4.  Under  the  general  rule  that  an  Indictment  for  a  statutory  misdemeanor 
is  sufficient  if  it  follows  the  words  of  the  statute  and  is  reasonably  certain  in 
its  description  of  the  offense  Intended  to  be  charged,  an  indictment  charging 
that  defendant  did  "  sell  and  give  to  one  Q  six  bottles  of  intoxicating  liquor 
with  an  intent  and  purpose  of  evading  the  local  option  law."  etc..  is  not 
defective  in  failing  to  show  that  the  liquor  was  Intended  as  a  beverage,  since 
those  are  the  words  of  the  statute. 

IKDICTMBHT— PLXADING  EXCEPTIONS. 

fi.  Exceptions  and  provisos  in  criminal  statutes  need  not  be  pleaded  in 
indictments  unless  they  are  descriptive  of  the  offense  or  necessary  to  its 
definition. 
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From  Marion:  Gboboe  H.  Burnbtt,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

On  October  6,  1906,  the  District  Attorney  of  the  Third  Judi- 
cial District  filed  in  the  circuit  court  for  Marion  County  an 
information  charging  defendant  Henry  Carmody  with  the  crime 
of  selling  intoxicating  liquors.  The  material  parts  of  the  in- 
formation are  as  follows: 

^^That  at  the  general  election  held  in  the  County  of  Marion, 
State  of  Oregon,  on  the  4th  day  of  June,  1906,  the  question 
whether  there  should  be  prohibition  of  the  sale  of  intoxicating 
liquor  for  beverage  purposes  for  Horeb  Precinct,  Marion  County, 
State  of  Oregon,  was  submitted  to  the  legal  voters  of  said  pre- 
cinct, county  and  state,  and  then  and  there  duly  determined  by 
a  majority  of  the  legal  voters  of  said  precinct  at  said  election  in 
favor  of  prohibition,  and  that  the  sale  of  intoxicating  liquor 
should  be  prohibited  in  said  precinct. 

That  thereafter,  on  the  16th  day  of  June,  1906,  the  County 
Court  of  Marion  County,  State  of  Oregon,  duly  made  and  en- 
tered of  record  an  order  declaring  the  result  of  said  vote  and 
absolutely  prohibiting  the  sale  of  intoxicating  liquors  as  a  bev- 
erage in  said  Horeb  Precinct  as  a  whole,  and  declaring  it  to  be 
unlawful  to  sell,  exchange  or  give  away  any  intoxicating  liquor 
for  beverage  purposes  within  said  Horeb  Precinct  until  such  time 
as  the  qualified  voters  therein  by  a  majority  vote  declared  other- 
wise. 

That  thereafter,  to-wit,  on  the  2d  day  of  September,  1906, 
in  the  Precinct  of  Horeb,  County  of  Marion,  State  of  Oregon, 
Henry  Carmody,  then  and  there  being,  did  then  and  there  wrong- 
fully and  unlawfully  sell  and  give  to  one  Boyal  Shaw  aQd 
William  Quinn  jointly  six  bottles  of  intoxicating  liquor,  of  the 
value  of  $1.50,  with  an  intent  and  purpose  then  and  there  had 
by  him,  the  said  Henry  Carmody,  of  evading  the  provisions  of 
the  local  option  law  of  the  State  of  Oregon,  proposed  by  the 
people  of  initiative  and  enacted  by  the  people  of  the  State  of 
Oregon  by  a  majority  of  the  votes  cast  thereon  at  the  general 
election  held  in  said  state  on  the  6th  day  of  June,  1904,  contrary 
to  the  provisions  of  said  law  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State  of  Oregon.'^ 

A  demurrer  to  the  information  was  filed  on  the  grounds: 

(1)  That  it  does  not  state  facts  sufficient  to  constitute  a  crime; 

(2)  that  it  does  not  show  any  violation  of  the  law  by  defend- 


Aug.  1907]  STATif  V.  Carmody.  8 

ant;  (3)  that  it  does  not  show  that  the  question  of  prohibition 
in  Horeb  Precinct  was  submitted  to  the  legal  voters  of  such  pre* 
cinct;  (4)  that  it  does  not  show  that  the  legal  voters  of  such 
precinct  determined  by  their  vote  or  at  all  that  intoxicating 
liquor  should  not  be  sold  or  given  away  in  such  precinct; 
(5)  that  it  does  not  show  that  the  county  court  had  power  or 
authority  to  make  the  order  of  prohibition  stated  in  the  informa- 
tion. This  demurrer  was  overruled,  and  defendant  pleaded  not 
guilty.  Thereupon  a  trial  was  had  before  the  court  and  a  jury. 
The  testimony  for  the  state  tended  to  show  that  in  September, 
1906,  two  men,  Shaw  and  Quinn,  went  to  the  house  of  defend- 
ant, in  the  Precinct  of  Horeb,  Marion  County,  and  inquired  if 
they  could  buy  some  beer  from  him.  Defendant  told  them  he 
had  none,  but  could  get  some  for  them,  and  went  away,  return- 
ing in  a  short  time;  that  a  few  minutes  later  a  man  by  the  name 
of  Baty  brought  six  bottles  of  beer  in  a  sack  and  laid  them  on 
the  floor  just  inside  of  defendants  door  and  went  away.  Shaw 
and  Quinn  had  no  conversation  with  Baty  about  the  beer,  or  the 
purchase  or  payment  therefor.  After  Baty  had  gone  they  paid 
defendant  $1.50  for  the  beer  and  took  it  away  with  them.  There 
was  no  evidence  adduced  by  the  state  tending  to  show  the  char- 
acter of  the  beer,  other  than  it  was  in  bottles  having  thereon  the 
label  of  the  Albany  Brewing  Company.  The  defendant  in  his 
own  behalf  testified  that  when  Shaw  and  Quinn  came  to  his 
house  they  asked  him  if  he  had  any  beer,  and  he  answered  in 
the  negative;  that  thereupon  they  inquired  of  him  if  beer  could 
be  procured  in  the  town^  and  he  told  them  that  Baty  had  a  bar- 
rel, and  they  requested  him  to  purchase  some  from  him,  as  they 
were  not  acquainted  with  Baty;  that  he  went  to  where  Baty  was, 
and  told  him  that  Shaw  and  Quinn  wanted  six  bottles  of  beer, 
and  soon  after  he  returned  Baty  brought  the  beer  in  a  gunny 
sack  and  placed  it  on  his  porch;  that  one  of  the  men  paid  him 
$1.50  for  the  beer,  and  he  handed  the  money  to  Baty  in  their 
presence;  that  he  did  not  own  the  beer,  and  was  acting  merely 
as  an  accommodation  to  the  purchasers.  The  state  to  sustain 
the  issues  on  its  part  introduced,  and  there  was  admitted  over 
defendant's  objection,  a  certified  copy  of  the  order  or  judgment 
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of  the  County  Court  of  Marion  County,  declaring  that  a  ma- 
jority of  the  votes  cast  in  Horeb  Precinct,  in  the  June  election 
in  1906,  was  in  favor  of  prohibition,  and  prohibiting  the  sale  of 
intoxicating  liquor  in  such  precinct  until  the  legal  voters  thereof 
should  otherwise  determine. 

The  court  instructed  the  jury  that,  as  a  matter  of  judicial 
knowledge,  beer  is  an  intoxicating  liquor;  that  it  was  not  neces- 
sary for  the  state  to  prove  that  defendant  owned  the  beer,  or 
was  interested  in  the  money  received  therefor,  but  that  if  the 
beer  beloiiged  to  Baty,  and  the  money  was  received  by  him,  the 
defendant  would  be  guilty  if  he  aided  or  assisted  Baty  in  effect- 
ing the  sale  in  violation  of  law.  The  defendant  was  convicted, 
and  appeals,  assigning  error  in  overruling  his  demurrer  to  the 
information,  in  the  admission  of  the  record  of  the  county  court 
prohibiting  the  sale  of  intoxicating  liquor  in  Horeb  Precinct, 
and  in  the  giving  and  refusal  of  the  instructions  referred  to. 

AfFIRHED. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr, 
William  Henry  Holmes. 

For  the  State  there  was  a  brief  over  the  names  oi  A.  M,  Craw- 
ford, Attorney  General,  John  H.  McNary,  District  Attorney, 
and  C.  L,  McNary,  with  an  oral  argument  by  Mr,  John  H. 
McNary. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  objection  to  the  information,  and  to  the  competency 
of  the  record  of  the  county  court  declaring  the. result  of  the 
election  and  prohibiting  the  sale  pf  intoxicating  liquor,  in  Horeb 
Precinct,  is,  in  substance,  that  it  is  not  alleged  in  the  informa- 
tion, nor  was  it  shown  at  the  trial,  that  a  legal  and  valid  elec- 
tion to  decide  whether  the  sale  of  intoxicating  liquor  should  be 
prohibited  in  such  precinct  was  ordered  or  held  as  required  by 
law.  Section  10  of  the  local  option  law  (Laws  1905,  p.  47,  q.  2) 
provides  that  the  order  of  the  county  court  declaring  the  result 
of  an  election  held  under  its  provisions  and  prohibiting  the  sale 
of  intoxicating  liquor  within  the,  prescribed  territory  "shall  be 
held  to  be  prima  facie  evidence  that  all  the  provisions  of  the  law 
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have  been  complied  with  in  giving  notice  of  and  holding  such 
election,  and  in  counting  and  returning  the  votes  and  declaring 
the  result  thereof/'  The  plain  purpose  of  this  provision  is  to 
make  the  order  of  the  county  court  prima  facie  evidence  of  the 
legality  of  all  previous  proceedings  in  the  matter  of  the  election. 
It  is  therefore  unnecessary,  in  a  prosecution  for  a  violation  of 
the  act,  for  the  state  to  allege  or  prove  that  a  valid  election  was 
held,  or  that  a  majority  of  the  voters  in  the  county,  subdivision 
or  precinct,  as  the  case  may  be,  was  in  favor  of  prohibition.  The 
order  of  the  county  court  is  prima  facie  evidence  of  these  facts, 
and  the  production  of  su^h  an  order  is  all  that  is  required  by  the 
state  to  make  out  its  case.  It  is  thereafter  open  to  the  defense 
to  overcome  such  prima  facie  case  by  proving  that  the  essential 
stepB  provided  by  the  statute  were  not  taken.  This  is  the  inter- 
pretation given  a  similar  provision  in  a  local  option  law  by  the 
courts  of  Missouri  and  Michigan :  State  v.  Searcy,  46  Mo.  App. 
421:  111  Mo.  236:  20  S.  W.  186;  People  v.  Whitney,  105  Mich. 
622  (63  N.  W.  765). 

2.  The  courts  are  not  in  accord  as  to  whether  a  charge  of  un- 
lawfully selling  intoxicating  liquor  is  sustained  by  proof  that 
the  liquor  sold  was  "beer,''  without  anything  giving  to  it  a  par- 
ticular description,  or  evidence  that  it  was  intoxicating.  In  a 
number  of  decisions  it  is  held  that  the  word  *T)eer"  is  a  generic 
term,  including  both  a  class  of  alcoholic  liquors  and  a  class  of 
nonintoxicating  beverages,  such  as  "root  beer,"  "ginger  beer,'* 
**8pruce  beer"  and  the  like,  and  therefore  it  cannot  be  said  in  its 
ordinary  meaning  to  imply  an  intoxicating  drink,  unless  such 
import  has  been  given  it,  either  by  statute  or  by  decisions  of 
the  courts.  Blatz  v.  Rohtiach,  116  N.  Y.  450  (22  N.  E.  1049: 
6  L.  R.  A.  669),  is  a  leading  example  of  this  class  of  cases.  But 
Mr.  Black  says  that  this  is  not  the  approved  rule.  "On  the  con- 
trary, the  preponderance  of  authority  is  to  the  effect  that  when 
the  word  ^beer*  is  used,  without  any  restriction  or  qualification, 
it  denotes  an  intoxicating  malt  liquor;  that  when  thus  occurring 
in  an  indictment  or  complaint,  or  in  the  evidence,  it  is  presumed 
to  include  only  that  species  of  beverages;  and  that,  being  taken 
in  this  sense,  it  will  be  suflBcient,  unless  it  is  shown  by  evidence 
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that  the  particular  liquor  so  described  is  nonalcoholic^' :  Black, 
Intoxicating  Liquors,  §  17.  Mr.  McGlain  is  of  the  same  opinion 
(2  McClain,  §  1220),  and  so  are  the  editors  of  the  Am.  &  Eng. 
Enc.  of  Law  (volume  17,  p.  201).  The  adjudications  on 
both  sides  of  this  question  are  collated  and  cited  by  these  authors, 
and  it  is  sufficient  to  say  we  concur  in  the  views  expressed  by 
them. 

The  reasons  which  impel  us  to  this  conclusion  are  so  clearly 
and  forcibly  stated  by  Mr.  Justice  Orton,  in  Briffiit  v.  Side, 
58  Wis.  39  (16  N.  W.  39:  46  Am.  Bep.  621),  that  we  quote 
from  hifl  opinion  at  some  length :  ^^As  long  as  laws  for  licens- 
ing the  sale  of  intoxicating  liquors  have  existed,  brandy,  whisky, 
gin,  rum  and  other  alcoholic  liquids  have  been  held  to  be  in- 
toxicating liquors  per  se;  and  why?  Simply  because  it  is  within 
the  common  knowledge  and  ordinary  understanding  that  they 
are  intoxicating  liquors.  By  this  rule  of  common  knowledge 
courts  take  judicial  notice  that  certain  things  are  verities,  with- 
out proof;  as,  in  Chambers  v.  Oeorge,  5  Litt.  (Ky.)  335,  the  cir- 
culating medium  in  popular  acceptation  was  held  to  mean  ^cur- 
rency of  the  state,*  and  in  Lampion  v.  Haggard,  3  T.  B.  Mon. 
(Ky.)  149,  the  circulating  medium  was  held  to  mean  'Kentucky 
currency,'  and  in  Jones  v.  Oversireei,  4  T.  B.  Mon.  (Ky.)  547, 
the  word  'money*  was  held  to  mean  paper  currency.  If  a  wit- 
ness on  the  stand  were  asked  whether  whisky  is  intoxicating,  he 
would  be  apt  to  smile  as  at  a  joke;  and  an  intelligent  witness, 
when  asked  the  same  question  in  relation  to  beer,  might  smile 
with  equal  reason.  Words  in  contracts  and  laws  are  to  be  under- 
stood in  their  plain,  ordinary  and  popular  sense,  unless  they  are 
technical,  local  or  provincial,  or  their  meaning  is  modified  by 
the  usage  of  trade :  1  Greenleaf ,  Evidence,  §  278.  When  the 
general  or  primary  meaning  of  a  word  is  once  established  by 
such  common  usage  and  general  acceptation,  we  do  not  require 
evidence  of  its  meaning  by  the  testimony  of  witnesses,  but  look 
for  its  definition  in  the  dictionary.  Whisky,  according  to  Web- 
ster, is  'a  spirit  distilled  from  grain*;  and  beer,  according  to 
the  same  authority,  is  'a  fermented  liquor  made  from  any  malted 
grain,  with  hops  and  other  bitter  flavoring  matter.*    It  is  true 
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that  to  a  limited  extent  there  are  other  kinds  of  beer^  or  of 
liquor  called  ^beer/  such  as  ^amall  beer/  ^spruce  beer/  ^ginger 
beer/  etc. ;  but  such  definitions  are  placed  as  remote  and  special, 
and  not  primary  or  general. 

So  it  may  be  said  of  other  substances  having  a  common  name 
and  meaning,  such  as  milk  or  tea.  Milk,  according  to  Webster, 
is  'a  white  fluid  secreted  by  female  mammals  for  the  nourishment 
of  their 'young.^  There  are  other  kinds  of  milk,  however,  such  as 
'the  white  juice  of  plants,'  which  is  the  remote  definition,  or 
milk  in  the  cocoanut,  or  that  in  the  Milky  Way.  Tea  is  defined 
to  be  'leaves  of  a  shrub  or  small  tree  of  the  genus  Thea  or  Ca- 
mellia. The  shrub  is  a  native  of  China  and  Japan.'  There  are 
other  kinds  of  tea,  such  as  sage  tea  and  camomile  tea,  ^c.  The 
latter  are  the  restricted  uses  of  the  word.  When  asked  to  take 
a  drink  of  milk,  or  a  cup  of  tea,  it  would  not  be  necessary  to 
prove  what  is  meant.  Why  is  it  more  necessary  to  prove  what 
is  meant  by  a  glass  or  drink  of  beer?  When  beer  is  called  for 
at  the  bar,  in  a  saloon  or  hotel,  the  bartender  would  know  at 
once,  from  the  conmion  use  of  the  word,  that  strong  beer — a 
spirituous  or  intoxicating  beer — was  wanted;  and,  if  any  other 
kind  was  wanted,  the  word  would  be  qualified,  and  the  particular 
kind  would  be  named,  as  root  beer,  or  small  beer,  etc.  When, 
therefore,  the  word  Hbeer'  is  used  in  a  court  by  a  witness,  the 
court  will  take  judicial  notice  that  it  means  a  malt  and  an  in- 
toxicating liquor,  or  such  meaning  will  be  a  presumption  of  fact, 
and  in  the  meaning  of  the  word  itself  there  will  be  prima  fade 
proof  that  it  is  malt  or  intoxicating  liquor  that  is  meant.  When 
the  witnesses  in  this  case  testified  that  the  defendant  sold  to 
them  beer,  the  prosecution  had  sufficiently  proved  that  he  had  sold 
to  them  a  malt  and  intoxicating  liquor,  for  both  qualities  are 
implied  in  the  word  'beer.'  This,  as  a  logical  conclusion  and 
principle  of  law,  would  seem  to  be  well  established  by  common 
reason,  and  we  think  it  would  be  difficult  to  find  a  single  good 
reason  against  it."  See,  also.  United  States  v.  Ducoumal 
(C.  C.)  54  Fed.  138. 

3.  The  instruction,  that  if  defendant  aided  and  assisted  Baty 
in  committing  the  crime  of  selling  intoxicating  liquor  he  was 
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guilty  as  charged  in  the  indictment,  was  but  stating  a  rule  of 
statutory  law,  and  was  not  error :  B.  &  C.  Comp.  §  2163. 
The  judgment  is  aflSrmed.  Affirmed. 


Decided  22  October.  1907. 

On  Motion  for  Rehearing. 

•1  Pac.  1061. 

Opinion  by  Mr.  Chief  Justice  Bean. 

It  is  claimed  that  the  indictment  in  this  case  is  insufficient 
because  it  is  not  averred  that  the  liquor  which  defendant  is 
charged  with  having  sold  was  for  beverage  purposes.  Section 
15  of  the  local  option  law  (Laws  1906,  p.  48)  provides  that  when 
an  election  held  under  the  provision  of  the  law  has  resulted  in 
favor  of  prohibition,  and  the  county  court  has  made  the  order 
declaring  the  result,  and  the  order  of  prohibition,  any  person 
who  shall  thereafter,  within  the  prescribed  bounds  of  prohibi- 
tion, sell,  exchange  or  give  away,  with  the  purpose  of  evading 
the  provisions  of  the  law,  any  intoxicating  liquors,  shall  be  sub- 
ject to  prosecution  by  information  or  indictment,  etc.  This  is 
the  penal  section  of  the  law,  and  one  defining  the  crime.  The 
indictment  in  question  follows  the  language  of  the  statute  and 
it  is  the  settled  rule  in  this  state  that  in  indictments  for  mis- 
demeanors created  by  statute  it  is  sufficient  to  charge  the  offense 
in  the  words  of  the  statute  subject  to  the  qualification  that  the 
crime  must  be  set  forth  with  such  certainty  as  will  apprise  the 
accused  of  the  offense  imputed  to  Kim:  State  v.  Shaw,  22  Or. 
^87  (29  Pac.  1028). 

Exceptions  and  provisos  in  a  criminal  statute  need  not  be 
negatived  in  indictments  unless  they  be  descriptive  of  the  offense 
or  a  necessary  ingredient  in  its  definition :  State  v.  Tamler,  19 
Or.  528  (9  L.  B.  A.  853:  25  Pac.  71).  The  indictment  in  this 
case  conformed  to  the  rule  of  law  above  stated,  and  is,  there- 
fore, sufficient. 

Petition  denied.  Affirmed:  Hehearino  Denied. 
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Arffued  17  July,  decided  SO  August,  1907. 
KAMM  V.  NORMANB. 

W  Pac.  448;  11  L.  R.  A.  (N.  S.)  290. 

What  Stbxaics  abx  Navioabi.s— FiiOATAOE  of  Loos. 

1.  In  Oregon  streamB  which  in  their  natural  state,  whether  with  the  usual 
volume  of  water  or  during  ordinary  recurring  freshets,  can  be  profitably  used 
for  purposes  of  commerce,  are  navigable  and  must  be  considered  public  high- 
ways for  such  purposes. 

NAVIOABI^B  WATSBS— iNOBXASINa  VOI.X7MB  BT  DAMB— FLOOBINQ* 

2.  A  stream  not  a  natural  highway  for  commercial  purposes  cannot  be 
made  so  by  means  of  dams  or  causing  sudden  floods  to  the  injury  of  riparian 
owners,  though  the  use  of  streams  may  be  improved  by  dikes  or  dams  that  do 
not  materially  interfere  with  the  natural  flow:  Union  JH>w€r  Co.  v.  Lichty,  42 
Or.  GSa,  distinguished. 

Ploataob  of  Loos— Evidbnob. 

8.  The  evidence  shows  that  the  North  Fork  of  Klaskanie  River,  in  its  nat- 
ural state,  cannot  be  successfully  used  for  floating  logs  to  tide  level,  except  at 
extreme  high  water,  which  usually  lasts  but  a  few  hours.  "" 

FlX>ATABI.E  STBXAM. 

4.  A  stream  that  in  Its  natural  condition  will  not  carry  saw  logs,  except  at 
times  of  very  high  water,  which  usually  lasts  but  a  few  hours,  and  then  only 
small  and  medium  sized  logs,  is  not  a  navigable  stream  or  a  highway  for  the 
purpose  of  floatage. 

PnBi.10  Advabtaox  Not  a  Tbst  of  Natigabii^itt. 

6.  The  navigable  or  floatable  capacity  of  a  stream  cannot  be  determined  or 
affected  by  its  Importance  to  public  or  private  interests,  and  any  rights 
claimed  must  be  based  on  the  actual  condition  of  the  stream  or  upon  some 
constitutional  proceeding,  confiscation  being  a  method  of  acquiring  property 
not  recognized  by  the  courts  of  the  United  States. 

Prom  Clatsop:  Thomas  A.  McBeide^  Judge. 

Statement  by  Mb.  Chief  Justice  Bean. 

This  IB  a  suit  by  Jacob  Kamm  to  enjoin  Alex  and  Fred 
Normand  from  using  the  North  Fork  of  Klaskanie  Creek  for 
floating  saw  logs.  The  complaint  alleges  that  the  stream  in 
question  runs  through  plaintifPs  land  for  a  distance  of  about 
one-half  mile^  and  that  it  is  not  navigable  or  floatable  for  rafts^ 
logB^  lumber  or  timber;  that  the  defendants  cut  and  put  into  lihe 
channel  above  plaintiff^s  premises  large  quantities  of  saw  logs^ 
and,  in  order  to  cause  them  to  float  down  such  stream,  con- 


^iOTB.— See  notes  in  41  L.  R.  A.  871-879,  Right  to  Use  Streams  for  Floating 
Loss;  41  L.  R.  A.  4M-487.  Liability  for  Injuries  to  Riparian  Owner  by  Running 
Ix>gs  in  Stream:  86  Am.  St.  Rep.  707-786,  The  Right  of  One  Land  Owner  to  Ac- 
celerate or  Diminish  the  Flow  of  Water  to  or  From  the  Lands  of  Another. 

Reportbb. 
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stnicted  a  splash  dam,  whereby  a  large  volume  of  water  was 
accumulated  and  suddenly  released  and  permitted  to  flow  down 
the  stream^  forcing  the  logs  on  plaintiff's  land  in  great  num- 
bers;  cutting  and  breaking  the  banks^  and  otherwise  damaging 
his  premises;  and  that^  unless  enjoined  and  restrained,  defend- 
ants will  continue  to  so  use  the  stream,  to  plaintiff'^  irreparable 
damage.  Defendants  admit,  by  their  answer,  that  they  are  en- 
gaged in  the  logging  business  on  the  stream  above  the  lands 
of  plaintiff,  and  that  they  have  constructed  therein  a  splash 
dam  for  use  in  their  logging  operations.  But  they  allege  that 
the  stream  is  navigable  and  suitable  for  the  floatage  of  saw  logs 
and  other  timber  products  where  it  runs  through  and  for  sev- 
eral miles  above  plaintiff's  lands;  that  they  are  the  owners  of 
large  tracts  of  valuable  timber  lands  on  the  stream,  and  the 
only  way  the  timber  can  be  marketed  is  by  floating  it  down  such 
stream;  that  the  stream  is  not  navigable  at  all  stages  of  the 
water,  but  has  well-defined  banks  on  either  side;  that  in  Octo- 
ber, 1903,  they  constructed,  at  great  expense,  about  two  miles 
above  the  premises  of  plaintiff,  a  splash  dam  for  the  purpose  of 
aiding  and  assisting  the  floatage  of  logs;  that  such  dam  is  so 
constructed  and  operated  as  to  be  a  benefit  to  plaintiff,  since  it 
is  possible  thereby  to  control  the  water  and  prevent  it  from 
overflowing  the  banks  or  reaching  the  height  of  ordinary  fresh- 
ets; and  that  logs  floated  down  stream  by  use  of  the  dam  do 
less  injury  to  plaintiff's  premises  than  if  floated  without  such 
dam.  Upon  a  trial  the  court  found  the  averments  of  the  answer 
to  be  substantially  true,  and  dismissed  the  suit,  and  plaintiff 
appeals.  Revebsbd. 

For  appellant  there  was  a  brief  over  the  names  of  Dolph, 
Mallory,  Simon  &  Gearin  and  Frank  J.  Taylor,  with  oral  ar- 
guments by  Mr.  John  M,  Oearin  and  Mr,  Taylor. 

For  respondents  there  was  a  brief  over  the  name  of  Fulton 
Brothers,  with  oral  arguments  by  Mr.  George  Clyde  Fulton  and 
Mr.  Charles  Erskine  Scott  Wood. 
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Opinion  by  Mb.  Chief  Justice  Bean. 

The  questions  for  determination  on  this  appeal  are:  (1) 
Whether  the  Elaskanie,  where  it  flows  through  the  lands  of 
plaintiff^  is  a  navigable  or  floatable  streaih;  (2)  to  what  extent, 
if  any,  the  defendants  may  render  it  navigable  or  assist  the 
navigability  thereof  by  means  of  a  splash  dam.  . 

1.  The  common  law  of  England^  that  the  only  streams  which 
are  navigable  are  those  in  which  the  tide  ebbs  and  flows^  has 
never  been  adopted  in  this  country.  Rules  which  reason  and 
convenience  may  have  approved  in  reference  to  the  streams  of 
that  country  are  wholly  inapplicable  to  our  waterways,  natural 
resources  and  conditions,  and  it  is  now  considered  here  that  any 
stream  which  can  be  used  in  its  natural  state  for  commercial 
purposes  is  navigable.  The  existence  of  immense  bodies  of  tim- 
ber in  Maine,  Michigan  and  otiher  states,  which  could  be  trans- 
ported to  market  only  by  use  of  adjacent  streams,  influenced 
the  courts  to  early  hold  that  any  stream  which  is  capable  in  its 
natural  condition  of  being  commonly  and  generally  used  for 
floatmg  saw  logs  at  periods  of  high  water  is  navigable  or  float- 
able for  the  transportation  of  the  timber  along  its  banks.  This 
doctrine  has  been  accepted  and  declared  by  this  court,  and  the 
courts  of  this  country  generally,  until  now  it  may  be  regarded 
as  settled  that  streams,  which  in  their  natural  condition  are 
useful  for  the  transportation  of  saw  logs  during  the  whole  or 
part  of  each  year,  are  highways  for  that  purpose:  Brown  v. 
Chadboume,  31  Me.  9  (1  Am.  Rep.  641) ;  Moore  v.  Sanbome, 
2  Mich.  620  (69  Am.  Dec.  209) ;  Weise  v.  3mUh,  3  Or.  446 
(8  Am.  Rep.  621) ;  Shaw  v.  Oswego  Iron  Co.  10  Or.  371  (46 
Am.  Rep.  146)  ;  Haines  v.  Welch,  14  Or.  319  (12  Pac.  602)  ; 
Haines  v.  Hall  17  Or.  165  (20  Pac.  831 :  3  L.  R.  A.  609) ;  N%ii^ 
ter  V.  Gallagher,  19  Or.  375  (24  Pac.  250) ;  HailoOc  v.  Suitor, 
37  Or.  9  (60  Pac.  384) ;  27  Cyc.  1666;  21  Am.  &  Eng.  Enc. 
Law  (2  ed.),  428.  But  streams  which  are  not  of  sufficient 
nite  and  capacity  to  be  profitably  so  used  are  wholly  and  abso- 
lutely private:  Munson  v.  Hungerford,  6  Barb.  265;  Wadsworth 
V.  Smith,  11  Me.  278  (26  Am.  Dec.  525).  "The  true  test,  there- 
fore, to  be  applied  in  such  cases,'*  says  the  Supreme  Court  of 
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Maine,  in  Brown  v.  Chadboume,  31  Me.  9  (1  Am.  Bep.  641), 
'^is  whether  a  stream  is  inherently  and  in  its  nature  capable  of 
being  .used  for  the  purposes  of  commeroe,  for  the  floating  of 
vessels^  boats,  rafts  or  logs.^'  It  is  not  necessary  that  the  stream 
should  be  floatable  at  all  seasons  of  the  year.  It  is  sufficient  if 
it  has  that  character  at  different  periods,  recurring  with  reason- 
able certainty^  and  continuing  for  a  sufficient  length  of  time  to 
make  it  commercially  profitable  and  beneficial  to  the  general 
public.  But  every  small  creek  or  rivulet  in  which  logs  can  be 
made  to  float  for  a  few  hours  during  a  freshet  is  not  a  public 
highway.  To  make  a  stream  a  highway,  it  must  at  least  be  nav- 
igable or  floatable  in  its  natural  state,  at  ordinary  recurring 
winter  freshets,  long  enough  to  make  it  useful  for  some  purposes 
of  trade  or  agriculture:  People  ex  rel.  v.  Elh  River  M.  &  L.  Co. 
107  Cal.  221  (40  Pac.  531:  48  Am.  St.  Bep.  125);  Rowe  v. 
Oranite  Bridge  Corp,  21  Pick.  344;  Morgan  v.  King,  18  Barb. 
277  (35  K  Y.  454:  91  Am.  Dec.  67) ;  BanJcs  v.  Frazier,  111 
Ky.  909  (64  S.  W.  983) ;  Commissioners  of  Burke  County  v. 
Catawba  Lum.  Co.  115  N.  C.  590  (20  S.  E.  707,  847) ;  Lewis 
V.  Coifee  Co.  77  Ala.  190  (54  Am.  Bep.  55) ;  Hubbard  v.  BeU, 
54  111.  110  (5  Am.  Bep.  98)  ;  Carlson  v.  I^t.  Louis  River  D.  & 
I.  Co.  73  Minn.  128  (75  N.  W.  1044:  72  Am.  St.  Bep.  610: 
41  L.  B.  A.  371,  note) ;  1  Pamham,  Waters,  121;  Gould,  Waters, 
§§  107-109. 

"The  true  rule  is,^*  says  the  Supreme  Court  of  New  York,  in 
Morgan  v.  King,  35  N.  Y.  460  (91  Am.  Dec.  67),  "that  the  pub- 
lic have  a  right  of  way  in  every  stream  which  is  capable,  in:  its 
natural  state  and  its  ordinary  volume  of  water,  of  transport- 
ing, in  a  condition  fit  for  market,  the  products  of  the  forests  or 
mines  or  of  the  tillage  of  the  soil  upon  its  banks.  It  is  not  es- 
sential to  the  right  that  the  property  to  be  transported  should  be 
carried  in  vessels,  or  in  some  other  mode  whereby  it  can  be 
guided  by  the  agency  of  man,  provided  it  can  ordinarily  be  car- 
ried safely  without  such  guidance.  Nor  is  it  necessary  that  the 
stream  should  be  capable  of  being  thus  navigated  against  its  cur- 
rent, as  well  as  in  the  direction  of  its  current.  If  it  is  so  far 
navigable  or  floatable,  in  its  natural  state  and  its  ordinary  ca- 
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pacity^  as  to  be  of  public  use  in  the  transportation  of  property, 
the  public  claim  to  such  use  ought  to  be  liberally  supported.  Nor 
is  it  essential  to  the  easement  that  the  capacity  of  tiie  stream,  as 
above  defined,  should  be  continuous  or,  in  other  words,  that  its 
ordinary  state  at  all  seasons  of  the  year  should  be  such  as  to 
make  it  navigable.  If  it  is  ordinarily  subject  to  periodical  fluc- 
tuations in  the  volume  and  height  of  its  water,  attributable  to 
natural  causes,  and  recurring  as  regularly  as  the  seasons,  and 
if  its  periods  of  high  water  or  navigable  capacity  ordinarily  con- 
tinue a  sufScient  length  of  time  to  make  it  useful  as  a  highway, 
it  is  subject  to  the  public  easement:  These  general  views  are 
in  harmony  with  those  maintained  by  the  Supreme  €ourt  of 
Maine  in  Brown  v.  Chadboume,  31  Me.  9  (1  Am.  Eep.  641), 
and  by  the  Supreme  Court  of  Michigan,  in  Moore  v.  Sanbome, 
1  Gibbs,  519.'^  And  this  is  the  rule  adopted  in  this  state.  In 
WeUe  V,  Smith,  3  Or.  445  (8  Am.  Bep.  621),  it  is  said  "that  if 
a  stream  is  in  fact  capable,  in  its  natural  condition,  of  being 
profitably  used  for  any  kind  of  navigation,  its  use  is  to  that 
extent  subjected  to  the  general  rules  of  law  relating  to  naviga- 
tion applicable  to  the  circumstances  of  the  case.''  And  in 
Haines  v.  Welch,  14  Or.  319  (12  Pac.  602),  Mr.  Justice  Thateb 
says:  "If  it  (Anthony  Creek)  is  capable  of  serving  an  import- 
ant public  use  as  a  channelfor  commerce,  it  should  be  consid- 
ered public;  but  if  it  is  only  a  brook,  although  it  might  carry 
down  saw  logs  for  a  few  days  during  a  freshet,  it  is  not,  there- 
fore, a  public  highway.'*  And  in  Haines  v.  HaJl,  17  Or.  165 
(3  L.  R.  A.  609:  20  Pac.  831),  in  speaking  of  the  same  stream, 
the  court  said :  "Whether  the  creek  in  question  is  navigable  or 
not  for  the  purposes  for  which  the  appellant  used  it  depends 
upon  its  capacity  in  a  natural  state  to  float  logs  and  timber,  and 
whether  its  use  for  that  purpose  will  be  an  advantage  to  the 
public.  If  its  location  is  such  and  its  length  and  capacity  so 
limited  that  it  will  only  accommodate  a  few  persons,  it  cannot 
be  considered  a  navigable  stream  for  any  purpose.  It  must  be 
BO-  situated  as  to  have  such  length  and  capacity  as  will  enable 
it  to  accommodate  the  public  generally  as  a  means  of  trans- 
portation/' 


14  Kamm  v.  Normand.  [50  Or. 

The  doctrine,  then,  which  we  derive  from  the  authorities,  is 
that  a  stream,  to  be  a  public  highway  for  floatage,  must  be  capa« 
ble,  in  its  natural  condition  and  at  the  ordinary  winter  stages  of 
water,  of  valuable  public  use,  and,  if  not,  it  is  private  property. 
Ordinary  stages  of  water  or  natural  conditions,  within  this  rule, 
do  not  mean  a  continuous  state  of  floatage  or  an  average  volume 
of  water.  The  term  has  reference  to  the  natural  flow  of  the  water, 
and  is  applied  to  the  stream  in  its  natural  condition,  without 
the  application  of  artificial  means,  and  is  used  in  contradistinc- 
tion to  extraordinary  or  unusual  floods.  That  which  occurs  with 
reasonable  certainty,  periodically,  can  hardly  be  said  to  be  un- 
usual, and  much  less  extraordinary,  and  may  be  properly  char- 
acterized as  ordinary.  A  stream,  therefore,  that  is  capable  of 
floating  logs,  unaided  by  artificial  means,  during  freshets  or 
stages  of  water  occurring  with  reasonable  frequency  and  contin- 
uing long  enough  to  make  its  use  of  commercial  value,  is  a 
public  highway  for  that  purpose. 

2.  But  a  stream  which  is  not  such  a  highway  cannot  be  made 
one  by  the  use  of  dams  or  other  artificial  means,  without  first 
acquiring  the  rights  of  riparian  proprietors :  1  Famham,  Waters, 
§  139.  Nor  can  a  stream,  navigable  in  its  natural  condition  at 
certain  stages  of  the  water,  be  made  so  at  other  times  by  artificial 
means,  such  as  fiooding  and  the  like.  No  one  has  a  right  to 
store  water,  and  then  suddenly  release  the  accumulation,  and 
thus  increase  the  natural  volume  of  the  stream,  and  overflow, 
injure  or  wash  the  adjoining  banks,  or  otherwise  interfere  with 
the  rights  of  riparian  owners.  The  riparian  proprietor  is  enti- 
tled to  the  enjoyment  of  the  natural  flow  of  the  stream  with  no 
burden  or  hindrance  imposed  by  artificial  means:  Brewster  v. 
Rogers  Co.  169  N.  Y.  73  (62  N.  E.  164:  68  L.  R.  A.  496); 
Thunder  Bay  Booming  Co.  v.  Speechly,  31  Mich.  336  (18  Am. 
Rep.  184) ;  Wiiheral  v.  Muskegon  Booming  Co.  68  Mich.  48 
(35  N.  W.  768:  13  Am.  St.  Rep.  326)  ;  Koopman  v.  Blodgeti, 
70  Mich.  610  (38  N.  W.  649:  14  Am.  St.  Rep.  627) ;  Matthews 
V.  Belfast  Mfg.  Co.  35  Wash.  662  (77  Pac.  1046)  ;  Monroe  Mill 
Co.  V.  Menzel,  35  Wash.  487  (77  Pac.  813:  70  L.  R.  A.  272: 
102  Am.  St.  Rep.  905) ;  Ford  Lum.  &  Mfg.  Co.  v.  Clarlc  (Ky.), 
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68  S.  W.  443;  Kentucky  Lum.  Co.  v.  Miracle,  101  Ky.  364 
(41  S.  W.  25) ;  De  Camp  v.  Thomson,  16  App.  Div.  628  (44 
N.  Y.  Snpp.  1114). 

DamSy  dikes,  embankments  and  the  like  may  be  constructed 
in  or  along  floatable  streams  to  facilitate  their  use  (Union 
Power  Co.  v.  Lichty,  42  Or.  563:  71  Pac.  1044),  but  not  to  the 
extent  of  injuring  the  riparian  proprietors  by  retarding  the  flow 
of  the  water  or  sending  it  down  in  increased  volumes  to  his 
injury  or  at  times  when  the  stream  would  not  otherwise  be 
navigable.  And  this  rule  is  not  changed  by  the  fact  that  a  stream 
cannot  be  successfully  used  for  logging  purposes  without  such 
artificial  aids  to  navigation  on  the  ground  of  necessity.  In  Thun- 
der  Bay  Booming  Co.  v.  Speeckly,  31  Mich.  336  (18  Am.  Bep. 
184),  and  Koopman  v.  Blodyett,  70  Mich.  610  (14  Am.  St.  Rep. 
527:  38  N.  W.  649),  the  Supreme  Court  of  Michigan  had  occa- 
sion  to  consider  the  right  to  make  a  stream  which  is  navigable 
only  at  certain  seasons  of  the  year  navigable  at  other  times  by 
impounding  the  water  imtil  a  flow  sufficient  to  float  logs  could 
be  caused.  In  the  former  case,  Mr.  Justice  Cooley^  after 
reviewing  the  Maine  and  Michigan  cases,  quoting  with  approval 
what  is  said  to  be  the  true  rule  by  the  New  York  Court  of 
Appeals,  noting  the  fact  that  all  the  cases  carefully  restrict 
within  the  bounds  of  capability  for  use  in  their  ordinary  and 
natural  condition  the  public  easement  in  streams  navigable  only 
at  certain  seasons  of  the  year,  and  holding  that  a  stream  is 
navigable  during  the  period  the  water  in  its  natural  condition 
is  sufficient  to  permit  of  a  public  use,  says :  ^^During  that  time 
the  public  right  of  floatage  and  the  private  right  of  the  riparian 
proprietors  must  each  be  exercised  with  due  consideration  for  the 
other*  and  any  injury  which  the  latter  receives  in  consequence 
of  a  proper  use  of  the  stream  for  floatage  he  must  submit  to  as 
incident  to  his  situation  upon  navigable  waters:  Middleton  v. 
Plai  River  Boom  Co.  27  Mich.  533.  But  at  periods  when  there  is 
no  highway  at  all  there  is  no  ground  for  asserting  a  right  to  create 
a  highway  by  means  which  appropriate  or  destroy  private  rights. 
The  doctrine  that  this  may  be  done  without  compensation  to 
parties  injured  is  at  war  with  all  our  ideas  of  property  and  of 
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constitutional  rights.  Tjie  most  that  can  be  said  of  this  stream, 
during  the  seasons  of  low  water^  is  that  it  is  capable  of  being 
made  occasionally  navigable  by  appropriating  for  the  purpose 
the  water  to  the  natural  flow  of  which  the  riparian  proprietors 
are  entitled.  It  is  highly  probable,  in  view  of  the  large  inter- 
ests which  are  concerned  in  the  floatage,  that  the  general  public 
good  would  be  subserved  by  so  doing;  but  this  fact  can  have 
no  bearing  upon  the  legal  question.  It  is  often  the  case  that  the 
public  good  would  be  subserved  by  forcing  a  public  way  through 
^private  possessions;  but  it  neither  should  be  nor  can  be  done 
under  any  circumstances  without  observing  the  only  condition 
on  which  it  can  be  permitted  in  constitutional  government, 
namely,  that  the  private  proprietor  be  compensated  for  the 
value  which  he  surrenders  to  the  public.  *  *  As  was  remarked 
in  Morgan  v.  King,  35  N.  Y.  460  (91  Am.  Dec.  67),  the  ques- 
tion of  public  right  in  a  case  like  this  is  to  be  decided  without 
reference  to  the  effect  which  artificial  improvements  have  had  in 
the  navigable  capacity  of  the  river;  in  other  words,  the  public 
right  is  measured  by  the  capacity  of  the  stream  for  valuable 
public  use  in  its  natural  condition,  and  any  attempt  to  create 
capacity  at  other  times  at  the  expense  of  private  interests  can 
be  justified  only  on  an  assessment  and  payment  of  compenaa- 
tion.'^  Monroe  Mill  Co.  v.  Menzel,  35  Wash.  487  (70  L.  B,  A. 
272:  102  Am.  St.  Rep.  905:  77  Pac.  813),  was  a  suit  to  enjoin 
the  defendant  from  using  the  West  Fork  of  Woods  Creek  for 
floating  shingle  bolts  and  from  maintaining  a  splash  dam  there- 
on. The  court  held  the  stream  to  be  navigable  or  floatable  dur- 
ing the  freshets  which  occur  with  periodic  regularity  in  the 
spring  and  fall  of  each  year,  but  that  the  detention  of  the  water 
by  means  of  a  dam^  and  the  release  thereof  at  irregular  inter- 
vals, causing  the  stream  to  overflow  and  washing  the  lands  of 
the  lower  riparian  proprietor,  was  such  an  interference  with 
the  natural  flow  of  the  water  as  would  be  enjoined.  And  in 
Matthews  v.  Belfast  Mfg.  Co.  35  Wash.  662  (77  Pac.  1046),  it 
was  held  that  the  floating  of  logs  down  a  stream,  by  means  of 
dams  and  artificial  fi'edhets,  at  the  time  of  the  year  when  it  is 
not  navigable  in  its  natural  state,  is  an  abuse  of  the  right  of 
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navigation  for  which  an  injunction  will  lie  at  the  suit  of  riparian 
owners  injured  thereby,  and  that  a  private  corporation  which  is 
not  a  boom  company  is  not  entitled  to  exercise  the  right  of  emi- 
nent domain  against  a  lower  riparian  owner,  for  the  purpose 
of  facilitating  the  floating  of  logs  down  a  stream  by  means  of 
dams  and  artificial  freshets,  which  damages  the  lower  proprietor 
and  interferes  with  his  use  of  the  stream.  In  fact,  our  attention 
has  not  been  called  to  a  case,  nor  have  we  been  able  to  find  one, 
sustaining  the  right  to  maintain  dams  or  other  artificial  struc- 
tures in  a  stream  whereby  the  water  is  impounded  and  let  down 
in  such  a  head  or  volume  as  to  make  the  stream  navigable,  when 
it  would  not  otherwise  be  so,  unless  it  be  in  the  states  of  Maine, 
Wisconsin  and  Minnesota,  where  the  construction  of  dams  in 
floatable  streams  to  facilitate  their  use  is  authorized  by  statute : 
Brooks  V.  Cedar  Brook,  etc..  Imp.  Co.  82  Me.  17  (19  Atl.  87 :  7  L. 
B.  A.  460:  17  Am.  St  Rep.  459) ;  Kretzschmar  v.  Meehan,  74 
Minn.  211  (77  N.  W.  41) ;  Field  v.  Apple  River  Log  Drivifig 
Co.  67  Wis.  569  (31  K  W.  17). 

3.  Having  thus  ascertained  that  a  stream,  to  be  navigable  or 
floatable  for  saw  logs,  must  be  capable  in  its  natural  condition 
at  ordinary  recurring  freshets  of  being  successfully  and  profit- 
ably used  for  that  purpose,  and  that  a  stream  not  navigable  or 
floatable  in  its  natural  condition  cannot  be  made  so  by  artificial 
means,  nor  can  the  capacity  of  a  navigable  stream  be  increased 
by  such  means  to  the  injury  of  a  riparian  proprietor  without 
compensation,  we  are  now  prepared  to  consider  the  facts  of  the 
particular  case  before  us  and  determine  the  respective  rights 
of  the  parties  litigant.  The  plaintiff  is  the  owner  of  480  acres 
of  land,  most  of  which  is  bottom  or  meadow  land  and  has  been 
extensively  improved  and  used  as  such.  Through  this  land, 
from  the  north  and  east,  flows  the  North  Fork  of  the  Klaskanie, 
for  a  distance  of  about  one-half  mile,  to  a  point  a  short  distance 
west  of  plaintiff^s  land,  where  it  joins  another  stream  from  the 
southeast,  called  the  "South  Fork''  of  the  Klaskanie,  and  the 
two  streams  united  flow  to  the  west,  forming  the  Klaskanie 
River.  The  tide  ebbs  and  flows  in  the  Klaskanie  from  its  mouth 
50  Or. 2 
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up  to  or  about  the  confluence  or  junction  of  the  two  streams 
referred  to,  and  is  conceded  by  the  plaintiff  to  be  navigable  to 
that  point.  From  the  junction  of  the  two  streams  towards  its 
source,  the  North  Pork  is  a  shallow  tortuous  stream,  from  40 
to  60  feet  wide.  For  about  half  the  distance  through  plaintiff's 
land  it  consists  of  riffles  or  shoals,  and  the  water  is  but  a  few 
inches  deep  in  the  summer  time,  and  from  one  and  one-half  to 
two  feet  deep  during  the  ordinary  winter  freshets.  At  places 
the  banks  on  one  side  are  from  four  to  six  feet  high ;  the  oppo- 
site bank  gradually  sloping  back  to  the  meadow  land.  The  soil 
is  alluvial,  and  easily  eroded  in  time  of  high  water,  and  plaintiff 
has  expended  large  sums  of  money  in  constructing  embank- 
ments and  other  improvements  to  preserve  the  banks.  In  the 
fall  of  1903  the  defendants  went  upon  the  stream,  about  two 
miles  above  plaintiff^s  land,  and  constructed  a  dam  28  feet  high 
for  use  in  their  logging  operations,  which  dam  is  provided  with 
four  gates — three  trip  gates,  each  eight  feet  wide  and  16  feet 
high,  and  one  slide  gate,  6  feet  wide  and  24  feet  high.  By  means 
of  this  dam  the  defendants  are  enabled  to  impound  a  large 
volume  of  water,  which  they  suddenly  release  and  allow  to  flow 
down  the  channel  to  suit  their  convenience. 

Many  witnesses  were  called  and  testified  in  behalf  of  both 
parties  as  to  the  character  and  capacity  of  the  stream.  They 
differ  as  to  whether  logs  can  be  floated  down  it  without  the  aid 
of  dams.  The  witnesses  for  plaintiff,  most  of  whom  are  farmers 
or  landowners  along  the  stream  or  in  the  vicinity,  all  concur  in 
opinion  that  it  cannot  be  so  used;  while  the  witnesses  for 
defendants,  most  of  whom  are  loggers  or  mill  men,  are  equally 
positive  that  it  can.  But,  while  the  witnesses  differ  in  their 
opinions,  there  is  no  substantial  conflict  in  the  facts  as  testi- 
fied to  by  them.  They  all  agree  that  the  stream  is  not  floatable 
except  in  times  of  winter  freshets,  and  that  such  fresherts  do  not 
ordinarily  occur  more  than  three  or  four  times  a  year,  and  con- 
tinue but  a  few  hours  at  a  time.  Christian  Peterson,  who  was 
plaintiff's  foreman,  and  lived  upon  his  farm  for  24  years  prior 
to  1902,  testified  that  during  the  ordinary  winter  freshets  the 
water  was  from  one  and  one-half  to  two  feet  deep  in  the  riffles 
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and  shoal  places,  and  would  not  float  logs^  but  there  might  be 
two  or  three  days  in  the  year  during  which  small  logs  would  float 
down  the  stream;  that  the  freshets  would  continue  sometimes  a 
couple  of  hours,  and  sometimes  a  half  a  day,  and  the  water 
would  fall  as  rapidly  as  it  came  up;  that  some  years  ago  Gil- 
liam and  Warnstaff  put  80,000  or  90,000  feet  of  logs  in  the  stream 
above  plaintiff's  land,  and  that  only  five  or  six  of  them  had 
come  out,  and  the  retnainder  were  scattered  along  the  banks 
at  the  time  he  left  the  farm  in  1902.  John  Leahy,  who  for  20 
years  has  lived  about  one  and  one-half  miles  above  plaintiff's 
premises,  testified  that  the  water  is  from  one  and  one-half  to 
two  feet  deep  in  the  winter,  except  in  case  of  unusually  high 
water,  which  may  occur  once  or  twice  a  year  and  continue  fcT 
a  few  hours  at  a  time;  that  logs  could  not  be  floated  at  ordi- 
nary high  water,  but  they  would  stop  on  the  bars  and  along  the 
banks;  that  more  damage  was  done  to  the  banks  during  the 
winter  of  1903  by  the  operation  of  defendants'  splash  dam  than 
in  the  entire  20  years  he  had  lived  on  the  stream,  and  that  logs 
had  been  left  higher  on  the  banks  than  by  the  winter  floods; 
that  within  three  weeks  prior  to  the  trial  in  July,  1904,  defend- 
ants had  flushed  down  the  stream,  by  means  of  their  dam,  about 
100,000  feet  of  logs,  which  had  lodged  above  his  place,  and  there 
was  great  danger  of  their  carrying  away  his  house. 

James  Leahy,  who  had  lived  on  the  stream  above  plaintiff's 
place  for  more  than  20  years,  testified  that  during  the  winter 
of  1903  and  1904  there  was  but  one  freshet  sufficient  to  float 
logs,  and  then  only  small  ones,  and  that  it  did  not  continue  for 
more  than  three  hours ;  that  some  years  there  would  be  three  or 
four  freshets,  depending  upon  the  rainfall,  but  they  would  only 
continue  two  or  three  hours;  that  the  running  of  logs  by  defend- 
ante  during  the  winter  of  1903  and  1904  caused  more  damage 
than  the  natural  wash  of  the  stream  for  the  previous  20  years. 
Michael  Leahy  and  Charles  Gilliam,  who  live  on  the  stream, 
say  that  the  water  is  from  two  and  one-half  to  three  feet  deep 
during  the  ordinary  winter  freshets,  and  not  sufficient  to  float 
any  but  small  saw  logs.  Gilliam  testified  that  some  12  or  15 
years  ago  he  put  137  logs  in  the  stream  and  got  one  out  the  first 
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year,  and  that  six  or  seven  of  the  smaller  ones  came  down  to 
plaintiff ^s  place;  that  he  tried  to  get  the  logs  out,  but  could  not 
do  so  for  want  of  water,  and  had  to  abandon  the  enterprise; 
that  logs  would  go  down  from  a  quarter  to  a  half  mile  during  a 
freshet,  and  then  the  water  would  recede  and  leave  them  in  the 
channels  of  the  stream  or  along  the  banks ;  that  some  of  the  logs 
were  still  in  the  stream,  and  others  came  out  during  the  wintei 
of  1903,  when  defendants  were  operating*  their  splash  dam ;  that 
logs  which  had  laid  in  the  stream  for  15  or  16  years  and  were 
not  carried  out  by  ordinary  winter  freshets  were  floated  out  by 
water  from  the  splash  dam.  Stephen  Thies,  who  had  charge  of 
plaintiff^s  farm  from  April.  1902,  to  date  of  trial  in  July,  i904, 
testified  that  during  the  winter  of  1902  and  1903  there  were 
two  or  three  freshets,  one  of  which  was  extremely  high,  and  con- 
tinued from  10  to  12  hours ;  that  during  ordinary  winter  fresh- 
ets the  water  was  from  two  to  three  feet  deep  in  shoal  places,  and 
not  that  during  the  winter  of  1903  and  1904;  that  in  June, 
1904,  the  defendants  were  running  logs  down  the  stream  by  use 
of  their  splash  dam;  that  they  opened  the  dam  and  allowed  the 
accumulated  water  to  come  down  the  stream,  bringing  logs 
with  it,  perhaps  20  times  during  the  winter;  that  they  were  not 
able  by  this  means  to  get  all  the  logs  out,  but  many  of  them 
were  left  on  the  banks  and  lowland  along  the  stream,  and  there 
has  been  no  time  since  defendants  commenced  the  operation  of 
their  dam  that  plaintiff's  land  has  been  free  of  logs.  Prank- 
Buxton,  who  was  employed  on  plaintiff's  farm,  testified  that 
the  stream  was  flushed  by  defendants  during  the  winter  of  1903 
and  1904  from  25  to  30  times,  raising  the  water  two  or  three 
feet  above  its  natural  stage ;  that  there  was  a  rise  of  water  dur- 
ing the  winter  from  natural  causes  suffiteient  to  float  small  logs. 
Most  of  the  witnesses  for  defendants  do  not  live  on  the  stream 
and  have  no  actual  knowledge  of  its  conditions,  but  testified  aa 
to  their  opinion  from  an  examination  of  the  stream  and  their 
general  knowledge  of  the  climatic  conditions  of  the  surrounding 
country  and  its  waterways.  They  generally  agree  that  not  more 
than  from  two  to  five  freshets,  sufficient  to  float  logs,  may  rea- 
sonably be  expected  in  the  streams  of  that  vicinity  each  year. 
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^^tinuing,  as  a  rule,  from  6  to  12  hours,  but  there  were  no 

j^^h  freshets  during  the  winter  of  1903  and  1904.    Wallace  and 

f^'   C.  Dunkin,  who  were  employed  by  defendants,  testified  that 

/4r    ^e  was  not  more  than  one  logging  freshet  during  the  winter 

^v    ^03  and  1904,  and  that  the  splash  dam  operated  by  defend- 

^^"^  would  raise  the  water  as  high  as  an  ordinary  freshet.   Fred 

^^i-mand,  one  of  the  defendants,  says  there  are  ordinarily  from 

three  to  five  freshets  a  year,  depending  upon  the  amount  of 

rainfall,  and  last  from  three  to  five  hours;  that  defendants' 

splash  dam  was  constructed  in  the  fall  of  1903,  and  there  was 

once  during  the  succeeding  winter  that  logs  would  float  down 

the  stream  in  its  natural  stage ;  tfiat  defendants  were  careful  not 

to  open  the  dam  so  as  to  overflow  the  banks  of  the  stream  and 

carry  the  logs  out  on  the  meadow,  nor  in  the  summer  time, 

^'because  we  do  not  want  to  overflow  the  bottom  land/^    Alex 

Normand,  the  other  defendant,  said  that  four  or  five  freshets 

may  be  reasonably  expected  each  year,  and  they  usually  last  from 

0  to  6  and  10  to  12  hours,  and  that,  by  assisting  them,  "we  can 

run  logs  for  a  day  and  a  half  or  two  days'^;  that  their  dam  will 

raise  the  water  in  the  stream  about  four  feet,  when  a  full  head 

is  turned  down,  but  hardly  as  high  as  an  ordinary  freshet ;  that 

defendants  used  the  dam  for  scattering  logs  along  the  stream, 

and  "to  assist  them  on  down,  so  we  can  market  them  and  not 

bave  to  wait  for  freshets,  as  we  would  otherwise  have  to  do" ; 

that  during  the  winter  of  1903  and  1904  they  were  able,  by  use 

of  th^r  dam,  to  float  down  to  tide  water  from  1,700,000  to 

2,000,000  feet  of  logs,  for  about  four  miles,  which  they  expected 

to  splash  out  during  the  succeeding  winter. 

4.  We  have  made  this  extended  reference  to  the  testimony 
•^ause  whether  a  given  stream  is,  in  law,  navigable  or  floatable, 
depends  upon  the  facts,  and  a  decision  in  one  case  cannot  be 
f^^arded  as  a  precedent  in  another,  unless  the  facts  are  the 
same.  From  the  testimony  of  the  witnesses,  both  for  plaintiff 
*iid  defendants,  it  is  apparent,  we  think,  that  the  Klaskanie, 
^J^ere  it  flows  through  plaintiff's  land,  is  not,  in  its  natural  con- 
dition, floatable  for  logs,  because  it  is  not  capable  of  serving  any 
important  public  use.     Logs  cannot  be  floated  therein  except. 
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perhaps,  at  extreme  high  water  continuing  for  a  few  hours  at  a 
time^  and  then  only  small  logs.  It  would  be  going  beyond  any 
precedent  of  which  we  have  knowledge  to  hold  that  such  a 
stream  is  a  public  highway ;  and,  since  it  is  not  such  highway  in 
its  natural  condition,  it  cannot  be  made  so  by  means  of  a  splash 
dam  or  other  artificial  structures,  without  first  acquiring  the 
rights  of  the  riparian  proprietors. 

5.  It  is  suggested  that  in  view  of  the  great  lumber  interests 
in  the  state,  the  public  good  would  be  subserved  by  holding  thac 
streams  like  the  North  Fork  of  the  Klaskanie  are  public  high- 
ways for  the  floating  of  saw  logs ;  but  this  argument  can  have  no 
bearing  whatever  upon  the  question.  The  magnitude  or  import- 
ance of  any  business  or  industry  will  not  justify  the  slightest 
encroachment  upon  the  rights  of  the  citizen,  and,  unless  a  stream 
is  in  fact  navigable  or  floatable,  it  cannot  be  taken  or  used  with- 
out the  consent  of  the  owner,  except  by  due  process  of  law,  how- 
ever beneficial  it  might  be  to  private  interest  or  the  public  itself. 
It  is  often  the  case  that  the  public  good  would  be  subserved 
by  taking  one  man'a  property  for  the  benefit  of  the  community ; 
but  as  already  quoted  from  Judge  Cooley,  "it  neither  should 
be  nor  can  be  done  under  any  circumstances  without  observing 
the  only  condition  on  which  it  can  be  permitted  in  constitutional 
government,  namely,  that  the  private  proprietor  be  compensated 
for  the  value  which  he  surrenders  to  the  public.'* 

The  decree  will  be  reversed,  and  one  entered  here  for  plain- 
tiff. RSYEBSED. 
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PI.1BADINO—AM1BNDM1BNT— Discretion  of  Court. 

1.  The  allowance  of  amendments  to  pleadings  is  largely  within  the  discre- 
tion of  the  trial  court. 

AMBKDMBNTS— SUFFIOIRNGT  OF  NOT  A  TBBT  FOR  FiLINO. 

2.  The  right  to  file  an  amended  pleading  does  not  depend  on  whether  it  is 
good  as  against  a  demurrer  or  a  motion  to  strike,  for  if  it  sets  up  a  new  de- 
fense or  cause  of  action,  or  a  former  one  more  completely,  or  remedies  any  other 
defects,  it  is  sufficient,  and  the  amendment  on  being  allowed  is  subject  to-ihe 
same  tests  as  an  original  pleading. 
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TmOTUIQ  Pl.XAJ>IN08  BT  AFFIBATIT. 

8.  Under  Section  76,  B.  A  O.  Oomp.,  providing  that  sham  answers  may  be 
stricken  on  motion,  etc.,  the  court  will  not  determine  on  affidavits  whether  a 
pleadinff  is  sham,  where  it  Is  verifled. 

Ck>NTINT7AlfOB— DiSOBXTION  OF  OOUBT. 

4.  The  ffrantlnflr  or  refusing  an  application  for  continuance  is  discretionary 
with  the  trial  court. 

Apfbax*  Fbox  Obdxb  Obanttko  Ooktinuanob. 

6.  Rulings  on  applications  for  continuances  do  not  involve  the  merits,  or 
necessarily  alTect  the  judgment,  within  Section  667.  B.  A  O.  Oomp.,  providing 
that  on  an  appeal  the  court  will  review  only  such  Interlocutory  orders  as  in- 
volve the  merits  or  necessarily  affect  the  Judgment. 

AMBKDMBNTS— OONTIKITA9CK8— OOKDITIOKS  ON  GBAWTINO. 

6.  Where  a  party  has  not  Incurred  expense  in  preparation  for  trial,  the 
court  in  granting  a  continuance  on  the  motion  of  the  adverse  party  may  de- 
termine in  its  discretion  whether  terms  shall  be  imposed. 

Appbax— Law  of  thb  Oasx. 

7.  Where,  on  the  second  trial  of  a  case,  the  issues  have  been  changed,  and 
much  evidence  admitted  on  the  former  trial  has  been  excluded  on  the  second, 
tbe  decision  of  the  supreme  court  on  appeal  from  the  judgment  on  the  former 
trial  is  not  the  law  of  the  case  on  a  second  appeal:  Stager  v.  Troy  Laundry  Co* 
41  Or.  141,  distinguished. 

OONTBAOT— AOTIOK  FOB  BBSAOH— IS8UX— ABATKVKKT. 

8.  Where,  in  an  action  for  breach  of  a  contract  whereby  plaintifT  agreed  to 
Increase  ita  capital  stock  and  defendant  agreed  to  buy  a  part  thereof,  the 
complaint  alleges  the  issuance  of  the  increased  stock  and  the  tender  of  a  cer- 
tlUcate  of  a  part  thereof  to  defendant,  and  the  answer  denies  the  allegations, 
the  question  of  the  validity  of  the  increase  of  the  stock  is  one  of  the  very 
things  in  dispute  and  not  a  matter  to  be  pleaded  in  abatement. 

OOBPOBATIONS— UKAUTHOBIZBI)  INOBBASK  OF  STOOK— RATIFICATION. 

0.  Where  directors  of  a  corporation  have  attempted  without  authority  to 
increase  the  capital  stock,  or  where  the  stockholders  in  an  irregular  manner 
have  attempted  to  do  so,  such  action  may  be  ratified  by  the  corporation. 

OoNTB ACTA— Application  of  Dootbinb  of  Ratification. 

10.  The  doctrine  of  ratification  operates  only  against  the  principal  to  a 
contract  by  way  of  estoppel,  and  applies  solely  to  contracts  that  have  been 
executed  by  the  party  asserting  ratification. 

CJONTBAOTSr-OBBATINQ  A  LlABIIilTY  BY  RATIFICATION. 

11.  A  party  to  an  executory  contract  cannot  by  a  ratification  of  a  void  act 
create  a  liability  In  its  favor  against  the  other  party  to  the  contract,  since 
before  the  ratification  the  contract  was  not  mutual. 

Plxading— Motion  fob  Judombnt. 

is.  Where  a  material  issue  is  tendered  by  a  denial  of  the  allegations  of  the 
complaint,  a  motion  for  Judgment  In  favor  of  plaintiff  is  properly  denied. 

AppBAii— Qttbbtions  Rbvibwabljb— Imm atbrial  Qubstions. 

IS.  Where,  in  an  action  for  breach  of  contract,  the  court  has  properly 
granted  a  motion  for  Judgment  of  nonsuit,  questions  as  to  the  admissibility  of 
evidence  touching  claims  for  damages  are  immaterial. 

From  Multnomah:    John  B.  Cleland,  Judge. 
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Statement  by  Mr.  Justice  Eakin. 

This  is  the  second  appeal  in  this  action,  the  opinion  on  the 
former  hearing  being  reported  in  46  Or.  352  (80  Pac.  424). 
The  action  was  commenced  April  10,  1902,  by  the  Pacific  Mill 
Co.  Ltd.,  against  Inman,  Poulsen  &  Co.  to  recover  damages  for 
the  breach  of  a  contract.  Plaintiff  is  a  Hawaiian  corporation 
and  defendant  an  Oregon  corporation  engaged  in  the  manufac- 
ture of  lumber.  On  August  3,  1901,  defendant  entered  into  a 
contract  with  plaintiff,  whereby  plaintiff  agreed  to  increase  its 
capital  stock  from  $12,000  to  $50,000,  and  to  secure  subscrip- 
tions for  $23,000  of  such  increase,  to  be  paid  in  four  months, 
and  defendant  undertook  to  purchase  $15,000  worth  of  such 
increase,  to  be  paid  in  lumber,  plaintiff  thereafter  to  deal  in 
lumber  in  Hawaii  to  be  furnished  by  defendant.  The  said  con- 
tract is  set  out  in  full  in  the  opinion  in  the  former  case,  and 
it  is  not  necessary  for  this  decision  to  set  it  out  at  length. 
Defendant  refused  to  ship  lumber  to  plaintiff,  or  to  pay  for 
said  stock,  and  plaintiff  seeks  to  recover  for  the  breach  of  such 
contract,  and  alleges  various  items  of  damage.  On  September 
18,  1905,  defendant  asked  permission  to  file  an  amended  answer, 
which  oA  October  27th  was  granted,  and  on  November  1,  1905, 
defendant  made  an  application  for  a  continuance  of  the  trial 
of  said  case,  which  was  granted,  and  it  was  set  for  January  15, 
1906.  Thereafter,  on  February  24,  1906,  defendant  again  made 
application  for  a  continuance,  which  was  granted,  and  the  case 
set  for  June  7,  1906,  and  the  trial  was  commenced  on  that  date. 
At  the  close  of  plaintiff's  testimony  defendant  moved  the  court 
for  nonsuit,  upon  the  ground  that  plaintiff  had  failed  to  prove 
that  it  had -increased  its  capital  stock  from  $12,000  to  $50,000, 
as  required  by  the  terms  of  the  contract,  which  motion  was 
allowed.  Plaintiff  at  the  same  time  moved  for  judgment  in 
its  favor  upon  the  pleadings,  which  motion  was  denied.  No 
evidence  was  offered  by  plaintiff  at  the  trial  with  a  view  to 
directly  prove  the  action  of  plaintiff  in  increasing  its  capital 
stock,  or  a  formal  ratification  thereof,  and  that  question  is 
left  to  such  inferences  as  may  be  drawn  from  the  fact  of  an 
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overissue  of  stock  and  the  action  of  the  corporate  oflBcers  in 
receiving  payments  upon  the  sale  thereof.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Ralph  Roloefson  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of  Cake  & 
Cake  and  John  T.  McKee,  with  an  oral  argument  by  Mr,  Harry 
31.  Cake. 

Opinion  by  Mr.  Justice  Eakin. 

1.  Plaintiff  assigns  as  error  the  ruling  of  the  court  below  in 
granting  defendant  permission  to  amend  its  answer.  The 
allowance  of  amendments  is  largely  in  the  discretion  of  the 
trial  court,  and  we  find  nothing  in  this  case  that  indicates  any 
abuse  of  discretion,  nor  does  it  appear  that  plaintiff  was  preju- 
diced thereby. 

2.  The  right  to  file  an  amended  pleading  does  not  depend 
upon  whether  it  is  wholly  invulnerable  to  a  demurrer  or  motion 
to  strike  out.  If  it  sets  up  a  new  defense  or  a  former  one  more 
complete,  or  remedies  any  other  defect,  it  is  sufficient,  and  this 
will  be  determined  by  an  inspection  of  the  pleadings.  In  per- 
mitting an  amendment  the  court  does  not  so  pass  on  its  suffi- 
ciency as  to  preclude  a  demurrer  or  motion  to  test  its  form  or 
substance,  but  it  is  subject  to  such  tests,  thereafter,  the  same 
as  an  original  pleading. 

3.  Neither  will  the  court  determine  upon  affidavit  whether 
such  amended  pleading  is  sham.  To  try  out  upon  affidavit  the 
truth  of  the  amended  pleading  would  be  to  usurp  the  province 
of  the  jury,  and  in  fact  determine  the  merits  by  affidavit. 
Whether,  under  Section  76,  B.  &  C.  Comip.,  a  pleading  is  sham, 
must  be  determined  from  the  pleading  itself,  or  from  the 
whole  record:  Oreenbaum  v.  Turrill,  57  Cal.  285.  The  author- 
ities are  not  uniform  upon  this  question,  but  we  think  that 
under  a  statute  like  ours,  and  where  the  pleading  is  verified  by 
affidavit,  the  safer  and  better  rule  is  that  the  truth  or  falsity 
of  the  amended  pleading  must  be  determined  from  the  record 
and  cannot  be  tried  out  upon  affidavit  when  making  up  the 
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issues:  Schnitzer  v.  Schaeffer,  10  App.  Div.  173  (41  N.  Y. 
Supp.  908)  ;  Piisier  v.  WelU,  92  Wis.  171  (65  N.  W.  1041) ; 
Upton  V.  Kennedy,  36  Neb.  §6  (53  N.  W.  1042) ;  Loranger  v. 
Big  Mo.  Min,  Co,  6  S.  D.  478  (61  N.  W.  686) ;  Gjerstadengen 
v.  HaHzell,  8  N.  D.  424  (79  N.  W.  872). 

4.  PlaintiflE  assigns  as  error  the  ruling  of  the  court  in  grant- 
ing two  continuances  upon  the  application  of  defendant.  The 
granting  of  such  applications  is  also  in  the  discretion  of  the 
court,  especially  if  the  adverse  party  is  not  prejudiced  thereby, 
and  it  is  difiScult  to  understand  what  advantage  will  result  to 
the  plaintiff  if  this  court  should  reverse  the  ruling  of  the  trial 
court  thereon. 

5.  However,  Section  557,  B.  &  C.  Comp.,  provides  that  upon 
the  appeal  the  court  will  only  review  such  interlocutory  orders 
of  the  lower  court  as  involve  the  merits  or  necessarily  affect 
the  judgment.  The  ruling  upon  these  motions  did  not  involve 
the  merits  or  in  any  m-anner  affect  the  judgment,  and  the 
reversal  thereof  could  not  change  the  status  of  the  case  in  the 
lower  court  when  remanded. 

6.  Sometimes  it  is  a  matter  of  right  to  an  adversary  that 
the  court  should  impose  terms  as  a  condition  upon  which  to 
grant  the  filing  of  an  amended  pleading  or  a  continuance,  but 
nothing  is  shown  here  to  indicate  that  plaintiff  had  incurred 
expense  in  preparation  for  the  trial,  such  as  the  attendance  of 
witnesses,  etc.,  thus  making  compensation  important.  It  is 
a  matter  of  discretion  whether  the  trial  court  should  impose 
reasonable  terms  in  the  absence  of  such  expense.  Terms  were 
imposed  on  the  second  application.  We  think  the  action  of 
the  lower  court  thereon  was  not  reversible  error. 

7.  As  to  the  motion  for  nonTsuit,  counsel  for  plaintiff  insists 
that  the  question  of  the  prima  facie  sufficiency  of  plaintiff's 
evidence  is  res  judicata,  a  former  nonsuit  having  been  granted, 
and  the  judgment  thereon  reversed  on  appeal:  46  Or.  352  (80 
Pac.  424).  But  for  the  purpose  of  this  argument  counsel 
assumes  that  it  is  disclosed  in  this  record  that  the  evidence 
on  this  trial  is  the  same  as  on  the  former,  which  assumption 
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is  not  justified  by  the  record.  At  the  former  hearing  in  this 
court  it  was  conceded  that  plaintiff  introduced  evidence  tend- 
ing to  prove  all  the  allegations  of  the  complaint,  except  a&  to 
the  sufficiency  of  the  stock  subscription,  and  that  was  the  only 
ground  assigned  for  the  nonsuit,  while  on  this  trial  it  is  claimed 
there  was  no  evidence  as  to  the  increase  of  the  capital  stock, 
and  that  is  the  assigmnent  for  nonsuit  now :  Palmer  v.  Pvblish' 
ing  Co.  90  Cal.  168  (27  Pac.  21).  The  issues  have  been 
changed  by  an  amended  answer.  Much  evidoice  that  was 
admitted  in  the  former  trial  was  excluded  in  this,  and  the 
court  cannot  say  that  the  issues  or  the  evidence  are  the  same 
as  on  the  former  trial.  In  the  case  of  Stager  v.  Troy  Laundry 
Co,  41  Or.  141  (68  Pac.  405),  cited  upon  this  point  by  plain- 
tifF,  it  was  conceded  at  the  .hearing  that  the  evidence  was  the 
same  in  both  cases,  and  therefore  is  not  applicable. 

8.  Counsel  for  plaintiff  also  insists  that  the  question  of  the 
increase  of  the  capital  stock  is  not  an  issue  in  this  case;  but 
it  is  alleged  in  tiie  complaint  as  part  performance  of  the  con- 
tract, and  the  certificates  are  tendered,  and  such  increase  is  a 
necessary  condition  of  plaintiff^s  right  to  recover  the  $15,000 
as  the  price  of  the  stock,  and  this  is  specifically  denied  by  the 
answer,  thus  putting  plaintiff  upon  proof  thereof.  And  the 
question  of  the  legality  of  the  increase  of  the  capital  stock  is 
not  matter  in  abatement,  as  claimed  by  the  plaintiff.  By  the 
contract  plaintiff  agreed  to  increase  the  capital  stock,  and 
defendant  agreed  to  purchase  $15,000  worth  of  such  increase, 
and  this  suit  is  brought  to  recover  that  price  or  damages  for 
the  refusal  to  purchase,  and  defendant's  liability  depends  on 
whether  plaintiff  at  that  time  h&d  300  shares  to  deliver  and 
the  whole  increase  valid.  It  is  the  very  gist  of  the  cause  of 
action:  FMey  Shoe  &  L.  Co.  v.  Kturtz,  34  Mich.  89. 

9.  There  is  no  showing  in  the  record  of  any  action  by  plain- 
tiff with  a  view  to  increase  its  capital  stock,  and  to  establish 
such  increase  plaintiff  relies  entirely  upon  a  subsequent  ratifi- 
cation by  the  company  of  an  overissue  of  such  stock  by  officers 
of  plaintiff.    No  formal  action  was  taken  for  that  purpose,  but 
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plaintiff  depends  wholly  upon  acquiescence  in  such  overissue 
of  stock  and  in  the  fact  that  its  officers  received  payment  on 
subscription  to  such  overissue  as  disclosed  in  the  evidence 
offered  to  establish  the  subscription  of  the  $23,000  worth  of 
new  stock.  Before  there  can  be  a  ratification  of  the  increase 
of  capital  stock  it  must  appear  that  some  effort  was  made  to 
so  increase  it,  and  if  such  effort  was  made  by  the  directors 
without  authority  or  by  the  stockholders  in  an  irregular  man- 
ner, or  in  some  way  an  increase  was  declared,  then  ratification 
may  be  shown  againsj:  the  company :  4  Thompson,  Corporations, 
§  5293.  But  the  only  evidence  of  such  increase  here*  was  an 
overissue  of  stock  by  the  president  and  secretary,  and  it  would 
appear  that  there  was  nothing  to  ratify.  What  might  be  the 
remedy  of  a  purchaser  for  value  of  such  overissue  is  not  in- 
volved here. 

10.  However,  a  ratification  operates  by  estoppel  against  the 
principal  and  can  only  affect  executed  contracts:  4  Thompson, 
Corporations,  §§  5285,  5289.'  That  is,  where  the  other  party 
has  performed,  the  ratification  may  be  taken  advantage  of  by 
him  against  the  corporation:  Pixley  v.  Western  P.  R,  Co.  33 
Cal.  183  (91  Am.  Dec.  623) ;  Foulke  v.  Southern  Pac.  R,  Co.  51 
Cal.  365 ;  10  Cyc.  1083.  To  say  that  a  subsequent  ratification  is 
equally  effective  as  an  original  authority,  in  so  far  as  it  might 
be  inferred  thereby  that  it  binds  both  parties,  is  inaccurate.  It 
is  as  effective  against  the  principal  as  an  original  authority; 
but  there  must  be  maintained  a  distinction  between  cases  where 
such  ratification  is  relied  upon  as  a  basis  of  a  demand  in  favor 
of  the  principal  and  one  against  him:  2  Herman,  Estoppel  & 
Res.  Jud.  §  1213. 

11.  Although  the  other  party  to  a  contract  may  rely  upon  a 
ratification  of  an  unauthorized  act  of  an  agent,  on  the  theory 
of  estoppel,  the  principal  being  estopped  to  deny  that  there 
was  authority  for  the  act  of  the  agent,  yet  the  principal  cannot 
rely  upon  such  ratification  to  charge  the  other  party  upon  a 
contract  that  was  not  before  binding  upon  the  principal :  New- 
ton  V.  Bron^on,  13  N.  Y.  587  (67  Am.  Dec.  89).    In  this  case 
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the  contract  is  wholly  executory  on  the  part  of  both  the  con- 
tracting parties.    Defendant  has  received  nothing  and  has  done 
nothing  that  estops  it^  and  plaintiff  cannot  plead  ratification 
of  a  void  act  to  create  a  liability  in  its  own  favor:  Mechem, 
Agency,  §§167,  179;  Atlee  v.  Bartholomew,  69  Wis.  43   (33 
^^  W.  110:  5  Am.  St.  Rep.  103);  Townsend  v.  Commg,  23 
Wend.  435 ;  Waldo  v.  Chicago,  14  Wis.  630.     Before  the  othei 
party  can  be  bound  upon  an  executory  contract  requiring  the 
ratification  of  the  principal  he  must  have  agreed  to  it  there- 
after.   In  other  words,  before  the  ratification  the  contract  was 
iiot  mutual,  and  the  principal  cannot,  thereafter,  give  it  valid- 
ity by  ratification   without   the   consent   of   the   other   party. 
Therefore,  in  this  case,  plaintiff  can  claim  nothing  by  virtue 
of  a  ratification,  if  one  were  proven,  and  there  being  no  evi- 
rfenee  of  a  valid  increase  of  capital  stock,  plaintiff  is  not  in 
^  position  to  claim  from  defendant  the  value  of  it  or  damages 
*0T  refusal  to  purchase. 

^either  is  the  existence  of  a  ratification  of  the  increase  of 

tne  capital  stock  at  the  time  of  defendant's  alleged  breach  of 

contract  here   for  adjudication.     It  would  have  acted   at  its 

peril  to  have  paid  its  money  for  stock,  relying  upon  its  ability 

^0  prove  a  ratification  thereafter.     In  other  words,  it  would 

'^^^e  courted  a  law  suit  to  have  done  so,  and  a  decision  in  a 

suit   by  it  against  plaintiff  to  establish  that  fact  would  only 

affect  the  particular  stock  involved  and  not  the  actual  increase 

^  ^^ch.     That  could  only  be  determined  in  a  suit  for  that 

P^^Posc  in  a   court  of  competent  jurisdiction,   when   all   the 

{^'"ties  to  be  affected  by  it  are  in  court.     An  adjudication  in 

"lis  case  would  not  be  binding  upon  the  other  alleged  purchas- 

^I's  of  such  stock,  nor  upon  the  plaintiff  as  to  other  stock,  and 

the   Validity  of  the  whole  of  the  $35,000  increase  is  essential 

to  plaintiff^s  recovery  here. 

^^*  The  fact  that  a  material  issue  is  tendered  by  the  denial 

ot   the  allegation  of   the  increase   of  plaintiff's  capital   stock 

deposes  also  of  the  motion  for  judgment  on  the  pleadings  ad- 

vetsely  to  plaintiff:  FinUy  Shoe  &  L.  Co,  v.  Kurtz.  34  Midi.  89. 
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13.  This  results  in  affiTming  the  action  of  the  court  in  grant- 
ing the  motion  for  judgment  of  nonsuit,  and  therefore  it  is 
unnecessary  to  pass  upon  the  questions  raised  on  the  admissi- 
bility of  evidence  touching  claims  for  damages. 

The  judgment  of  the  lower  court  is  aflSrmed.        Affirmed. 


Argued  8  July,  decided  S8  July,  lOOT. 
RIDIT^GS  V.  MARION  COUI^TY. 

91  Pac. ». 

PLBADIMG— AMBNDINO  OOMPLAIITT— DIBORBTION. 

1.  Under  Section  lOS.  B.  A  O.  Oomp..  providing  for  amendments  to  plead- 
ings, where  the  complaint  In  an  action  for  Injuries  sustained  on  a  bridge  said 
to  have  been  defective,  showed  that  the  plaintiff  had  not  been  informed  of  the 
condition  of  the  structure,  but  did  not  show  that  he  was  Ignorant  of  its  con- 
dition, discretion  was  well  exercised  in  allowing  an  amendment  accordingly, 
where  it  did  not  appear  that  defendant  was  misled  or  Injured. 

Samb— Bffbot  of  Objbotton  Undbb  Obiqinal  Oomplatnt. 

9.  The  fact  that  under  the  original  complaint  objection  was  made  to'  the 
admission  of  testimony  as  to  plaintiff's  lack  of  knowledge  of  the  defect  in  the 
bridge  does  not  deprive  the  court  of  power  to  allow  the  amendment :  Menden- 
Jhall  V.  Harriiburo  Water  Co.  S7  Or.  88,  distinguished  and  explained. 

H IQH WATS— Est ABLI8HXBNT  BY  USBB— PUBLIC  IMPBOVBMBNT. 

8.  If  a  highway  has  been  generally  traveled,  and  has  been  improved  by  the 
public  authorities  as  a  county  road  for  a  period  of  ten  years  or  more,  it  Is  a 
legal  county  road. 

Bbidobb—Authobity  to  Oonbtruct  and  Rbpaib. 

4.  In  an  action  for  personal  injuries  sustained  because  of  a  defective  bridge, 
testimony  to  show  that  the  road  and  bridge  had  been  kept  in  repair  by  the 
road  supervisor  under  the  direction  of  the  county  cx>urt  is  admissible  without 
showing  an  order  of  the  court  authorizing  or  directing  him  to  keep  them  in 
repair,  or  that  no  record  of  such  authority  had  been  -made,  since  under  the 
statute  the  road  supervisor  is  an  officer  of  the  county  appointed  by  the  county 
court,  which  has  charge  of  highways  and  bridges,  and  It  is  his  duty  to  keep 
the  roads  in  repair. 

BBIDGBS— USB  FOB  TBAVBI*— OONTBIBUTOBY  NBOLIOBNCB. 

5.  Where  a  county  constructs  or  maintains  a  bridge  for  use  by  the  public,  a 
traveler  may  assume,  in  the  absence  of  information  to  the  contrary,  that  he 
may  safely  travel  over  any  portion  of  the  bridge,  and  in  doing  so  he  is  not 
guilty  of  contributory  negligence. 

TbIAL— INSTBUCTIONS— SUFFIOnSNOY  OF  AS  A  WHOLB. 

0.  Where  an  instruction  as  a  whole  clearly  states  the  law  as  to  the  measure 
of  damages  for  personal  injury,  and  the  Jury  could  not  have  been  misled 
thereby,  It  will  not  be  held  insufficient  on  account  of  the  wording  of  a  portion 
thereof. 

From  Clackamas :  Thomas  A.  McBride,  Judge. 
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Action  for  personal  injuries  by  H.  P.  Hidings  against  Marion 
County,  removed  for  trial  to  Clackamas  County.  PlaintifiE 
recovered  a  judgment  of  $1,250,  from  which  defendant  ap- 
pealed. Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John  H. 
McNary,  District  Attorney;  C.  L.  McNary  and  Carson  &  Gan- 
non, with  an  oral  argument  by  Mr.  Charles  Li/nza  McNary, 

For  respondent  there  was  a  brief  over  the  names  of  Charles 
D,  Laioureite,  Oeorge  Greenwood  Bingham  and  E.  P,  Morcom, 
with  oral  arguments  by  Mr,  Latourette  and  Mr,  Bingham, 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  to  recover  damages  for  an  injury  re- 
ceived by  plaintiff,  while  traveling  on  a  county  road  leadiuig 
from  Woodbum  to  Monitor  in  defendant  county,  in  con- 
sequence of  a  defect  in  a  bridge  over  Pudding  River  on  such 
road.  After  alleging  that  the  road  upon  which  he  was  trav- 
eling at  the  time  of  his  injury  was  a  legal  county  road,  and 
that  the  bridge  thereon  was  and  had  been  for  a  long  time 
prior  to  the  accident  out  of  repair  and  in  a  dangerous  and 
defective  condition,  and  known  to  the  county  authorities  to  be 
so,  plaintiff  avers  that,  "while  he  was  lawfully  traveling  upon 
said  highway  and  not  having  been  warned  of  the  defects  in  said 
legal  county  road,  or  in  said  bridge,  or  of  the  dangerous  con- 
dition of  the  same,  the  horse  upon  which  plaintiff  was  riding 
stepped  through  a  hole  in  said  bridge  and  plaintiff,  by  reason 
thereof,  was  thrown  violently  to  the  flooring  of  said  bridge"  and 
severely  and  permanently  injured  in  his  right  arm.  The  an- 
swer denies  all  the  material  allegations  of  the  complaint.  Upon 
the  is&ues  thus  joined,  the  cause  was  tried  before  the  court  and 
a  jury,  resulting  in  a  verdict  in  favor  of  plaintiff.  From  the 
judgment  entered  therein  defendant  appeals,  assigning  error 
in  the  admission  of  testimony  and  in  the  giving  of  instructions. 
The  several  assignments  of  error  will  be  considered  in  the  order 
in  which  they  were  presented. 

J.  Plaintiff,  as  a  witness,  testified  that  after  dark  on  the 
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evening  of  October  30,  1904,  afi  he  was  traveling  over  the  bridge 
in  question  going  towards  Woodbnrn,  he  met  a  buggy  and  team, 
and  in  turning  out  to  allow  them  to  pass,  his  horse  stepped  in 
a  hole  in  the  bridge  and  he  was  thrown  violently  to  the  floor 
thereof  and  severely  injured.  He  was  thereupon  asked  by  his 
counsel  whether  he  had  any  previous  knowledge  of  the  exist- 
ence of  the  hole  in  the  bridge.  To  this  question  an  objection 
was  interposed  and  sustained,  because  a  want  of  such  knowledge 
was  not  alleged  in  the  complaint,  but  simply  that  plaintiff  had 
not  been  warned  of  the  defect.  PlaintiflE  then  moved  for  per- 
mission to  amend  his  complaint  by  inserting  the  words  "'and 
without  knowledge.'*  The  motion  was  allowed,  and  this  ruling 
is  assigned  as  error.  The  omission  of  an  averment  in  the  com- 
plaint that  plaintiff  was  without  knowledge  of  the  defect  in 
the  highway  was  no  doubt  due  to  the  fact  that  the  pleader  had 
forgotten  that  Section  4781,  B.  &  C.  Comp.,  giving  a  right 
of  action  to  one  injured  while  lawfully  traveling  on  a  county 
road,  had  been  amended  or  changed  by  the  act  of  1903 :  Laws 
1903,  pp.  262,  280,  §  59.  But  as  the  amendment  did  not  change 
the  cause  of  action,  and  it  does  not  appear  that  the  defendant 
was  in  any  way  misled  to  its  prejudice  thereby,  it  was  properly 
allowed.  The  statute  authorizes  the  court  to  allow  a  pleading 
to  be  amended  at  any  time  before  the  cause  is  submitted  by 
correcting  a  mistake  therein,  or,  when  the  amendment  does  not 
substantially  change  the  cause  of  action  or  defense,  by  con- 
forming the  pleading  to  the  facts  proved :  Section  102,  B.  &  C. 
Comp.  The  power  thus  conferred  upon  trial  courts  has  always 
been  and  should  be  liberally  exercised  in  furtherance  of  justice, 
for,  as  said  by  Mr.  Chief  Justice  Strahan,  in  Baldock  v.  At- 
wood,  21  Or.  73  (26  Pac.  1058)  :  "Nothing  is  ever  gained  by 
turning  a  party  out  of  court  or  compelling  him  to  take  a  non- 
suit on  account  of  some  defect  in  his  pleading  not  discovered 
perhaps  until  the  progress  of  the  case,  when  an  amendment 
could  supply  the  defect  and  the  action  or  suit  be  brought  to 
an  early  determination."  The  allowance  of  such  an  amend- 
ment rests  in  the  discretion  of  the  trial  court,  and  its  ruling 
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will  not  be  disturbed  on  appeal  except  in  case  of  manifest  abuse 
of  such  discretion.  This  rule  has  been  so  often  announced  and 
applied  by  this  court  that  it  is  unnecessary  to  cite  authorities 
in  its  support. 

2.  The  fact  that  objection  was  made  to  the  admission  of  the 
testimony  did  not  deprive  the  court  of  the  power  to  allow  the 
amendment:  Wild  v.  Oregon  Short  Line  Ry,  Co.  21  Or.  159 
(27  Pac.  954) ;  Koahland  v.  Fire  Association,  31  Or.  362  (49 
Pac.  865) ;  Farmers'  Bank  v.  Soling,  33  Or.  394  (64  Pac.  190) ; 
York  V.  Nash,  42  Or.  321  (71  Pac.  59).  The  case  of  Menden- 
hall  V.  Harrisburg  Water  Co.  27  Or.  38  (39  Pac.  399)  when 
rightfully  understood,  is  not  to  the  contrary.  It  was  so  ex- 
plained in  Farmers'  Bank  v.  SaUng,  33  Or.  394  (54  Pac.  190). 

3.  No  evidence  was  admitted  on  the  trial  to  show  that  the 
highway  in  question  had  been  regularly  laid  out  and  established 
by  the  public  authorities,  but  plaintiff  was  permitted  to  give 
evidence  tending  to  show  that  it  had  been  used  and  traveled 
by  the  public  as  a  highway  for  more  than  10  years  prior  to  the 
time  of  plaintiff's  injury,  and  that  it  had  been  recognized  as 
such  by  the  county  authorities.  The  court  instructed  the  jury 
that  if  the  road  had  been  traveled,  used,  improved  and  worked 
by  the  public  as  a  county  road  for  a  period  of  10  years  and 
more  prior  to  the  accident,  it  was,  for  the  purpose  of  this 
action,  a  legal  county  road.  There  was  no  error  in  the  admis- 
sion of  this  testimony,  or  in  so  instructing  the  jury.  In  this 
State  a  highway  may  be  established  by  adverse  user,  and,  "where 
the  length  of  time  of  such  use  by  the  public  has  been  greater 
than  the  period  prescribed  by  the  statute  of  limitations  for 
the  recovery  of  real  property,  that  will  be  regarded  as  suflBcient 
evidence  of  the  existence  of  a  highway  independently  of  any 
supposed  dedication":  Douglas  County  Road  Co.  v.  Abraham, 
5  Or.  318.  To  the  same  effect  is  Bayard  v.  Standard  Oil  Co. 
38  Or.  438  (63  Pac.  614). 

4.  Objection  was  made  to  the  admission  of  testimony  that 
the  road  and  bridge  in  question  for  more  than  10  years  had 
been  kept  in  repair  by  the  road  supervisor  under  the  direction 
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of  the  county  court  without  showing  an  order  of  the 
court  authorizing  or  directing  him  to  do  so,  or  that 
no  record  of  such  authority  had  been  made.  But  we  think 
the  evidence  was  competent.  The  road  supervisor  is  an  oflScer 
of  the  county  appointed  by  the  court  (Laws  1903,  pp.  262,  282, 
§  68),  and  it  is  his  duty  to  open  or  cause  to  be  opened  all 
county  roads  in  his  district  and  keep  the  same  in  good  repair. 
For  that  purpose  he  is  authorized  to  purchase,  with  any  avail- 
able funds  on  his  hands,  timber,  plank  or  other  necessary  mate- 
rial :  Laws  1903,  pp.  262,  271,  §  28.  In  so  acting  he  is  the 
agent  or  representative  of  the  county  (McCdlla  v.  Mtdtnomah 
County,  3  Or.  424),  and  it  is  not  necessary  to  show  a  formal 
order  of  the  court  authorizing  or  instructing  him  as  to  when 
or  how  he  shall  perform  his  duty,  or  that  no  such  order  was 
entered  of  record.  If  a  highway  is  opened  and  kept  in  repair 
by  the  proper  county  authorities,  it  is  evidence  tending  to  show 
that  it  is  a  county  road,  and  it  is  not  incumbent  on  one  who 
is  injured  by  the  negligence  of  such  authorities  to  show  that 
the  work  was  authorized  by  some  formal  order  of  the  county 
authorities  or  that  it  was  done  by  or  under  their  direction. 

5.  It  appears  that  the  bridge  in  question,  which  was  about 
16  feet  wide,  had  been  replanked  or  *^alf-soled"  for  about  10 
feet  in  the  center  thereof  a  short  time  before  the  accident  to 
plaintiff.  The  defendant  requested  the  court  to  instruct  the 
jury  that,  as  plaintiflf  failed  to  show  that  the  parties  in  charge 
of  the  buggy  which  he  met  on  the  bridge  refused  to  give  him 
half  the  road,  it  must  be  presumed  that  they  did  so,  and  as  a 
consequence  that  he  was  guilty  of  contributory  negligence  in 
guiding  his  horse  off  of  the  replanking  and  into  the  hole  in  the 
bridge.  But  plaintiff  had  a  right  to  assume,  in  the  absence  of 
knowledge  to  the  contrary,  that  the  bridge  was  safe  for  travel 
its  full  width,  and  could  not  be  charged  with  contributory  neg- 
ligence in  going  off  of  the  half-soled  portion  thereof,  whether 
he  was  compelled  to  do  so  or  not.  Where  a  county  constructs 
or  maintains  a  bridge  for  use  by  the  public,  a  traveler  has  a 
right  to  assume,  in  absence  of  information  to  the  contrary,  that 
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he  may  safely  travel  over  any  portion  of  such  bridge  and  he  is 
not  guilty  of  contributory  negligence  in  doing  so. 

6.  The  defense  excepted  to  the  following  language  in  the 
court's  charge  to  the  jury: 

"In  this  case  you  cannot  find  for  over  $2,000^  in  damages, 
and  the  compensation  you  are  to  give  is  for  whatever  bodily 
injury  you  say  he  has  suffered,  you  find  that  he  has  suffered, 
if  he  has  suifered  any,  or  is  unable  to  perform  any  work  as 
a  mail  contractor  or  any  work  whatever,  whatever  lessened 
capacity  for  work  he  has,  if  any.  Your  verdict  should  be  for 
such  sum  as  in  your  judgment  would  compensate  him  for  the 
injury  and  suffering  he  has  sustained,  if  you  find  he  is  entitled 
tc  compensation  at  all.  If  you  find  he  is  entitled  to  compen- 
sation at  all  for  his  reduced  capacity  for  work  and  his  disable- 
ment, if  you  find  he  is  disabled,  or  incapacitated  for  labor  in 
any  degree  whatever  you  find  he  is  incapacitated,  you  will  fix 
that  in  the  measure  of  damages." 

The  objection  is  that  the  language  excepted  to  is  unintelli- 
gible and  it  cannot  be  determined  therefrom  whether  the  court 
intended  to  confine  the  recovery  of  damages  to  the  physical 
suffering  of  the  plaintiff,  or  whether  it  intended  to  allow  the 
jury  to  include  damages  for  his  mental  suffering.  But  it  is 
only  a  part  of  the  instructions  on  the  measure  of  damages. 
The  remainder  of  the  charge  on  that  subject  is  as  follows : 

"There  is  no  exact  measure  for  bodily  pain  and  suffering 
in  these  matters.  You  cannot  say  so  much  pain  is  worth  so 
many  dollars;  and  such  another  amount  of  pain  is  worth  so 
much  more.  You  cannot  estimate  it  with  the  accuracy  that 
you  could  sum  up  an  account.  But  it  is  left,  to  a  .very  great 
extent,  to  the  sound  discretion  of  the  jury,  under  the  law. 
There  is  nothing  to  be  given  here  on  account  of  sympathy  you 
may  feel  for  this  man.  Whenever  you  begin  to  consider  a  ver- 
dict on  the  ground  of  sympathy,  it  is  your  duty  to  put  your- 
hands  in  your  own  pockets  and  contribute  whatever  amount  you 
feel  sympathy  ought,  and  not  to  take  it  from  the  pockets  of 
the  citizens  of  Marion  County.  But  whatever  is  fair  compen- 
sation, if  you  think  he  has  shown  the  right  to  recover  at  all, 
whatevei*  is  fair  and  just  compensation  inside  of  $2,000,  you 
should  give  him;  on  one  hand  not  wanting  to  give  him  any 
less  than  fair  compensation,  and  on  the  other  hand  without 
any  desire  to  shovel  money  out  on  the  ground  of  sympathy, 


36  Sears  v.  Dunbar.  [50  Or. 

but  just  what  justice  and  fairness  would  compensate  him  for 
>vhatever  injury  he  has  sustained  at  this  place,  if  he  has  sus- 
tained any." 

When  taken  as  a  whole,  the  instruction,  we  think,  clearly 
stated  the  law,  and  the  jury  could  not  have  been  misled  thereby. 
It  confined  the  recovery  to  compensation  for  the  physical  injury 
plaintiff  sustained. 

The  judgment  is  affirmed.  Affirmed. 


Decided  80  July,  1907. 
SEARS  V.  DUNBAR. 

»1  Pac.  146. 
Right  to  Appeal. 

1.  The  rlsht  to  appeal  a  case  Is  one  conferred  by  statute,  and  Is  limited  to 
cases  falling  within  the  terms  of  the  act. 

Amending  Plbadings—Efficct  of  Kbbob  of  Discbetion. 

2.  The  granting  of  leave  to  amend  a  pleading  is  discretionary,  and  the 
order  is  valid  and  binding  though  erroneously  granted. 

Motion  to  Dibxiss  AppEAii— Oonsidbbino  Mbbits. 
8.  In  passing  on  a  motion  to  dismiss  an  appeal  the  court  ought  not  to  con- 
sider the  merits  of  the  case. 

Appeal— ILLUSTBATION  of  Obdbb  Not  Final. 

4.  Under  Section  547,  B.  A  O.  Oomp.,  as  amended  by  Laws,  1907,  p.  818,  c.  1«2, 
limiting  appeals  to  orders  affecting  substantial  rights  and  in  effect  determin- 
ing suits,  etc.,  an  order,  in  a  suit  by  a  taxpayer  against  a  former  public  officer 
to  require  him  to  account  for  moneys  received  in  his  official  capacity  during 
his  term  of  office,  denying  defendant's  motion  to  dismiss  after  a  demurrer 
had  been  sustained  to  the  complaint  for  plaintiff's  incapacity  to  sue,  and 
granting  substitution  of  the  Htate  as  plaintiff,  is  not  appealable;  the  sustain- 
ing of  the  demurrer  and  the  substitution  not  being  final  as  to  the  suit. 

From  Marion:  William  Galloway^  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  motion  to  dismiss  an  appeal.  The  proceeding  was 
originally  commenced  by  J.  K.  Sears,  a  citizen  and  taxpayer 
of  the  State  of  Oregon,  against  F.  I.  Dunbar,  who  was  the 
Secretary  of  State  of  the  State  of  Oregon  from  January  9, 
1899,  to  January  14,  1907.  It  is  alleged  that  during  that  time 
he  collected  and  received  for  the  benefit  of  the  State  of  Oregon 
a  large  amount  of  money,  viz.,  $100,000,  as  fees  for  various 
filings,    copies   of    records,    issuing    various    commissions    and 
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licenses^  and  recording  various  papers  in  his  oflBce,  and  neg- 
lected and  refused  to  deliver  the  same  or  any  part  thereof  to 
his  successor  in  office,  or  to  any  one  authorized  to  receive  the 
same^  but  has  converted  the  same  to  his  own  use,  and  asks  for 
an  accounting  thereof  and  a  decree  requiring  him  to  pay  the 
same  to  the  State  of  Oregon.  The  defendant  demurred  to  this 
complaint,  which  was  sustained  by  the  court  on  March  29,  1907, 
upon  the  ground,  as  we  understand,  that  plaintiff  had  not  legal 
capacity  to  sue,  and  thereafter,  on  the  same  day,  John  H. 
McXary,  District  Attorney  for  the  Third  Judicial  District, 
moved  the  court  that  the  State  of  Oregon  ex  rel.  J.  H.  McNary, 
as  district  attorney,  be  substituted  for  Sears  as  plaintiff  in  said 
suit,  said  motion  being  based  on  affidavit;  and  also  tenders  an 
amended  complaint  entitled,  "The  State  of  Oregon,  upon  the 
relation  of  J.  H.  McNary,  as  District  Attorney  of  the  Third 
Judicial  District  of  Oregon,  Plaintiff,  v.  F.  I.  Dunbar,  Defend- 
ant/^ Except  the  title,  such  amended  complaint  is  in  substance 
and  effect  the  same  as  the  original,  and  seeks  the  same  relief. 
Afterward,  on  April  9,  1907,  the  defendant  filed  a  motion  to 
dismiss  the  suit,  for  the  reason  that  the  demurrer  was  sustained 
and  no  amended  complaint  filed  by  Sears  within  the  time  pro- 
vided by  law.  This  motion  was,  on  April  12,  1907,  overruled, 
and  the  motion  of  J.  H.  McNary  for  substitution  of  the  State 
of  Oregon  as  plaintiff  and  leave  to  file  the  amended  complaint 
was  allowed,  and  defendant  was  given  until  April  25th  to 
answer  thereto.  Thereafter,  on  April  22d,  defendant  took  this 
appeal  from  the  order  of  the  court  denying  his  motion  to  dis- 
miss the  suit  and  granting  plaintiff's  motion  for  substitution, 
and  on  May  21,  1907,  plaintiff  filed  a  motion  here  to  dismiss 
the  appeal  for  the  reason  that  the  order  appealed  from  is  not 
a  final  order,  nor  one  from  which  an  appeal  will  lie. 

Dismissed. 

Mr,  John  H.  McNary,  District  Attorney,  and  Mr,  L,  H.  Mc" 
Mohan,  for  the  motion. 

Mr.  George  Clyde  FtUton  and  Mr.  Oeorge  Greenwood  Bing* 
ham,  contra. 
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Opinion  by  Mr.  Justice  Eakin. 

1.  The  question  is  whether  the  order  appealed  from  is  a  final 
order,  or  one  from  which  an  appeal  will  lie  at  this  stage  of  the 
proceeding.  Our  statute  (Section  547),  as  amended  (Laws 
1907,  p.  313,  c.  162),  provides: 

"A  judgment  or  decree  may  be  reviewed  as  prescribed  in 
this  chapter,  and  not  otherwise.  An  order  affecting  a  substan- 
tial right,  and  which  in  effect  determines  the  action  or  suit  so 
as  to  prevent  a  judgment  or  decree  therein,  or  a  final  order 
affecting  a  substantial  right,  and  made  in  a  proceeding  after 
judgment  or  decree,  or  an  order  setting  aside  a  judgment  and 
granting  a  new  trial,  for  the  purpose  of  being  reviewed,  shall 
be  deemed  a  judgment  or  decree." 

It  is  held  in  State  v.  Security  Sav,  Co.  28  Or.  410  (43  Pac. 
162)  and  School  District  v.  Irwin,  34  Or.  431  (56  Pac  413), 
that  an  appeal  is  statutory  and  cannot  be  extended  to  cases 
not  within  the  statute,  and  it  has  frequently  been  decided  by 
this  court  that  an  appeal  will  not  lie  except  from  a  final  order 
affecting  a  substantial  right:  State  v.  O'Day,  41  Or.  495  (69 
Pac.  542),  and  cases  cited. 

2.  Counsel  for  defendant  insists,  however,  that,  the  demur- 
rer to  the  complaint  of  Sears  being  sustained,  the  substitu- 
tion of  the  State  by  the  amendment  is  the  commencement 
of  a  new  suit,  and  that  the  order  was  final  as  to  the 
Sears  complaint  or  suit.  No  authorities  are  cited  by  de- 
fendant in  support  of  his  position.  Whether  the  amendment 
is  one  authorized  by  the  statute  is  not  the  question,  but  whether 
the  court  lost  jurisdiction  of  the  defendant  by  the  substitution. 
The  effect  of  the  amendment  is  to  eliminate  Sears  because  he 
was  not  a  necessary  or  proper  party,  and  it  is  final  as  to  him; 
but  the  defendant  is  claiming  no  relief  against  him,  and  he 
is  not  affected  thereby.  Granting  leave  to  plaintiff  to  amend 
his  pleading  is  within  the  power  of  the  court,  and,  even  though 
such  power  was  exercised  erroneously,  yet  the  order  is  not  void. 
The  action  of  the  court  in  sustaining  the  demurrer  to  the  com- 
plaint did  not  terminate  the  jurisdiction  of  the  court.  Section 
101,  B.  &  C.  Comp.,  provides: 
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"If  the  demurrer  be  sustained,  the  court  may  in  its  discre- 
tion allow  the  party  to  amend  the  pleading  demurred  to/' 

Section  102  provides: 

'The  court  may,  at  any  time  before  trial,  in  furtherance  of 
justice,  *  *  allow  any  pleading  *  *  to  be  amended  by  adding 
the  name  of  a  party,  or  *  *  by  striking  out  the  name  of  any 
party/' 

While  the  court  has  jurisdiction  of  the  case,  the  order  allow- 
ing the  amendment  is  one  within  its  jurisdiction,  even  if  erro- 
neous. 

3.  At  the  hearing  counsel  argued  this  motion  upon  the  mer- 
its of  the  appeal,  on  the  theory  that,  if  the  order  allowing  the 
substitution  was  error,  then  it  is  appealable;  but  we  may  not 
decide  the  merits  upon  this  motion.  If,  in  determining  the 
motion  to  dismiss  the  appeal,  it  is  necessary  to  determine  the 
merits  as  to  the  substitution,  then  this  motion  must  be  denied. 
Whether  the  order  was  error  oi  not,  it  is  not  appealable,  unless 
it  terminates  or  disposes  of  defendant's  rights  in  the  subject 
of  the  suit.  Many  courts  have  discussed  the  right  to  such  sub- 
stitution, usually  brought  to  the  appellate  court  upon  the  ap- 
peal from  final  judgment,  and  it  was  always  treated  as  a  mat- 
ter within  the  jurisdiction  of  the  court,  and  not  aflEecting  the 
merits.  Such  are  the  following  cases :  Davis  v.  Mayor  of  New 
York,  14  N.  Y.  506  (67  Am.  Dec.  186) ;  Dvbbers  v.  Ootuc,  51 
Cal.  153;  Vinegar  Bend  Lum.  Co.  v.  Chicago  T.  &  T,  Co.  131 
Ala.  411  (30  South.  776),  cited  by  defendant  on  the  merits; 
Johnson  v.  Martin,  54  Ala.  271;  Campbell  &  Z.  Co.  v.  Barr 
Pumping  Eng.  Co.  182  Mass.  304  (66  N.  E.  396)  ;  Wells  v. 
Stombock,  59  Iowa,  376  (13  N.  W.  339)  ;  McCall  v.  Lee,  120 
IlL  261  (11  N.  E.  522) ;  Lake  Erie  &  TT.  By.  Co.  v.  Town  of 
Boswell,  137  Ind.  336  (36  N.  B.  1103),  and  many  other  cases 
might  be  cited.  In  Chicago,  K.  &  W.  By.  Co,  v.  Butts,  55  Kan. 
660  (41  Pac.  948),  it  is  held  that  an  order  of  substitution  is 
not  a  final  order,  and  therefore  not  appealable.  To  the  same 
effect  are  Bossier  v.  Johns,  2  Pen.  &  W.  (Pa.)  331;  Welch  v. 
Allen,  54  Cal.  211;  Hall  v.  Yanier,  7  Neb.  397;  Qrmt  v.  Los 
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Angeles  &  Pac.  Ry,  Co.  116  Cal.  71  (47  Pac.  872).  In  Chv^ 
cago,  K.  £  W.  Ry.  Co.  v.  Butts,  55  Kan.  660  (41  Pac.  948), 
it  is  held  that  the  order  of  substitution  was  error,  but  not  ap- 
pealable, and  it  was  reviewed  upon  the  appeal  from  the  final 
Judgment 

If  the  order  of  the  court  was  made  in  a  matter  beyond  its 
jurisdiction  or  in  relation  to  a  matter  of  which  it  had  not  ac- 
quired jurisaiction,  then  it  might  be  appealable;  as  to  the  ad« 
verse  party  to  that  proceeding  it  would  be  final.  But,  error  in 
an  interlocutory  order  within  the  jurisdiction  is  not  sufficient 
to  render  it  void  or  operate  as  a  final  order.  In  Hume  v.  Bowie, 
148  U.  S.  245,  252  (13  Sup.  Ct.  582,  584:  37  L.  Ed.  438),  the 
court  had  before  it  a  question  involving  the  same  principle.  In 
that  case  a  motion  was  made  to  vacate  a  decree  rendered  at  a 
previous  term  and  to  grant  a  new  trial,  which  motion  was 
allowed  by  the  court  below.  It  was  insisted  by  respondent  that 
the  order  was  not  final,  and  therefore  not  appealable.  Mr. 
Chief  Justice  Fuller  says:  ^This  case  comes  before  us  on  a 
motion  to  dismiss  the  writ  of  error  for  want  of  jurisdiction, 
upon  the  ground  that  the  judgment  brought  here  by  the  writ 
is  not  a  final  judgment.  *  *  The  question  involved  is  one  of 
power,  for  if  the  court  had  power  to  make  the  order  when  it 
was  made,  then  it  was  not  a  final  judgment,  as  it  merely  vacated 
the  former  judgment  for  the  purpose  of  a  new  trial  upon  the 
merits  of  the  original  action.  If  the  court  had  no  jurisdiction 
over  that  judgment,  the  order  would  be  an  order  in  a  new  pro- 
ceeding, and  in  that  \uew  final  and  reviewable."  And  in  Bron- 
son  V.  Schulten,  104  U.  S.  410  (26  L.  Ed.  727)  the  same  iden- 
tical  question  arose,  in  which  it  was  held  that,  if  there  was  no 
jurisdiction,  then  the  order  was  final,  otherwise,  not.  In  Phit- 
ipps  V.  Negley,  117  U.  S.  665,  671  (6  Sup.  Ct.  901,  903:  29 
L.  Ed.  1013),  it  is  held:  "If,  properly  considered,  the  order 
in  question  was  an  order  in  the  cause  which  the  court  had  power 
to  make  at  the  term  when  it  was  made,  the  consequence  may 
be  admitted  that  no  appellate  tribunal  has  jurisdiction  to  ques- 
tion its  propriety.  *  *  The  vacating  of  a  judgment  and  grant- 
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ing  a  new  trial  in  the  exercise  of  an  acknowledged  jurisdiction^ 
leaves  no  judgment  in  force  to  be  reviewed.  If,  on  the  other 
hand,  the  order  made  was  made  without  jurisdiction  on  the 
part  of  the  court  making  it,  then  it  is  a  proceeding  which  must 
be  the  subject  of  review  by  an  appellate  court/^  The  same  is 
held  in  Veering  v.  Quivey,  26  Or.  556  (38  Pac.  710). 

4.  Although  these  cases  all  relate  to  motions  to  vacate  judg- 
ments, they  determine  what  constitutes  a  final  or  appealable 
order.  How  can  it  be  said  that  an  order  is  final  when  it  does 
not  terminate  the  suit  or  in  any  manner  end  the  litigation  as 
to  the  subject-matter  or  as  to  defendant?  An  order  that  may 
be  deemed  a  decree  is  defined  in  B.  &  C.  Comp.  §  547,  as  one 
'^which  in  effect  determines  the  action  or  suit  so  as  to  prevent 
a  judgment  or  decree  therein'' ;  but  no  such  effect  results  from 
this  order.  Mr.  Chief  Justice  Moobe,  in  Marquam  v.  Ross,  47 
Or.  374,  383  (78  Pac.  698),  reviews  the  Oregon  cases  as  to 
what  are  final  orders,  and  construes  Section  547,  B.  &  C. 
Comp.,  and  concludes:  ^'It  will  be  seen  that  the  original 
adjudication  of  the  right  involved  within  the  issues  is 
the  judgment  or  decree  from  which  an  appeal  lies."  In  State 
V.  Security  Sav,  Co.  28  Or.  410,  417  (43  Pac.  162),  it  is  held 
that,  where  the  right  to  the  relief  sought  is  determined,  it  is 
final  and  appealable.  *'An  order  or  decree  is  final  for  the  pur- 
poses of  an  appeal  when  it  determines  the  rights  of  the  parties, 
and  no  further  questions  can  arise  before  the  court  rendering 
it  except  such  as  are  necessary  to  be  determined  in  carrying  it 
iuto  effect.''  In  Basche  v.  Pringle,  21  Or.  24  (26  Pac.  863), 
Mr.  Justice  Bean  says  an  appealable  judgment  ^^is  one  which 
concludes  the  parties  as  regards  the  subject-matter  in  contro- 
versy in  the  tribunal  pronouncing  it." 

From  these  authorities  it  is  clear  that,  if  the  ruling  had  the 
effect  to  finally  terminate  defendant's  rights  or  interest  in  the 
subject  of  the  suit,  it  was  final  as  to  him,  even  though  it  did 
not  determine  the  merits  of  the  case,  or  if  it  was  made  with- 
out jurisdiction;  that  is,  in  a  case  or  as  to  matter  not  within 
the  power  of  the  court  it  would  be  final,  even  though  only  an 
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interlocutory  order.  In  this  case  the  defendant's  rights  are 
not  concluded  by  the  ruling.  Neither  is  the  order  one  made 
without  jurisdiction^  and  the  appeal  is  premature,  and  must 
be  dismissed.  Appeal  Dismissed. 


Arerued  14  February,  decided  9  April,  1007. 
BUDD  V.  GAIililER. 

89  Pac.  088. 

EXBOUTION— LlABILITT  OF  KQUITABLK  INTXRB0T~JUDGMK2YT. 

1.  An  equitable  interest  in  real  property  is  not  subject  to  iev^y  and  sale  on 
execution,  and  a  indffment  Is  not  a  lien  thereon. 

Public  Land—Iiitsbsbt  of  Bivtbtmaiy— Lien  of  Judgment  Aftkb  Is- 
suANOB  OF  Pinal  Rxoeipt. 

2.  Where  an  entryman  on  government  laild  completes  the  required  resi- 
dence on  the  tract,  and  makes  his  final  payment,  receiving,a  receipt  therefor, 
he  thereby  acquires  more  than  an  equity,  he  has  an  inchoate  legal  title  that 
Is  Included  within  the  meaning  of  the  expression  "real  property.*^  used  In 
Section  S06,  B.  A  O.  Oomp.,  providing  that  a  Judgment  properly  docketed  shall 
be  a  lien  on  the  real  property  of  the  defendant  in  the  county  where  such  Judg- 
ment is  docketed. 

Where  one  has  made  final  proof  and  paid  the  purchase  price  of  land  appUed 
for  under  the  timber  and  stone  act,*  and  received  the  final  receipt  therefor, 
such  land  becomes  "real  property*^  of  the  purchaser  and  subject  to  the  lien 
of  a  Judgment  docketed  against  him. 

JUDGMBNT— DOOKBTING  IKMBDIATBLT— DiBBCTOBY  STATUTE. 

8.  The  provision  in  Section  SOB,  B.  A  O.  Oomp.,  that  the  clerk  shall  enter  a 
Judgment  in  the  proper  docket  "immediately"  after  it  has  been  entered,  is 
directory  only,  and  a  delay  by  the  clerk  in  performing  his  duty  does  not  affect 
the  lien  from  the  time  when  the  Judgment  is  docketed. 

Samb— Oabe  Undeb  Considbbation. 

4.  The  lien  of  a  Judgment  on  real  property  created  by  the  filing  of  a  trans- 
cript of  a  Judgment  from  another  county,  under  Section  20S,  B.  A  O.  Oomp.,  is 
not  affected  by  the  fact  that  the  clerk^s  certificate  to  the  transcript  shows  it 
to  be  a  true  copy  of  the  original  "Judgment  lien  docket."  though  in  the 
statute,  Section  684,  B.  A  O.  Oomp.,  such  record  is  called  a  "Judgment  docket." 
where  it  appears  from  the  entry  of  the  transcript  that  the  Judgment  was 
originally  entered  in  a  book  in  which  the  Judgments  and  decrees  of  the  court 
were  regularly  docketed,  and  which  contained  the  proper  rulings  and  head- 
ings provided  by  law  for  a  Judgment  docket. 

From  Coos:  James  W.  Hamilton,  Judge. 
Statement  by  Mb.  Chief  Justice  Bean. 
This  is  a  suit  for  an  injunction  by  J.  Danly  Budd  against 
Stephen  Gallier,  as  sheriff,  and  W.  B.  Andrews.    On  June  15, 


*Act  Oong.  June  8, 1878 :  80  Stat.  TJ.  S.  HO.  c.  161 :  U.  S.  Oomp.  8t.  1001,  p.  1546; 
7  Fed.  Stat.  Ann.  800. 
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1892,  W.  B.  Andrews  recovered  judgment  for  $213.40  against 
W.  L.  Dysinger  in  the  circuit  court  for  Lane  County.  In  June. 
1902,  Dysinger  filed  his  sworn  statement  or  application  in  the 
United  States  Land  Office  at  Roseburg  for  the  purchase  of  160 
acres  of  public  land  in  Coos  County,  under  the  act  of  Congress 
of  June  3,  1878  (20  Stat,  at  Large,  p.  89,  c.  151:  7  Fed.  Stat. 
Ann.  300:  U.  S.  Comp.  St.  1901,  p.  1545),  known  as  the  tim- 
ber and  stone  act.  On  June  14th  following,  Andrews  caused 
his  judgment  to  be  docketed  in  the  circuit  court  docket  of  Lane 
County,  and  on  July  25th  filed  a  transcript  of  such  entry  in 
the  office  of  the  clerk  of  Coos  County,  and  the  same  was  imme- 
diately entered  in  the  proper  judgment  docket  of  that  county. 
On  August  26,  1902,  Dysinger  made  his  final  proof,  paid  the 
purchase  price  of  the  land  applied  for  by  him  and  received  from 
the  local  land  office  a  receipt  or  certificate  of  such  payment, 
and  on  the  same  day  conveyed  the  land  to  the  plaintiff  by  a 
sufficient  warranty  deed.  On  February  27,  1903,  Andrews 
caused  execution  to  issue  on  the  judgment  recovered  by  him 
against  Dysinger  and  the  land  in  question  to  be  sold  there- 
under. The  plaintiff  thereafter  commenced  this  suit  to  enjoin 
the  sheriff  from  executing  a  deed  to  the  purchaser  at  such  sale 
and  to  remove  an  alleged  cloud  on  his  title  caused  by  Andrews^ 
judgment.  A  demurrer  to  the  complaint  was  sustained  and  the 
suit  dismissed,  and  the  plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  Thomas  Long. 

For  respondents  there  was  a  brief  over  the  names  of  Joseph 
William  Bennett  and  F.  W.  Benson,  with  an  oral  argument  by 
Mr.  Bennett. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  principal  question  for  decision  is  whether  the  judg- 
ment of  Andrews  against  Dysinger  was  a  lien  upon  the  prop- 
erty in  controversy  at  the  time  of  the  conveyance  to  the  plain- 
tiff.   The  statute  provides: 

•     "From  the  date  of  docketing  a  judgment  *  *  such  judgment 
shall  be  a  lien  upon  all  the  real  property  of  the  defendant 
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within  the  county  or  counties  where  the  same  is  docketed,  or 
which  he  may  afterwards  acquire  therein,  during  the  time  an 
execution  may  issue  thereon" :  B.  &  C.  Comp.  §  205. 

The  contention  for  the  plaintiff  is  that  ^^real  property,^'  with- 
in the  meaning  of  this  statute,  is  only  that  to  which  the  judg- 
ment debtor  has  full  and  complete  legal  title,  and,  since  the 
patent  had  not  issued  to  Dysinger  at  the  time  of  his  convey- 
ance to  plaintiff,  he  had  only  an  equitable  title,  the  legal  title 
being  in  the  government,  and  therefore  the  Andrews  judgment 
was  not  a  lien  on  the  property  so  conveyed.  It  may  be  re- 
garded as  settled  that  a  judgment  is  not  a  lien  on  a  mere 
equitable  interest  or  title,  which  can  only  be  ascertained,  estab- 
lished or  made  available  in  a  court  of  equity:  Smith  v.  Ingles, 
2  Or.  43;  Bloomfield  v.  Humason,  11  Or.  229  (4  Pac.  332); 
Silver  v.  Lee,  38  Or.  508  (63  Pac.  882).  In  each  of  these 
cases  the  judgment  debtor  had  no  title  to  the  property  sought 
to  be  charged  with  the  lien.  In  the  Smith  and  Silver  cases,  he 
had  purchased  the  property  and  caused  it  to  be  conveyed  to 
another  for  the  purpose  of  defrauding  creditors,  and  in  the 
Bloomfield  case  the  title  was  held  by  a  trustee.  The  interest 
of  the  judgment  debtor,  therefore,  was  such  as  a  court  of  equity 
alone  could  take  notice  of  and  which  required  the  aid  of  such 
a  court  to  establish  and  make  available.  There  was  conse- 
quently no  interest  of  the  judgment  debtor  which  a  court  of 
law  could  recognize  or  to* which  the  judgment  lien  could  at- 
tach. His  right  was  a  mere  equity  and  the  claim  of  his  cred- 
itors could  be  worked  out  only  through  a  suit  in  equity  to 
which  all  persons  claiming  an  interest  in  the  property  must 
or  should  be  made  parties,  and  in  which  their  respective  rights 
could  be  ascertained  and  determined  and  a  decree  rendered - 
directing  the  sale  of  some  certain  and  definite  title. 

2.  But  a  purchaser  of  land  from  the  Government  of  the 
United  States,  who  has  in  good  faith  fully  complied  with  the 
law  providing  for  its  sale,  paid  the  purchase  price  and  received 
a  final  certificate  or  receipt,  has  more  than  a  mere  equity.  He 
has  a  substantial  title  to  the  property  which  he  may  devise  or , 
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convey  and  which  descends  to  his  heirs.     The  technical  legal 
title  remains  in  the  government  until  the  patent  has  issued, 
^^t  the  real  beneficial  title  is  in  the  purchaser,  and  it  is  his 
^al    property/'     Where  a  purchaser  complies  with  the  provi- 
s^oas    of  the  law  for  the  disposition  of  public  lands,  pays  the 
pQrchase  price  and  receives  a  final  receipt  or  certificate  there- 
%    lie  has  done  all  that  is  required  to  vest  the  complete  title 
^fihija^^  and  he  thereby  acquires  a  title  of  which  he  cannot  be 
^f^J^i^ed  by  the  government  except  for  fraud  or  mistake.     He 
^y    s^U  or  devise  the  same  at  pleasure,  and  may  maintain  an 
c  loxi.   of  ejectment  to  recover  its  possession.    In  short,  he  has 
^     ^xibstantial  and  beneficial  title,  or,  as  some  of  the  books 
^*     **the  inchoate  legal  title.'*     When  the  right  to  a  patent 
^    becomes  vested,  it  is  equivalent,  so  far  as  the  government 
,  j^^^cerned,  to  a  patent  actually  issued.    The  execution  and 
^lj     ^^ry  of  a  patent  are  mere  ministerial  acts  of  the  officers 
j^l^^^^d  with  that  duty,  and  when  issued  relate  back  to  the 
Pt^        "^hen  the  right  thereto  became  perfected;  Witherspoon  v. 
^  J^<^«n,  74  U.  S.   (4  Wall.)   210  (18  L.  Ed.  339);  Stark  v. 
"^Vvy,  73  U.  S.   (6  Wall.)*  402   (18  L.  Ed.  927);  Barney  v. 
^olph,  97  U.   S.   652,   656    (24  L.   Ed.   1063);  Deffeback  v. 
ffawke,  115  U.  S.  392  (29  L.  Ed.  423:  6  Sup.  Ct.  95);  Cor- 
nelius V.  Kesael,  128  U.  S.  456  (32  L.  Ed.  482 :  9  Sup.  Ct.  122). 
The  final  certificate  may,  of  course,  be  canceled  by  the  govern- 
ment for  fraud  or  mistake,  and  one  succeeding  to  the  grantee's 
interest  prior  to  the  issuance  of  a  patent  takes  subject  to  such 
contingency:  Hawley  v.  Diller,  178  U.  S.  476  (44  L.  Ed.  1157: 
20  Sup.  Ct.  986) ;  American  Mortgage  Co.  v.  Hopper,  64  Fed. 
553  (12  C.  C.  A.  293).    But  a  patent,  after  it  has  issued,  may 
be  canceled  or  annulled  for  like  reasons.     In  this  regard  there 
is  no  essential  difference,  so  far  as  the  grantee  isi  concerned, 
between  a  certificate  and  a  patent,  except  in  the  tribunal  hav- 
ing jurisdiction  of  the  matter.     Before  patent  has  issued,  the 
cancellation  may  be  made  by  the  land  department,  but  after 
patent,  the  remedy  is  in  the  courts. 
The  right  of  a  purchaser  to  land  from  the  United  States 
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after  the  payment  and  acceptance  of  the  purchase  price  was 
before  the  supreme  court  in  Carroll  v.  Safford,  44  TJ.  S.  (3 
How.)  441  (11  L.  Ed.  671),  and  it  is  there  said:  "When  the 
land  was  purchased  and  paid  for,  it  was  no  longer  the  property 
of  the  United  States,  but  of  the  purchaser.  He  held  for  it  a 
final  certificate,  which  could  no  more  be  canceled  by  the  United 
States  than  a  patent.  It  is  true,  if  the  land  had  been  previ- 
ously sold  by  the  United  States,  or  reserved  from  sale,  the  cer- 
tificate or  patent  might  be  recalled  by  the  United  States,  as 
having  been  issued  through  mistake.  In  this  respect  there  is  no 
difference  between  the  certificate  holder  and  the  patentee.  It 
is  said  the  fee  is  not  in  the  purchaser,  but  in  the  United  States, 
until  the  patent  shall  be  issued.  This  is  so,  technically,  at  law, 
but  not  in  equity.  The  land  in  the  hands  of  the  purchaser 
is  real  estate,  descends  to  his  heirs,  and  does  not  go  to  his 
executors  or  administrators.  In  every  legal  and  equitable 
aspect  it  is  considered  as  belonging  to  the  rei^lty.'^  And  in 
Sillyman  v.  King,  36  Iowa,  207,  in  referring  to  the  same  mat- 
ter, the  court  flays :  "When  land  is  purchased  by  an  individual 
from  the  United  States  it  is  no  longer  the  property  of  the 
government,  but  of  the  purchaser,  unless  it  has  been  reserved 
from  sale  or  has  been  previously  sold,  and  then  the  entry  might 
be  canceled  on  the  ground  of  mistake.  But  when  there  is  no 
such  mistake,  the  holder  of  the  certificate  of  entry  or  location, 
having  purchased  and  paid  for  the  land,  is  the  owner  thereof, 
and,  although  the  naked  technical  legal  title  remains  in  the 
United  States  until  the  patent  is  issued,  yet,  in  equity,  the 
title  is  in  the  purchaser.  The  holder  of  the  certificate  is  the 
owner  in  the  same  sense  as  if  he  held  the  patent.  The  issu- 
ance of  the  patent  only  perfects  the  evidence  of  his  owner- 
ship." And  in  Ooodlet  v.  Smithson,  5  Port.  245  (30  Am.  Dec. 
561),  it  is  held  that  a  purchaser  of  land  from  the  United  States 
acquires  an  inchoate  legal  title  which  he  may  alienate  or  devise 
in  the  same  manner  as  any  other  legal  title ;  that  the  law  under 
which  the  purchase  is  made  and  not  the  patent  gives  the  title 
and  the  patent  is  but  evidence  that  the  prerequisites  of  a  legal 
sale  have  been  complied  with. 
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In  this  case  there  is  no  contention  that  Dysinger's  purchase 
was  not  made  in  good  faith  and  in  strict  compliance  with  the 
law.  When,  therefore,  he  made  full  payment  of  the  purchase 
price  and  received  his  final  certificate  or  receipt,  the  land 
became  to  all  intents  and  purposes  his  ^^real  property/'  He 
was  thereafter  as  much  the  owner  as  if  he  actually  had  the 
patent.  The  land  was  subject  to  taxation  as  his  property  {Car- 
roll V.  Safford,  44  U.  S.  441),  and  it  could  be  alienated  or 
devised  as  such:  SUlyman  v.  King,  36  Iowa,  207.  It  was  not 
necessary  for  him  to  invoke  the  aid  of  a  court  of  equity  to 
ascertain  or  establish  his  interest.  That  was  fixed  and  deter- 
mined by  the  law  under  which  he  made  the  purchase.  Nothing 
remained  for  him  to  do  but  to  await  the  final  issuance  of  a 
patent  in  due  course.  There  is  no  reason  why  land  held  under 
such  a  title  should  not  be  considered  real  property  within  the 
meaning  of  the  statute  and  subject  to  the  lien  of  a  judgment 
against  the  owner,  and  such  is  the  opinion  of  the  text  writers 
and  adjudged  cases :  1  Black,  Judgments,  §  422 ;  1  Freeman, 
Judgments,  §356;  Poffue  v.  Simon,  47.  Or.  6  (114  Am.  St. 
Rep.  903:  8  Am.  &  Eng.  Ann.  Cas.  474:  81  Pac.  566) ;  Ooodlet 
V.  Smiihson,  5  Port.  245  (30  Am.- Dec.  561). 

3.  The  judgment  in  favor  of  Andrews  and  against  Dysinger 
was  rendered  June  15,  1892,  but  was  not  entered  in  the  lien 
docket  until  June  14,  1902,  and  counsel  for  the  plaintiff  con- 
tends that  because  it  was  not  docketed  "immediately^*  after  its 
rendition,  the  right  to  docket  it  at  all  was  lost.  The  statute 
provides  that  "immediately  after  the  entry  of  judgment  in 
any  action,  the  clerk  shall  docket  the  same,"  etc.:  B.  &  C. 
Comp.  §  206.  But  this  is  a  direction  to  the  clerk  and  a  failure 
by  him  to  discharge  his  duty  in  the  premises  does  not  aflPect 
the  validity  of  the  judgment  or  deprive  the  judgment  creditor 
of  the  benefit  of  the  lien  created  thereby  when  it  is  properly 
docketed.  The  object  of  requiring  a  judgment  to  be  entered 
in  the  judgment  docket  is  to  notify  intending  purchasers  and 
incumbrancers  of  the  date  of  the  rendition  of  the  judgment  and 
the  amount  of  it.    The  judgment  becomes  a  lien  on  the  prop- 
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erty  of  the  judgment  debtor  from  the  date  of  its  docketing  and 
the  only  question  pertinent  to  the  present  inquiry  is  whether 
the  judgment  was  in  fact  properly  docketed  at  the  time  of 
plaintiff^s  purchase.  If  so^  the  object  of  the  statute  was  ac- 
complished and  he  cannot  complain  because  the  judgment  was 
not  docketed  at  an  earlier  date. 

4.  Complaint  is  made  because  in  the  clerk's  certificate  to 
the  transcript  of  the  judgment  docket  of  Lane  County  filed 
in  the  clerk's  ofiice  of  Coos  County,  it  is  stated  that  such  tran- 
script is  a  true  and  correct  copy  of  the  original  circuit  court 
^'judgment  lien  docket^';  while  such  record  is  denominated  in 
the  statute  "judgment  docket'':  B.  &  C.  Comp.  §584.  But 
from  the  entry  itself  it  appears  that  it  was  made  in  a  book 
in  which  the  judgments  and  decrees  of  the  circuit  court  were 
docketed  and  substantially  conforms  to  the  requirements  of 
Section  584,  contains  the  information  required  to  be  entered 
in  the  judgment  docket,  and  was,  therefore,  sufficient. 

There  are  some  technical  objections  to  the  validity  of  the 
lien,  but  they  are  without  merit.  The  entries  in  the  circuit 
court  judgment  docket  of  Coos  County,  when  explained  by  the 
certified  transcript  on  file  with  the  clerk,  show  that  the  judg- 
ment of  Andrews  against  Dysinger  was  rendered  in  the  circuit 
court  for  Lane  County,  was  entered  in  the  journal  of  that 
court,  and  was  docketed  in  the  circuit  court  docket  of  both 
Lane  and  Coos  counties  on  certain  dates.  Finding  no  error 
in  the  decree,  it  is  affirmed.  Affibmed. 


Argued  11  July,  decided  80  July.  1907. 
AI^DERMAN  V.  TILLAMOOK  COUNTY. 

91  Pac.  298. 

Injunction  to  Restrain  Vexatious  LmoATioN. 

1.  Admtnlstratrix.  at  the  time  a  proceeding  for  her  removal  was  instituted 
in  the  county  court  by  the  county,  claiming  to  be  a  creditor,  was  engaged  in 
litigation  over  a  claim  for  a  large  sum  of  money  asserted  by  the  county  against 
the  estate  of  which  she  was  administratrix,  and  was  making  an  honest  and 
apparently  successful  defense  thereto,  and  the  county  had  been  unable  to  es- 
tablish its  claim ;  and  it  was  for  the  purpose  of  preventing  administratrix 
from  making  such  defense  and  to  enable  the  county  to  succeed  that  it  insti- 
tuted a  proceeding  for  her  removal.    The  county  judge  had  been  very  active 
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In  the  county's  behalf,  and  It  was  under  his  direction  that  the  litigation  against 
the  estate  was  being  conducted.  Held,  that  administratrix  was  entitled  to 
enjoin  the  prosecution  of  the  proceeding  for  her  removal,  the  case  presented 
being  one  that  appealed  strongly  to  equity. 

BrrsoT  of  Iiyjukotioh  Rkstbainiivo  LiTioATioif  IN  Other  Ooubts. 

1  An  injunction  in  a  suit  to  enjoin  litigation  does  not  interfere  with  the 
Jurisdiction  of  the  court  in  which  such  litigation  is  pending,  but  operates  on 
the  parties,  preventing  them  from  taking  further  proceedings. 

INJUNOTION— Pbockkdinos  IN  Othkb  Ooubts^Adkquatb  Rbmbdy. 

8.  In  a  suit  by  an  administratrix  to  restrain  a  probate  judge  and  an  alleged 
creditor  of  an  estate  in  his  court  from  taking  further  steps  in  a  proceeding- 
before  said  judge  to  remove  plaintiff  on  the  ground  that  the  Judge  had  con- 
Bptred  with  the  alleged  creditor  and  agreed  to  make  such  removal  regardless 
of  the  facts  and  of  the  law.  the  right  of  plaintiff  to  contest  the  application 
snd  appeal  from  the  order  of  removal  is  not  such  an  adeauate  remedy  as  to 
bar  the  equitable  remedy  of  enjoining  vexatious  and  unjust  litigation. 

ABATBXBNT  and  RBVITAIi. 

4.  A  suit  to  restrain  a  probate  Judge  and  a  creditor  of  an  estate  that  was 
in  his  court  from  removing  the  administratrix  is  not  abated  by  the  expiration 
of  the  Judge's  term  of  office,  for  it  continues  as  to  the  creditor,  and  an  injunc- 
tSon  against  him  will  be  effective  to  stop  vexatious  proceedings. 

From  Tillamook:  William  Galloway^  Judge. 

Suit  by  Edith  A.  Alderman^  as  administratrix  of  the  estate 
of  H.  H.  Alderman,  deceased,  against  Tillamook  County  and 
others,  for  an  injunction,  resulting  in  a  decree  dismissing  the 
complaint  on  demurrer,  from  which  plaintiff  appealed. 

Beversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Ralph  Rolofson  Duniway, 

For  respondents  there  was  a  brief  oyer  the  name  of  Thayer 
£  Johnson,  with  an  oral  argument  by  Mr,  Sidney  Smith  John" 
son. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  suit  was  brought  by  the  plaintiff  against  Tillamook 
County,  W.  W.  Conder,  county  judge  thereof,  and  Handley  & 
ITiayer,  its  attorneys,  to  enjoin  and  restrain  the  prosecution 
of  a  proceeding  instituted  by  the  county  in  the  county  court 
of  such  county  for  the  removal  of  the  plaintiff  as  administra- 
trix of  her  husband^s  estate.  A  demurrer  to  th«  complaint  was 
fiustaijted  in  the  court  below,  and  the  sufficiency  of  the  com- 
plaint is  the  only  question  for  determination  on  this  appeal. 
60  Ob. 4 
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The  facts  alleged  in  the  complaint  are  that  H.  H.  Alder- 
man^ the  husband  of  plaintiff^  was  sheriff  and  ex  officio  tax 
collector  of  defendant  county  from  September  7,  1897,  until 
his  death,  January  24,  1904.  Soon  after  his  death  plaintiff 
was  duly  and  regularly  appointed  administratrix  of  his  estate, 
and  on  July  28,  1904,  the  defendant  coimty  presented  to  her, 
as  such  administratrix,  a  claim  against  the  estate  of  her  intes- 
tate for  $8,127.17  for  money  alleged  to  have  been  received  by 
him  as  tax  collector  and  not  paid  over  to  the  county  or  other- 
wise accounted  for.  Thk  claim  was  examined  and  disallowed 
by  the  plaintiff  on  August  1,  1904.  On  September  7th  of  that 
year  the  county,  acting  through  the  defendant  Conder,  as  county 
judge,  entered  into  a  written  contract  with  Handley  &  Thayer, 
by  the  terms  of  which  they  agreed^  for  a  certain  per  cent  of  the 
amount  recovered,  to  immediately  commence  and  prosecute  to 
final  decision  any  and  all  necessary  and  practicable  legal  process 
to  enforce  the  claim  of  the  county  against  the  intestate's  estate 
for  moneys  collected  by  him  and  not  accounted  for,  no  suit  or 
action,  however,  to  be  commenced  without  the  approval  of  the 
county  judge.  About  the  time  of  the  making  of  this  contract 
the  claim  of  the  county,  which  had  been  presented  to  and  dis- 
allowed by  tlie  plaintiff  as  administratrix,  was,  in  pursuance 
of  Section  1161,  B.  &  C.  Comp.,  presented  to  the  county  court, 
presided  over  by  the  defendant  Conder,  for  allowance,  and  the 
same  was,  on  October  6th,  duly  allowed  by  him.  The  plaintiff 
appealed  from  this  order,  and  pending  the  determination  thereof 
the  defendant  county,  through  its  attorneys,  and  by  the  sanc- 
tion of  Conder,  commenced  a  suit  in  equity  against  plaintiff 
to  subject  certain  real  property,  the  title  to  which  was  in  her 
name,  to  the  payment  of  its  claim^  on  the  ground  that  such 
property  had  been  conveyed  to  her  by  her  husband  for  the  pur- 
pose of  defrauding  creditors.  The  complaint  was  verified  by 
Conder,  and  alleged  that  the  county  was  a  creditor  of  the  estate 
by  virtue  of  the  order  of  the  county  court  allowing  its  claim. 
Before  this  suit  came  on  for  hearing  the  appeal  of  the  plaintiff 
from  the  order  of  the  county  court  allowing  the  claim   was 
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heard  and  decided  in  her  favor^  and  no  appeal  has  been  taken 
from  such  decision^  and  it  has  become  final.  The  plaintiff 
thereupon  pleaded  such  judgment  in  abatement  of  the  suit 
referred  to.  This  plea  was  sustained  and  the  suit  dismissed^ 
on  the  ground  that  the  county  had  not  reduced  its  claim  against 
the  estate  to  judgment,  and  therefore  could  not  maintain  a 
creditor's  bill  to  subject  property  held  by  her  to  its  payment. 
On  October  25,  1905,  while  this  suit  was  pending  and  unde- 
termined, the  defendant  county,  through  its  attorneys  and  by 
the  direction  of  Conder,  as  county  judge,  commenced  four  sep- 
arate suits  in  equity  against  plaintiff  and  certain  persons  alleged 
to  have  been  bondsmen  of  her  husband,  to  restore  lost  bonds 
and  for  an  accounting,  and  also  an  action  at  law  against  plain- 
tiff as  administratrix  of  her  husband's  estate,  to  establish  its 
claim  against  such  estate.  The  complaint,  in  all  these  suits 
and  in  the  action,  was  verified  by  Conder  as  county  judge,  and 
the  litigation  was  prosecuted  with  his  approval  and  sanction. 
The  plaintiff  appeared  in  each  of  these  suits  and  in  the  action, 
and  was  making  apparently  successful  defenses  thereto,  when 
defendant  county,  acting  through  its  attorneys,  filed  a  petition 
in  the  county  court,  of  which  the  defendant  Conder  was  judge, 
alleging  that  it  was  a  creditor  of  the  estate  of  plaintiff's  dece- 
dent, and  that  she  had  been  unfaithful  in  her  trust  as  admin- 
istratrix, because  she  had  failed  and  neglected  to  include  in 
the  inventory  thereof  certain  real  property,  the  title  to  which 
was  in  her  name,  but  which,  it  was  alleged,  had  been  conveyed 
to  her  by  her  husband  in  fraud  of  creditors,  and  praying  that 
she  be  cited  to  appear  and  show  cause  why  she  should  not  b^ 
removed  as  administratrix.  The  plaintiff  thereupon  com- 
menced this  suit  to  enjoin  further  prosecution  of  such  proceed- 
ing, alleging  that  it  was  instituted  in  pursuance  of  a  conspiracy 
entered  into  by  Conder,  as  county  judge,  and  the  attorneys  of. 
the  county,  to  deprive  the  estate  of  her  husband  of  any  defense 
in  the  several  suits  and  action  pending  against  such  estate  by 
removmg  her  as  administratrix  and  appointing  some  one 
friendly  to  the  county's  interest.     It  is  alleged  that  it  was 
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agreed^  as  a  part  of  the  conspiracy,  that  the  attorneys  should^ 
in  the  name  of  the  county,  file  false  charges  of  misconduct 
against  plaintiff,  as  administratrix,  in  the  county  court,  over 
which  defendant  Conder  presided,  and  that  Conder,  acting  as 
judge  of  such  court,  should  make  an  order  removing  her,  with- 
out regard  to  any  defense  she  might  make,  and  that  he  would 
appoint  another  as  administratrix  of  such  estate,  who  would 
confess  judgment  in  favor  of  the  county  in  the  several  suits 
and  action  then  pending,  and  thereby  deprive  the  estate  of  any 
defense  thereto;  that  Conder  had  been  active  in  prosecuting 
the  county^s  claim  against  the  estate,  and  had  agreed  to  decide 
all  questions  brought  before  him  in  favor  of  the  county,  and 
to  remove  the  plaintiff  as  administratrix  whenever  he  got  an 
opportunity  to  do  so;  that,  if  she  is  removed  by  the  county 
court,  her  right  to  act  as  administratrix  will  be  suspended, 
pending  an  appeal  from  such  order,  and  before  the  same  could 
be  heard  or  determined  the  estate  and  the  bondsmen  of  her 
husband  will  forever  be  deprived  of  the  right  to  make  any 
defense  to  such  suits  and  action;  that  the  claim  of  the  county 
is  wrongful  and  illegal,  and  without  merit,  and,  if  permitted, 
the  plaintiff  can  make  a  successful  defense  thereto. 

1.  That  at  court  of  equity  has  jurisdiction  to  enjoin  pend- 
ing Or  threatened  proceedings  in  another  court  to  prevent  op- 
pressive and  vexatious  litigation,  and  especially  when  such 
litigation  is  not  brought  in  good  faith,  but  is  instituted  for  an 
illegal  and  wrongful  purpose,  is  undisputed:  22  Cyc.  790,  793; 
2  Story,  Equity,  §  901 ;  Norfolk  &  N.  B.  H.  Co.  v.  Arnold,  143 
N.  Y.  265  (38  N.  E.  271).  The  courts  are  not  agreed  as  to 
what  constitutes  such  litigation,  and,  as  said  by  Mr.  Justice 
Gray,  "every  case  must  necessarily  be  governed  in  its  disposi- 
tion by  its  facts  and  circumstances,  and  the  discretion  of  the 
court  must  be  influenced  in  its  exercise  by  a  consideration  of 
the  relative  injury  and  convenience  which  may  result  from 
granting  or  refusing  equitable  relief  by  way  of  injunction": 
Homeisler  v.  Farster,  154  N.  Y.  229,  238  (48  N.  E.  534,  535: 
39  L.  R.  A.  240).     It  is  unnecessary  at  this  time  for  us  to  at- 
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tempt  to  lay  down  any  general  rule  on  the  subject  or  review 
the  authorities.  From  the  allegations  of  the  complaint,  which 
for  the  purposes  of  this  appeal  are  admitted  by  the  demurrer, 
and  must  be  taken  as  true,  a  case  appealing  more  strongly  to 
a  court  of  equity  for  relief  could  rarely  be  found.  The  plain- 
tiff and  defendant,  at  the  time  the  proceedings  for  her  removal  ^ 
were  instituted  in  the  county  court,  were  engaged  in  litigation 
over  a  claim  for  a  large  amount  of  money  asserted  by  the  county 
against  the  estate  of  which  plaintiff  is  administratrix.  The 
county  had  brought  sundry  actions,  suits  and  proceedings  to 
establish  its  claim.  The  plaintiff  was  making  an  honest  and 
apparently  successful  defense  thereto,  and  the  county  had  been 
unable  to  establish  its  claim.  To  prevent  the  plaintiff  from 
making  such  defense,  and  to  enable  the  county  to  succeed  in 
the  litigation,  it  instituted  a  proceeding  for  her  removal  in  the 
court  presided  over  by  the  person  who  had  been  most  active  on 
its  behalf  and  under  whose  direction  the  litigation  was  being 
conducted.  To  give  it  an  apparent  standing  to  maintain  such 
proceeding,  it  alleges  that  it  was  a  creditor  of  the  estate,  al- 
though it  had  not  established  its  claim  to  that  relationship  ana 
was  not  entitled  to  the  rights  of  a  creditor.  It  seems  manifest, 
therefore,  that  the  proceeding  could  not  have  been  instituted 
in  good  faith,  but  for  the  purpose  of  vexing,  annoying  and 
harassing  plaintiff,  and  to  illegally  and  wrongfully  deprive  the 
estate  of  which  she  is  administratrix  of  the  right  to  defend 
against  the  action  and  suits  brought  by  the  county  on  an 
alleged  wrongful  claim.  Under  these  circumstances  we  are  of 
the  opinion  that  a  court  of  equity  should  not  hesitate  to  inter- 
fere by  injunction  to  protect  the  rights  of  the  plaintiff.  If  the 
county  has  a  valid  claim  against  the  estate,  the  courts  are  open 
to  it;  but  it  should  establish  such  claim  in  a  regular  and 
orderly  manner,  and  not  be  permitted  to  resort  to  proceedings 
of  the  kind  here  instituted  for  the  purpose  of  taking  an  undue 
advantage  of  its  opponent. 

2.  It  is  argued  that  the  county  court  has  exclusive  jurisdic- 
tion in  the  first  instance  over  proceedings  in  the  administra- 
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tion  of  estates  and  the  appointment  and  removal  of  executors 
and  administrators^  and  that  this  is  an  attempt  to  interfere 
with  such  jurisdiction  by  injunction.  But  this  is  in  no  sense 
a  proceeding  to  interfere  with  the  jurisdiction  of  the  county 
court.  It  is  not  and  could  not  be  made  a  party  to  the  suit. 
Any  process  which  will  issue  will  not  be  addressed  to  the  court 
and  will  not  interfere  with  it  in  any  way.  A  decree,  if  ren- 
dered, will  operate  only  on  the  parties,  by  restraining  them 
from  proceeding  further  with  the  litigation  in  such  court,  and 
this  is  a  jurisdiction  clearly  vested  in  a  court  of  equity  upon 
a  proper  case  being  made:  Keyser  v.  Rice,  47  Md.  203  (28  Am. 
Rep.  448) ;  Claflin  y.  Hamlin,  62  How.  Prac.  284.  In  Dehon 
V.  Foster,  4  Allen  (Mass.),  545,  Mr.  Chief  Justice  Bioelow 
says :  "The  authority  of  this  court  as  a  court  of  chancery,  upon 
a  proper  case  being  made,  to  restrain  persons  within  its  juris- 
diction from  prosecuting  suits  either  in  the  courts  of  this  state 
or  of  other  states  or  foreign  countries,  is  clear  and  indisput- 
able. In  the  exercise  of  this  power  courts  of  equity  proceed, 
not  upon  any  claim  of  right  to  interfere  with  or  control  the 
course  of  proceeding  in  other  tribunals,  or  to  prevent  them 
from  adjudicating  on  the  rights  of  parties  when  drawn  in  con- 
troversy and  duly  presented  for  their  determination;  but  the 
jurisdiction  is  founded  on  the  clear  authority  vested  in  courts 
of  equity  over  persons  within  the  limits  of  their  jurisdiction 
and  amenable  to  process,  to  restrain  them  from  doinfi^  acts 
which  will  work  wrong  and  injury  to  others,  and  are  therefore 
contrary  to  equity  and  good  conscience.  As  the  decree  of  the 
court  in  such  cases  is  pointed  solely  at  the  party,  and  does  not 
extend  to  the  tribunal  where  the  suit  or  proceeding  is  pending, 
it  is  wholly  immaterial  that  the  party  is  prosecuting  his  action 
in  the  courts  of  a  foreign  state  or  country." 

3.  Again,  it  is  said  that  the  remedy  of  the  plaintiff  is  to 
appear  in  the  county  court  and  contest  the  proceeding  there, 
and,  if  the  decree  is  against  her,  to  appeal.  But  under  the 
averments  of  the  complaint  such  a  remedy  woul<i  be  a  mere 
mockery  of  justice.    The  case  against  her  had  been  prejudged, 
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*fld  the  decree  to  be  entered  agreed  upon  before  the  proceed- 

^^g  was  instituted,  and  any  attempt  to  make  a  defense  thereto 

^y  plaintiff  would  be  futile  and  unavailing.     It  is  true  she 

could   appeal'  from  any  decree  rendered  against  her,  but  the 

appeal   would  not  stay  the  order  removing  her  as  administra- 

^^^^ ;    but  the  duties-  of  that  position  would  devolve  upon  the 

PeiBon  appointed  in  her  place :  Knight  v.  Hamaher,  33  Or.  154 

i^'^    I^ac.  277,  659),    And  thus  the  object  and  purpose  of  the 

conspiracy  in  pursuance  of  which  the  proceeding  was  instituted 

i^oixld    be  accomplished  before  the  appei^  could  be  heard  and 

^-  It  is  also  suggested  that  Conder's  term  as  county  judge 
has  ex:pired;  but  this  is  no  reason  why  the  action  should  abate. 
Until  the  county  has  established  its  claim  against  the  estate 
m  sozxie  manner  provided  by  law,  it  ought  not  to  be  permitted 
to  v^:x:  and  annoy  plaintiff  with  needless  and  unnecessary  pro- 
^^^ixi^s  for  her  removal. 

^^  Kre  of  the  opinion,  therefore,  that  the  decree  of  the  court 
^^^^  should  be  reversed,  the  demurrer  to  the  complaint  over- 
\^  ^a^    and  a  decree  entered  in  favor  of  plaintiff. 


Argued  2B  Marcvli,  decided  14  May.  1907. 
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APPEAI/— PRB8UMPTION  OF  VBBITT  OF  RKCORD.* 

1*  The  record  on  appeal  must  be  regarded  as  giving  a  true  Ktatcment  of  the 
^^urrencea  In  the  case,  and  ex  parte  certificates  or  affidavits  cannot  be  con- 
BWered  against  the  transcript. 

ADKwisTBATORfl— Final  Account— Rights  of  Objectors. 

^  Where  persons  claiming  to  be  heirs  file  ob>ections  to  an  administrator's 
"*»al  account,  they  are  entitled  to  have  them  disposed  of  in  a  proper  and 
orderly  ^ay,  and  not  summarily  dismissed  on  the  unsupported  assumption 
*J>at  they  are  not  heirs. 

RSOOED  OF  ANOTHBB  0A8B  AS  KVIDBNCB— JUDICIAL  NOTTCB. 

!•  Courts  do  not  take  judicial  notice  of  the  records  of  other  cases  l)efore 
them,  therefore  the  papers  In  other  proceedings  must  be  offered  in  evidence  to 
**  available  In  a  given  case. 

•ISOTB.— See  also  BUxle  v.  MeCaJfrey,  5»  Or.  67,  and  StcUe  v.  Walton,  m  Or,  — 

Reporter. 
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Where  objections  have  been  filed  to  an  administrator's  final  account,  the 
record  In  a  previous  guardianship  proceeding  in  the  same  court  cannot  be 
considered  in  determining  whether  the  objectors  are  helrd,  unless  it  is  received 
in  evidence  after  being  properly  offered. 

From  Marion:  William  Galloway,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

On  March  26,  1904,  Theodore  M.  Barr  was  appointed  admin- 
istrator of  the  estate  of  Henry  OUschlager,  deceased,  by  the 
county  court  of  Marion  County  on  the  petition  of  Mary  OU- 
schlager, who  alleged  that  she  was  the  widow  and  only  heir  at 
law.  On  December  9,  1904,  Barr  filed  his  final  account  as  such 
administrator,  showing  on  hand  for  distribution  about  $18,000, 
and  praying  for  an  order  approving  his  account,  and  directing 
the  distribution  of  the  property  to  Mrs.  OUschlager.  An  order 
was  made  fixing  January  14,  1905,  as  the  time  for  hearing 
objections  to  such  account  and  requiring  that  notice  thereof  be 
given,  as  provided  by  law.  On  January  13,  1905,  J.  M.  Wid- 
mer  and  others,  who  allege  that  they  are  heirs  at  law  of  OU- 
schlager and  entitled  as  such  to  one-half  of  his  estate,  filed 
objections  to  the  allowance  of  certain  items  in  the  final  account 
and  to  the  proposed  order  of  distribution.  On  January  24th 
the  administrator  moved  for  an  order  striking  from  the  files 
the  objections  of  the  Widmers  for  the  reason  that  they  are  not 
heirs  at  law  of  the  deceased  or  entitled  to  any  part  of  his 
estate,  and  that  Mrs.  OUschlager  is  the  sole  heir  and  only  per- 
son entitled  to  such  estate.  No  further  proceedings  were  had 
until  March  8th,  when  the  matter  came  on  to  be  heard  on  the 
final  account,  the  objections  filed  thereto  by  the  Widmers  and 
their  application  to  file  amended  objections,  in  which  other 
parties  claiming  to  be  heirs  joined;  whereupon  the  Widmers 
moved  for  a  continuance  to  obtain  testimony  in  support  of 
their  claim,  but  the  court  found  "from  the  records  and  files  in 
this  case"  that  they  were  not  the  heirs  at  law  of  the  deceased 
and  had  no  interest  in  the  estate,  that  Mrs.  OUschlager  was  the 
sole  heir  and  only  person  interested  therein,  and  thereupon 
overruled  their  motion  for  leave  to  file  amended  objections  and 
for  a  continuance,   approved   the  final  account   as   filed,   and 
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directed  a  diBtribution  of  the  estate  to  Mrs.  OUschlager.    From 
the  decree  the  Widmers  appealed  to  the  circuit  court. 

The  transcript  on  such  appeal  contains  no  testimony,  and  in 
the  certificate  of  the  clerk  thereto  it  is  stated  that  "no  testi- 
mony, deposition,  or  other  papers  are  on  file  in  my  oflBce  in 
said  cause  or  containing  any  evidence  to  my  knowledge  heard 
or  offered  upon  the  hearing  of  the  final  account  and  the  objec- 
tion thereto  in  the  matter  of  the  estate  of  Henry  OUschlager, 
deceased/^  The  cause  was  argued  and  submitted  in  the  circuit 
court  on  May  9,  1905,  on  the  transcript  as  certified  to  by  the 
county  clerk.  While  the  cause  was  under  advisement  and  pend- 
ing a  decision,  the  county  judge,  without  permission  of  the 
court  and  without  notice  or  knowledge  to  any  of  the  parties  in 
litigation,  so  far  as  this  record  discloses,  filed  with  the  county 
clerk  a  certificate  signed  by  himself,  stating  that  when  the 
matter  of  the  final  account  in  the  OUschlager  estate  came  on 
for  hearing  the  administrator  objected  to  the  appearance  of 
the  objectors  on  the  ground  that  they  were  not  heirs  at  law 
of  the  deceased  or  otherwise  interested  in  the  estate,  and  the 
objectors  offered  no  evidence  in  support  of  their  claim,  while 
the  administrator  offered  in  evidence  and  the  court  considered 
the  records  and  files  in  this  proceeding  and  in  a  former  pro- 
ceeding in  the  county  court  in  the  matter  of  the  guardianship 
of  the  deceased,  to  which  the  objectors  were  parties  and  in 
which  it  was  decided  that  they  were  not  the  heirs  of  OU- 
schlager, but  that  Mrs.  OUschlager  was  such  heir,  and  that  at 
the  time  of  such  decision  the  court  had  before  it  competent 
evidence  satisfactory  to  it  that  Mrs.  OUschlager  was  the  sole 
and  only,  heir  of  the  deceased.  On  the  next  day  the  circuit 
court  dismissed  the  appeal  and  entered  judgment  against  the 
appeUants  for  costs  and  disbursements  on  the  ground  that  the 
county  court  decided  from  evidence  before  it  that  the  objectors 
were  not  heirs  at  law  of  the  deceased,  and,  since  such  evidence 
did  not  accompany  the  transcript,  the  findings  of  the  court 
could  not  be  reviewed  on  appeal.  From  this  decree  the  object- 
ors appeal  to  this  court.  Bbvebsed. 
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For  appellants  there  was  a  brief  with  oral  arguments  by  Mr. 
Martin  Luther  Pipes  and  Mr.  Carey  Fuller  Martin. 

For  respondent  there  was  a  brief  with  oral  arguments  by  Mr, 
Peter  H.  D'Arcy  and  Mr.  Oeorge  Greenwood  Bingham. 

Opinion  by  Mb.  Chief  Justice  Bean. 

1.  The  decree  appealed  from  must  be  reversed.  The  copy  of 
the  entry  of  the  county  court  disposing  of  the  objections  filed 
to  the  final  account  of  the  administrator^  as  contained  in  the 
transcript,  shows  that  the  decision  was  made  ^^from  the  records 
and  files  in  this  case,"  and  the  certificate  of  the  clerk  to  such 
transcript  states  affirmatively  that  no  testimony,  deposition 
or  other  papers  were  on  file  in  his  office  containing  any  evi- 
dence heard  or  offered  on  such  hearing.  It  thus  clearly  appears 
from  such  transcript  that  the  case  was  decided  by  the  county 
court  without  the  taking  of  testimony,  and  this  record  cannot 
be  contradicted  or  enlarged  by  an  ex  parte  certificate  of  the 
county  judge  filed  in  the  circuit  court  after  the  cause  had  been 
argued  and  submitted:  Lew  v.  Lucas,  37  Or.  208  (61  Pac. 
344) ;  State  v.  McCaffrey,  26  Or.  570  (38  Pac.  932).  If  the 
records  of  the  county  court  did  not  truly  state  the  facts  there 
was  an  appropriate  and  proper  method  of  correcting  it,  but  it 
could  not  be  done  in  the  manner  attempted. 

2.  The  statute  gives  an  heir  the  right  to  object  to  the  final 
account  of  the  administrator  (B.  &  C.  Comp.  §  1203),  and 
requires  the  court  to  hear  any  such  objections  and  to  allow  or 
disallow  the  final  account  in  whole  or  in  part,  as  may  be  just 
and  right:  B.  &  C.  Comp.  §  1204.  When,  therefore,  the  Wid- 
mers,  averring  that  they  were  heirs,  filed  objections  to  the  final 
account,  they  were  entitled  to  have  such  objections  disposed  of 
in  an  orderly  and  legal  manner  and  not  summarily  dismissed 
on  motion  of  the  administrator  on  the  mere  assumption  with- 
out proof  that  they  were  not  in  fact  heirs  of  the  deceased.  The 
issue  tendered  by  them  was  one  of  fact  and  should  have  been 
so  considered  and  determined  upon  evidence  regularly  offered 
and  submitted. 
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3.  It  was  suggested  that  the  conclusion  of  the  county  court 
was  based  upon  the  records  and  files  in  a  previous  guardian- 
ship proceeding  in  the  same  court  to  which  the  Widmers  were 
parties.  But  the  record  in  the  guardianship  proceedings  if 
there  is  such  a  record,  could  not  have  properly  been  considered 
until  offered  and  admitted  in  evidence,  thus  giving  the  object- 
ors an  opportunity  to  make  and  save  any  question  they  might 
deem  advisable  as  to  its  competency.  The  record  of  each  par- 
ticular case  must  be  complete  within  itself  and  exhibit  the 
ground  upon  which  the  final  decision  is  based  {Simon  v.  Dw' 
ham,  10  Or.  52),  and  courts  will  not  take  judicial  notice  of 
former  proceedings  before  them  or  the  contents  of  their  own 
record  in  other  cases:  17  Am.  &  Eng.  Enc.  Law  (2  ed.),  926. 
A  judgment  or  decree  must  be  based  upon  the  record  and  evi- 
dence in  the  case  and  not  upon  some  other  record  not  in  evi- 
dence nor  upon  knowledge  acquired  by  the  judge  in  some  other 
proceeding. 

For  these  reasons  the  decree  of  the  court  below  must  be 
reversed  and  the  cause  remanded  to  that  court  with  directions 
to  return  it  to  the  county  court  for  such  further  proceedings 
as  may  be  proper  not  inconsistent  with  this  opinion. 

Bbversed. 


Argaed  9  July,  decided  0  Auffust.  1QI17. 
COLUMBIA  LAND  CO.  v.  VAN  DUSEN  INVEST.  CO. 

11  L.  R.  A.  (N.  8.)  287;  91  Pac.  4<». 

SlUBNOS  AS  AN  BSTOPPBIi— WAUT  OP  RXSULTINO  INJUBT. 

1.  The  mere  silence  of  a  party  as  to  the  location  of  the  boundary  of  his 
property,  or  his  refusal  to  state  whether  or  not  he  has  had  a  map  made  show- 
ing certain  lines  as  dividing  his  property  from  that  of  his  neighbor,  does  not 
create  an  estoppel  against  his  proving  the  true  location  of  such  line. 

Navioabub  Watbbs— Division  of  Adjoining  Fbontaoe.* 

i.  A  proper  division  of  water  frontage  along  a  navigable  stream  requires 
that  each  owner  shall  have  a  proportionate  share,  and  the  various  rules 
adopted  by  different  courts  have  that  purpose. 

Where  the  shore  line  is  substantially  straight  and  a  government  pier  line 
has  been  established  In  a  wide  river  subject  to  high  tides  and  having  a  deep 
channel  for  ocean  vessels,  it  will  be  equitable  to  divide  adjoining  frontages  by 
the  line  from  a  common  line  at  the  shore  perpendicular  to  such  pier  line. 

OOflTS  IN  BauiTT. 

8.  In  equity  the  costs  and  disbursements  may  be  apportioned  between  the 
parties  as  the  particular  circumstances  may  render  appropriate. 
I 

*Notb.— See  extensive  note  In  21  L.  R.  A.  706,  The  Division  of  Water  Front. 
Allnvlan  and  Flats  Between  Adjoining  Riparian  Owners.  Rbpobter. 
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From  Clatsop:  Thomas  A.  McBbide,  Judge. 

Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  by  the  Columbia  Land  &  Investment  Co.  against 
the  Van  Dusen  Investment  Co.  to  establish  the  line  dividing 
the  water  frontage  between  two  shore  owners.  There  was  a 
decree  for  plaintiff,  and  defendant  appeals.  The  upland  bor- 
dering on  the  south  shore  of  the  Columbia  River,  owned  by 
both  plaintiff  and  defendant,  is  part  of  the  Henry  Marlin 
donation  land  claim.  The  plaintiff  and  defendant  own  in  com- 
mon the  tidelandfl  and  water  frontage  (except  that  they  have 
sold  and  conveyed  portions  thereof)  in  front  of  the  shore  line, 
beginning  at  a  point  in  the  meander  line  of  the  river  where  it  is 
intersected  by  the  division  line  between  the  Town  of  First 
Addition  to  Van  Dusen's  Astoria  and  the  Town  of  Alderbrook ; 
thence  along  said  meander  line  to  its  intersection  with  the 
section  line  between  sections  2  and  3,  township  8  N.,  range 
9  W.,  W.  M. ;  thence  northeasterly  along  said  meander  line  to  a 
point  therein  736.2  feet  distant  on  a  straight  line  from  said 
intersection.  Plaintiff  owns  the  tide  land  and  water  frontage 
in  front  of  the  shore  line  from  that  point  easterly,  and  the  line 
in  dispute  is  the  line  which  will  divide  the  water  front  from 
this  point  of  shore  division.  Plaintiff  and  defendant  have  here- 
tofore jointly  conveyed  to  Hume  and  others  from  such  com- 
mon holding  all  of  such  water  frontage  lying  west  of  the  fol- 
lowing line,  viz.:  Beginning  at  a  point  345.1  feet  north  40 
deg.  45  min.  east  from  a  point  on  the  section  line  between  sec- 
tions 2  and  3,  50  feet  north  of  the  corner  common  to  sections 
2,  3,  10,  and  11,  and  running  thence  north  10  deg.  12  min. 
\iest  to  the  pier  head  line.  Defendant  claims  that  the  dividing 
line  should  extend  due  north  from  the  shore  point  of  division; 
plaintiff  claiming  that  it  should  be  a  line  from  the  shore  point 
of  division  at  right  angles  to  the  pier  head  line. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Fulton 
Bros.,  with  an  oral  argument  by  Mr.  George  Clyde  Fulton, 
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For  respondent  there  was  a  brief  with  an  oral  argument  by 
Mr.  John  Frank  Hamilton. 

Opinion  by  Me.  Justice  Eakin. 

Attention  is  called  to  what  appears  to  be  an  error  made  by 
the  party  who  drew  the  findings  and  decree  for  the  trial  court. 
We  find  no  data  from  which  the  lower  court  determined  the 
angles  of  the  shore  line  of  plaintiff  .and  defendant,  and  it  is 
incorrectly  expressed,  viz.,  plaintiff's  shore  line  base  as  58  deg. 
north  of  east  undoubtedly  was  intended  as  north  68  deg.  east, 
the  perpendicular  to  which  is  north  32  deg.  west ;  and  the  same 
as  to  the  defendant's  shore  line  base,  found  as  48  deg.  north  of 
east,  the  perpendicular  to  which  is  north  42  deg.  west,  and  the 
court's  conclusion  therefrom  that  the  division  line  between 
plaintiff  and  defendant  is  53  deg.  west  of  north  undoubtedly 
is  a  mistake,  and  was  intended  as  north  37  deg.  west,  which 
bisects  the  angle  between  the  said  two  perpendiculars.  By  this 
correction  the  finding  of  the  court  is  intelligible.  Otherwise 
the  court  gives  to  the  plaintiff  an  angle  of  26  deg.  12  min. 
greater  than  it  asks. 

1.  It  is  not  necessary  to  pass  upon  the  question  whether  or 
not  the  defendant  acquired,  by  adverse  possession,  title  to  any 
of  the  water  front  wept  of  the  east  line  of  the  property  con- 
veyed to  Hume,  as  none  of  it  is  in  dispute  here,  and  can  have 
no  bearing  upon  plaintiff's  right  east  of  such  line.  Plaintiff's 
silence  as  to  its  claim  that  the  division  line  between  plaintiff 
and  defendant  should  deviate  from  a  due  north  course,  or 
whether  or  not  it  used  or  had  a  map  made,  showing  recogni- 
tion of  a  due  north  line  of  division,  does  not  preclude  plaintiff 
now  from  proving  the  true  line,  as  there  has  been  no  conduct 
amounting  to  estoppel.  Defendant's  claim  that  the  various 
city  plats  of  Astoria  recognize  the  division  of  the  water  front 
upon  north  and  south  lines  is  without  force.  Each  shore 
owner,  in  platting  his  land  into  lots  and  blocks,  has  platted 
the  same  approximately  perpendicular  with  the  shore,  and  in 
all  but  one  case  this  results  in  extending  such  division  lines 
due  north  into  the  water  front.     Although  the  general  course 
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of  the  shore  line  is  south  of  west,  yet  it  is  not  regular,  and,  as 
to  any  one  plat,  the  exterior  lines  thereof  are  practically  per- 
pendicular to  the  shore,  and  no  conflicts  between  them  have 
resulted.  The  general  shore  line  of  Alderbrook  is  east  and 
west.  As  to  Adair^s  plat,  several  blocks  at  the  exterior  lines 
are  perpendicular  to  the  shore  line.  The  same  is  true  of 
McClure's  plat,  and  Shively's  Astoria  is  laid  out  parallel  with 
the  shore,  though  not  north  and  south,  and  the  water  front  ir 
divided  at  the  same  angle,  while  the  shore  line  of  the  Henry 
Marlin  claim  extends  more  abruptly  to  the  northeast. 

2.  A  proper  division  in  all  cases  is  that  each  shore  owner 
shall  have  a  proportionate  share  of  the  deep-water  frontage, 
and  the  rules  adopted  by  the  courts  in  relation  thereto  are  with 
that  end  in  view:  4  Am.  &  Eng.  Enc.  Law  (2  ed.),  828;  Deer^ 
field  V.  Pliny  Arms,  17  Pick  41  (28  Am.  Dec.  276) ;  Blodgett 
Lum.  Co.  V.  Peters,  87  Mich.  498  (49  N.  W.  917 :  24  Am.  St. 
Rep.  175)  ;  Williams  v.  Lane,  87  Wis.  152  (58  N.  W.  77).  The 
difference  in  such  rules,  as  announced  by  different  courts,  is 
evidently  due  to  the  varying  conditions  in  each  case  more  than 
to  the  diversity  of  opinion  as  to  equitable  methods.  The  rule 
applicable  to  property  situated  in  a  cove^  as  adopted  in  Rtist 
V.  Boston  Miil  Corp.  6  Pick.  158,  followed  in  several  states,  and 
relied  upon  by  defendant  here,  is  fair  and  equitable  in  cases 
where  it  can  be  applied,  but  will  not  apply  here  for  the  reason 
that  this  shore  cannot  properly  be  considered  a  cove.  The 
headlands  are  probably  four  miles  apart,  and,  being  projections 
at  the  extremes  of  a  long  and  irregular  shore  line,  make  such 
a  basis  of  division  impracticable:  Thornton  v.  Chrant,  10  R.  I. 
477  (14  Am.  Rep.  701).  Neither  is  it  practicable  to  take  the 
current  of  the  stream  as  the  basis  from  which  to  determine  the 
division  line.  The  township  along  the  front  of  which  Astoria 
is  situated  is  a  peninsula,  extending  into  the  river,  having 
sheltered  bodies  of  water  on  either  side  called  bays.  In  front 
of  the  peninsula  the  river  is  very  wide,  probably  three  or  four 
miles,  the  tide  rising  nine  or  more  feet,  and  therefore  we  con- 
sider that  the  line  of  deep  water  frontage  should  be  the  basis 
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of  apportionmenty  being  the  ba^s  adopted  for  division  of 
water  frontage  in  lakes  and  tide  water.  This  will  not  conflict 
with  Mimtffomery  r.  Shaver,  40  Or.  244  (66  Pac.  923),  as 
the  situation  is  entirely  different;  but,  taking  the  line  of  deep 
water  as  the  basis  of  division  instead  of  the  thread  of  the  stream, 
the  result  will  be  the  same.  In  Abam  v.  Smith,  12  B.  I.  370, 
372,  it  is  said:  "The  problem  here  is  to  defin^  water  fronts 
in  regard  to  a  harbor  line,  not  to  divide  fiats  or  alluvion.  The 
establishment  of  a  harbor  line,  we  have  held,  amounts  to  an 
implied  permission  to  the  riparian  proprietors  within  it  to 
fill  out  to  it.  The  question  is :  How  fill  out  to  it  ?  We  answer, 
fill  straight  out  to  it.  The  owners  of  the  upland  are  impliedly 
permitted  to  carry  the  upland  forward  to  the  harbor  Ii::ie  so 
that  each  owner  will  occupy  the  part  which  is  abreast  his  own 
land.  There  may  be  exceptional  cases  where  the  shore  or  the 
harbor  line  is  so  peculiar  that  permission  to  fill  straight  out 
cannot  be  applied.  Perhaps  it  cannot  be  implied  at  the  elbow 
which  we  have  mentioned  in  the  shore,  where  the  harbor  line 
diverges  from  a  direct  course.  If  there  are  several  estates 
there,  it  cannot.  The  mode  of  filling  in  that  case  must  be 
varied.  But  the  variation  ought  to  be  limited  by  the  necessity 
for  it.  *  *  It  follows  that  the  dividing  line  between  the  water 
fronts  here,  in  case  the  parties  have  not  established  one  for 
themselves,  is  a  line  drawn  from  the  shore  end  of  the  dividing 
line  of  the  upland  to  the  harbor  line  so  as  to  intersect  it  at 
right  angles.  This  rule  is  analogous  to  the  rule  laid  down  in 
Gray  v.  Deluce,  5  Cush.  9.^'  See,  also,  Williams  v.  La/ae,  87 
Wis.  152  (68  N.  W.  77). 

In  the  present  case  the  government  of  the  United  States  has 
established  a  pier  head  line  at  deep  water  adjacent  to  this  prop- 
erty, and  we  believe  a  proper  and  equitable  division  of  such 
deep  water  frontage  will  be  to  draw  a  line  from  such  pier  head 
line  at  right  angles  thereto  to  meet  the  division  line  between 
plaintiff  and  defendant  at  the  shore.  This  is  the  rule  adopted 
in  12  B.  I.  370,  above  quoted.  The  government  pier  head  line 
established  in  1890  appears  to  have  an  angle  in  front  of  plain- 
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tiff's  property  at  its  intersection  with  the  section  line  between 
sections  2  and  3  extended,  and  might  thus  work  an  inequality 
of  division^  as  suggested  in  Abom  v.  Smith,  12  R.  I.  370,  372; 
and  in  such  a  case  a  general  course  of  the  pier  head  line  should 
be  taken:  4  Am.  &  Eng.  Enc.  Law  (2  ed.),  828.  However, 
the  government  in  1903  established  a  new*  pier  head  line  in 
front  of  these  properties,  which  appears  to  be  straight,  and 
therefore  should  control;  and  the  decree  will  be  modified  to 
the  extent  OiBi  said  division  line  shall  be  extended  from  the 
point  of  division  at  the  shore  in  a  course  at  right  angles  to 
the  government  pier  head  line  established  in  1903  to  the  inter- 
section of  the  west  line  of  the  property  conveyed  by  plaintiff 
and  defendant  jointly  to  Hume,  and  thence  north  10  deg.  12 
min.  west  on  said  west  line  of  the  Hume  property  to  the  said 
pier  head  line.  As  the  record  does  not  disclose  the  course  of 
the  pier  head  line  established  in  1903,  we  are  unable  to  fix  the 
course  of  division  line  between  plaintiff  and  defendant  there- 
from. 

The  cause  will  therefore  be  remanded  to  the  lower  court  to 
ascertain  the  course  of  the  government  pier  head  line  estab- 
lished in  1903,  to  establish  the  division  line  therefrom  between 
plaintiff  and  defendant,  as  above  indicated,  and  to  enter  decree 
thereon. 

3.  Neither  party  shall  recover  costs  on  this  appeal. 

MoblFIED. 


Arffued  11  July,  decided  SO  August.  1007. 
WOIiF  V.  CITY  RAIIiWAY  CO. 

MS  Pac.  62C),  01  Pac.  460. 

AppBAii-^TiME  iroR  Fiiiiiva  Tban8cbipt~-Powxb  ok  Ooubt. 

1.  Section  668,  B.  A  0.  Oomp.,  providing  for  appeals  to  the  supreme  court, 
and  authorising  the  court,  upon  the  appeal  being  perfected,  to  extend  the 
time  for  filing  the  transcript,  does  not  require  that  the  undertaking  on  appeal 
must  be  filed  before  an  order  can  be  taken  enlarging  the  time  to  file  the 
transcript,  but  only  that  such  order  must  be  taken  before  the  expiration  of 
time  already  allowed  for  that  purpose. 

TuiAii— Duty  of  Ooubt  I'o  Rkjbct  UNBXAaoNABL.B  Tbstimowy. 

2.  Where  the  undisputed  circumstances  show  that  the  testimony  of  a  wit- 
ness is  so  improbable  and  unreasonable  that  a  fair  mind  must  reject  it,  the 
court  should  withdraw  such  testimony  from  the  Jury. 
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Stbskt  Railboads— Injury  to  Persons  on  Track—Evidbnof. 

8.  In  an  action  for  the  death  of  plalntifF's  Intestate,  caused  by  his  being 
struck  by  a  street  car,  evidence  examined,  and  that  of  a  certain  witness  for 
plaintiff  held  not  so  opposed  to  all  reasonable  probabilities  as  to  require  its 
exclusion,  as  a  matter  of  law,  from  the  Jury. 

Strbbt  Railroads— Injury  to  Psdsstrian  at  Orossing— Oontbibu- 

TORY  NBOLIGBNCB  OF  PERSON  INJURBD. 

4.  A  person  about  to  cross  a  street  at  a  crossing  is  not  bound  to  wait  lie- 
cause  a  car  is  in  sight ;  but  If  the  car  is  at  such  a  distance  that  he  has  time  to 
cross,  if  it  is  run  at  the  usual  speed,  It  is  not  negligence,  as  a  matter  of  law,  to 
attempt  to  do  so. 

Strbbt  Railboads— Accidbnt  at  Orossino— Oabe  Rbquibbd. 

5.  It  is  the  duty  of  a  street  rallw^ay  company,  in  operating  its  cars  at  street 
crossings,  to  use  such  care  as  is  proportionate  to  the  danger  likely  to  be  en- 
countered, regardless  of  whether  the  rate  of  speed  has  been  limited  by  statute 
or  ordinance,  or  not. 

Samb— Rbasonablbness  of  Hpbbd  is  for  Jury. 

6.  Whether  a  given  speed  was  reasonable  for  a  street  car  in  a  large  city  at  a 
crossing  in  a  residence  district  is  a  question  that  should  be  submitted  to  the 
jury. 

Same— EviDENCB— Sufficiency. 

7.  That  at  the  time  a  pedestrian  was  struck  by  a  street  car  there  were 
seven  persons  at  or  near  the  crossing  Justifies  an  Inference  that  the  street 
was  much  used. 

.  Railboads  and  Strbbt  Railbo ads— Rules  as  to  Speed. 

8.  The  rules  governing  the  management  and  speed  of  steam  railroads  and 
electric  street  railways  are  not  always  the  same,  and  a  rule  that  is  applicable 
to  one  may  not  be  controlling  against  the  other. 

Appeal— Reviewing  Refusal  to  Reduce  Verdict. 

9.  The  action  of  a  trial  court  in  reference  to  a  motion  to  set  aside  a  verdict 
as  excessive  Is  not  subject  to  review  on  appeal. 

•  From  Multnomah:  Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  Mollie  Wolf,  administratrix  of  the  estate  of  Isaac 
Wolf,  deceased,  against  the  City  &  Suburban  Kailway  Co. 
Judgment  for  plaintiff,  and  defendant  appealed.  A  motion  to 
dismiss  the  appeal  was  overruled,  after  which  the  case  was 
heard  on  the  merits.  Motion  Denied:  Affirmed. 


Decided  12  June,  !«». 

On  Motion  to  Dismiss  the  Appeal. 

85  Pac.  020. 

Mr.  Alexander  Bernstein  for  the  motion. 

Mr,  Ossian  Franklin  Paxton  and  Mr,  William  P.  Lord,  con- 
tra, 

50  Or. 5 
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Feb  Curiam:  Motion  to  dismiss  an  appeal  because  the 
transcript  was  not  filed  within  the  time  allowed  by  law.  The 
judgment  from  which  the  appeal  was  taken  was  rendered  on 
October  7,  1905,  and  a  notice  of  appeal  thereupon  given  in 
open  court.  Thereafter  and  on  the  same  day  an  order  was 
made  by  the  trial  judge  enlarging  the  time  60  days  in  which 
to  file  the  transcript.  On  October  17,  1905,  the  undertaking 
on  appeal  was  filed.  On  December  2d,  a  further  order  was 
made  extending  the  time  in  which  to  file  the  transcript,  and 
similar  orders  were  subsequently  made,  each  within  the  time 
allowed  by  the  previous  order,  until  February  26,  1906,  when 
the  transcript  was  filed  in  this  court.  The  statute  provides, 
in  effect,  that  upon  the  appeal  being  perfected  the  appellant 
shall,  within  30  days,  or  within  such  an  extension  of  time  as 
the  trial  court  or  judge  thereof,  or  the  Supreme  Court  or  a 
justice  thereof,  may  allow,  file  with  the  clerk  of  this  court  a 
transcript  or  such  abstract  as  the  rules  of  the  court  may  re- 
quire, but  that  the  order  enlarging  the  time  ^^shall  be  made 
within  the  time  allowed  to  file  the  transcript*^:  B.  &  C.  Comp. 
§  553.  It  is  argued  in  support  of  the  motion  to  dismiss  that» 
under  this  statute,  an  order  enlarging  the  time  in  which  to  file 
a  transcript  cannot  be  made  by  the  trial  court  or  judge  thereof 
until  after  the  appeal  is  perfected  by  the  filing  of  an  under- 
taking and  the  expiration  of  the  time  in  which  to  except  to 
the  sureties  thereon,  and  that  such  is  the  meaning  of  the  words 
"within  the  time  allowed  to  file  the  transcript,"  and  therefore 
the  order  of  October  7th  was  null  and  void,  and  as  no  transcript 
was  filed  within  30  days  after  the  appeal  was  perfected,  nor 
an  order  obtained  within  that  period  extending  the  time  in 
which  to  file  the  transcript,  the  appeal  should  be  dismissed. 
But  this  is  too  technical  a  construction  of  the  statute  to  meet 
with  our  approval.  The  act  of  1899  (Laws  1899,  pp.  227,  229), 
which  includes  said  Section  553  and  is  now  in  force  governinig 
the  procedure  on  appeal,  was  designed  to  simplify  such  pro- 
cedure, and  to  remove  many  of  the  technicalities  with  which 
it  was  hedged  about  prior  to  that  time.     It  should,  therefore. 
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receive  a  liberal  construction  to  accomplish  the  end  intended. 

The  provision  that  an  order  enlarging  the  time  "shall  be  made 
within  the  time  allowed  to  file  the  transcript"  simply  means 
tiat  it  should  be  made  before  the  appellant  is  in  default :  Tall- 
nadgB  V.  Hooper,  37  Or.  503,  508  (61  Pac.  349).  And  there 
ia  no  Talid  reason  why  the  trial  court  or  judge  thereof  should 
not  make  such  an  order  after  the  notice  of  appeal  has  been 
giVen,  and  before  the  appeal  is  perfected  by  the  filing  of  an 
undertaking.  Motion  Denied. 


Decided  90  Ansust.  1907. 

On  the  Merits. 

01  Pac.  460. 


^^T'  «ippellant  there  was  a  brief  over  the  names  of  0.  F.  Paa- 
'^  an^  William  P.  Lord,  with  oral  arguments  by  Mr.  Lord 
and  Jlr»-,  Ephraim  Baynard  Seabrook. 

^^^  x-espondent  there  was  a  brief  with  oral  arguments  by  Mr, 
^/M:«i.»i.cicr  Bernstein  and  Mr.  D,  Solis  Cohen. 

Opix^ion  by  Mb.  Justice  Moore. 

'^is    is  an  action  by  MoUie  Wolf,  as  administratrix  of  the 
estate    of  her  husband,  Isaac  Wolf,  deceased,  against  the  City 
ft  Sxil>xirban  Railway  Co.,  a  corporation,  to  recover  damages 
W8iiltiiig  from  his  death,  which  was  caused  by  his  being  struck 
^y  ^xie  of  thti  defendant's  cars,  August  26,  1902,  in  the  City  of 
foi'tland.    The  negligence  alleged  as  a  basis  for  the  recovery 
is  tliat  the  car  causing  the  injury  was  being  run  down  a  steep 
incUxie  on  First  Street,  from  Montgomery  to  Mill  Street,  at  a 
^^less,  dangerous  and  excessive  rate  of  speed,  ana  without 
^^y    Naming  oeing  given  of  its  approach  to  the  crossing  at 
^^^l  Street,  by  reasop  of  which  carelessness,  and  without  any 
^«^^t   on  his  part.  Wolf  sustained  the  injury  at  the  intersec- 
tion of  First  and  Mill  streets,  a  public  crossing,  which  resulted 
in  his  death.    The  answer  denies  the  material  allegations  of  the 
««3^plaint,   and   avers   that   at   the   time  of  the   accident  the 
irfendanf  8  agents  and  servants  were  exercising  due  care  and 


68  Wolf  v.  City  Railway  Co.  [50  Or. 

caution  in  conducting  and  managing  the  car,  and  that  the  hurt 
complained  of  was  caused  by  the  contributory  negligence  of 
plaintiffs  intestate.  The  reply  put  in  issue  the  allegations  of 
new  matter  in  the  answer,  and,  the  cause  being  tried,  judg- 
ment was  rendered  against  the  defendant  for  the  sum  of  $5,000, 
and  it  appeals,  assigning  as  error,  inter  alia,  the  action  of  the 
court  in  refusing  to  grant  a  judgment  of  nonsuit  at  the  con- 
clusion of  plaintiiT's  case;  and  in  denying  a  request  to  direct 
the  jury  to  return  a  verdict  for  the  defendant  when  all  the" 
testimony  had  been  submitted. 

A  former  judgment  hi  this  action  for  the  sum  of  $500  was 
reversed  in  consequence  of  the  court's  refusal  to  grant  a  non- 
suit: Wolf  V.  City  Railway  Co.  45  Or.  446  (72  Pac.  329,  78 
Pac.  668).  The  testimony  produced  at  the  last  trial  is  sub- 
stantially the  same  as  that  given  at  the  prior  hearing,  except 
that  one  S.  Price,  who  had  not  theretofore  been  called  by  either 
party,  appeared  as  plaintiiT's  witness;  and  hence  a  determina- 
tion of  the  errors  alleged  must  rest  upon  a  consideration  of  his 
declarations  under  oath,  when  examined  in  connection  with 
other  evidence.  Before  reviewing  his  testimony,  however,  it 
is  deemed  proper  to  call  attention  to  the  locus  in  quo  where  the 
injury  occurred.  The  testimony  shows  that  First  Street,  in 
the  City  of  Portland,  extends  northerly  on  a  downgrade  from 
Montgomery  to  Mill  Street,  which  highways  cross  it  at  right 
angles,  and  the  blocks  situated  between  the  intersecting  cross- 
streets  are  200  feet  in  length,  and  the  streets  mentioned  60 
feet  in  width;  that  the  defendant  owns  two  parallel  tracks  on 
First  Street,  the  rails  of  each  of  which  are  placed  3  feet  and  6 
inches  from  center  to  center,  and  the  space  between  the  two 
tracks  is  '  5  feet  and  8  inches  from  center  to  center,  of  the 
rails;  that  the  cars,  which  are  operated  by  electricity,  in  going 
north  run  on  the  east  track,  and  those  proceeding  in  an  oppo- 
site direction  pass  over  the  west  line;  that  double-truck  car 
No.  64,  which  struck  the  decedent,  is  28  feet  long,  and  34 
persons  can  be  seated  therein,  but  at  the  time  of  the  injury 
there  were  on  the  car  53  passengers,  a  motorman  and  a  con- 
ductor. 
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Price's  testimony  is  to  the  effect  that  at  the  time  of  the  acci- 
dent he  was  standing,  with  others,  at  the  northeast  corner  of 
First  and  Mill  streets,  awaiting  the  approach  of  a  car  going 
iiorth,  to  become  a  passenger  thereon;  that  he  first  saw  Wolf 
going  south  on  the  west  side  of  First  Street  and  thence  nearly 
across  Mill  Street,  where  he  turned  southeasterly  to  the  south 
cross-walk  on  the  latter  street,  and  as  he  reached  the  west  line 
^i  the  rails  the  witness  first  saw  the  car  up  the  hill  coming 
^own  fast;  that  he  did  not  hear  any  bell  rung,  nor  was  the 
speed  of  the  car  slackened;  that  when  Wolf  reached  the  east 
^^ne  of  rails  the  car  was  about  50  feet  south  of  Mill  Street,  and 
*^fore  he  could  cross  the  track  he  was  struck  and  injured  by 
^he  car,  which  passed  entirely  across  the  street  before  it  was 
^^opped.     On  cross-examination  the  following  questions  were 
^^ked,  and  responses  thereto  made : 

Q'    Where  was  the  car  when  you  first  saw  it? 
..  ^'   I  saw  it  about  Montgomery  Street,  as  soon  as  it  came  up 

Q-  Was  it  at  Montgomery  Street  when  you  saw  it  first? 

'^'  That  is  something  I  could  not  tell  you. 

Q'  Will  vou  swear  it  was  as  far  up  as  Montgomery  Street 

n^iL  3ron  first  saw  it? 

*^'  1    could  swear  it  was  a  block  away  when  I  seen  it. 

Q-  WTiere  was  Mr.  Wolf  when  you  first  saw  the  car? 

^'  He  was  on  the  first  track — on  the  west  track.    • 

/^"  ^^hen  you  first  saw  the  car,  Mr.  Wolf  was  then  on  the 

west  track,  the  one  the  cars  run  up  on? 

•  Yes;  on  the  west  track. 

J    And  where  was  the.  car  then  ?    How  far  up  ? 
^-    A  block. 

^'    tTp  at  Montgomery  Street,  one  block  away? 
*^'   Yes. 

^^'    Was  Mr.  Wolf  walking  at  a  tolerably  brisk  speed,  or  was 
n«  goixig  very  slowly? 

•  H;©  was  walking  pretty  briskly. 

\'   And  he  walked  right  along  all  the  time  and  did  not  stop? 
*^-  Yes. 

^-  Vou  looked  at  him  all  the  time? 

'^^  Yes.  ♦  ♦ 
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Q.  When  Mr.  Wolf  came  up  the  track,  'did  you  notice  whether 
he  looked  up  or  doWn  to  see  whether  there  was  any  car  coming? 

A.  I  noticed  that  he  kind  of  looked  in  the  beginning  of  his 
going  on  Mill  Street.  I  noticed  that  when  he  went  in  on  Mill 
Street — I  noticed  that  when  he  went  in  to  cross  on  Mill  Street 
— he  turned  in  and  looked  a  little  to  see  if  any  car  was  com- 
ing. ♦  ♦ 

Q.  Was  there  anything  to  obstruct  his  view,  if  he  looked  up 
the  street  from  where  he  was  ? 
A.  Nothing  in  the  way.    It  was  uphill. 

Q.  There  was  nothing  in  your  way? 
A.  Nothing  in  my  way." 

2.  It  is  argued  by  defendant's  counsel  that  Price's  testimony 
is  so  opposed  to  all  reasonable  probabilities  as  to  require  its 
exclusion  as  a  matter  of  law  from  the  jury^  leaving  the  case 
as  it  stood  at  the  former  appeal ;  and,  this  being  so,  errors  were 
committed  as  alleged.  There  are  certain  facts  of  such  general 
notoriety  that  they  are  assumed  to  be  known  by  a  court  without 
any  proof  thereof  (B.  &  C.  Comp.  §  719),  and  if  the  testimony 
of  a  witness  transcends  the  laws  of  nature  it  is  undoubtedly 
the  duty  of  a  court  to  withdraw  such  testimony  from  the  con- 
sideration of  the  jury :  Smitson  v.  Southern  Pac.  Co,  37  Or.  74 
(60  Pac.  907).  Thus,  in  Blumenthal  v.  Boston  &  Maine  Rail- 
road, 97  Me.  255  (54  Atl.  747),  it  was  ruled  that,  when  the 
undisputed  circumstances  show  that  the  story  told  by  a  witness 
upon  a  material  issue  cannot  by  any  possibility  be  true,  it  is 
incumbent  upon  the  court  to  take  such  testimony  from  the  jury. 
In  that  case  the  plaintiflF  was  hurt  by  a  collision  with  the  de- 
fendant's train,  after  he  had  successfully  crossed  two  of  its 
tracks;  and  in  referring  to  the  circumstances  of  the  injury,  as 
detailed  by  the  party  suffering  therefrom,  Mr.  Chief  Justice 
WiswELL  makes  the  following  observation:  '*The  plaintiff, 
according  to  his  own  testimony,  was  driving  at  a  fast  walk,  and 
witnesses  for  the  plaintiff  testified  that  in  their  judgment  the 
speed  of  the  freight  train  was  from  15  to  20  miles  an  hour. 
Assuming  these  estimates  to  be  correct,  when  the  plaintiff  was 
upon  the  first  track,  with  an  unobstructed  view  of  the  railroad 
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easterly  for  a  distance  of  between  300  and  400  feet,  the  train 
was  only  from  125  feet  to  150  feet  distant  from  the  crossing, 
because  the  speed  of  the  train  was  only  five  or  six  times  that 
of  the  plaintiff,  and  they  came  into  collision  after  the  plaintiff 
had  traveled  a  distance  of  25  feet.  Consequently,  when  the 
plaintiff  was  upon  the  first  track,  25  feet  distant  from  the  place 
of  collision,  he  had  an  unobstructed  view  of  the  approaching 
train,  which  was  not  more  than  150  feet  distant  on  the  track 
from  the  crossing.  If  the  relative  speed  of  the  freight  train 
was  not  as  great  as  the  witnesses  have  estimated,  then,  of  course, 
the  train  was  still  nearer  the  crossing  at  the  time  the  plaintiff 
was  upon  the  first  track.  There  is  no  controversy  about  these 
facts.  They  are  shown  by  the  testimony  introduced  by  the 
plaintiff,  and  by  the  plan  which  the  plaintiff  used  and  which 
is  made  a  part  of  the  case.  From  these  facts  one  of  these  two 
conclusions  is  irresistible:  Either  the  plaintiff  failed  to  take 
such  precautions  as  to  looking  and  listening  before  attempting 
to  cross  the  third  track  as  have  been  laid  down  by  all  authori- 
ties as  indispensable  to  his  right  of  recovery,  or  else  he  did 
look  and  saw  the  approaching  train,  and  took  his  chances  of 
safely  crossing  in  front  of  it.  In  either  event  his  negligence 
contributed  to  the  accident,  and  in  accordance  with  the  settled 
law  of  this  state  that  negligence  will  prevent  his  recovery." 

In  Spiro  v.  St.  Louis  Transii  Co.  102  Mo.  App.  250  (76 
S.  W.  684),  Mr.  Justice  Goode^  discussing  the  legal  principle 
under  consideration,  remarks:  "Verdicts  resting  on  evidence 
which  looks  contrary  to  the  ordinary  course  of  nature  are  not 
infrequently  set  aside,  and  retrials  directed,  by  appellate  courts, 
as  a  proper  precaution  against  an  unjust  outcome  of  litigation. 
While  it  is  fundamental  that  juries  must  weigh  evidence  and 
trial  judges  revise  their  findings,  instances  happen  in  which, 
from  one  cause  or  another,  this  practice  so  obviously  failed  to 
work  out  a  right  result  that  an  imperative  call  is  heard  to 
supplement  it  by  an  exceptional  procedure  in  order  that  jus- 
tice, the  end  of  all  procedure,  may  not  be  frusti»ted.  This 
prerogative  of  courts  of  error  is  sparingly  employed;  but  that 
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it  exists,  as  an  emergency  expedient  for  the  correction  of  ver- 
dicts palpably  wrong,  is  certain.  The  appropriate  use  of  it  does 
not  require  a  court  to  be  convinced  that  the  jury  found  an 
event  to  have  occurred  that  was  physically  impossible  or  mirac- 
ulous. It  is  enough  if  the  event  found  was  so  improbable 
according  to  the  ordinary  operation  of  physical  forces,  or  was 
so  overwhelmingly  disproved  by  credible  witnesses,  as  to  com- 
pel the  conviction  that  the  jury  either  failed  to  weigh  the  evi- 
dence carefully,  or  drew  unwarranted  inferences,  or  yielded  to 
a  partisan  bias.^^  So,  too,  in  Stafford  v.  Chippewa  Valley  Elec. 
R,  Co.  110  Wis.  331  (85  N.  W.  1036),  Mr.  Justice  Marshall, 
commenting  upon  the  claim  respecting  the  relative  speed  of  a 
car  and  of  a  vehicle  in  which  the  plaintiflF  was  riding,  says: 
"The  idea  that  the  car  moved  from  a  point  where  it  was  out 
of  sight  from  plaintiflF's  point  of  view  when  she  looked  to  where 
it  was  when  the  horses  became  frightened,  a  distance  of  some 
275  feet,  while  the  horses  traveled  but  about  20  feet,  making 
the  speed  of  the  car  somewhere  about  50  miles  per  hour,  or 
twice  as  great  as  the  most  extravagant  testimony  of  plaintiff's 
witnesses  puts  it,  is  as  well  within  the  bounds  of  the  ridiculous, 
we  venture  to  say,  as  anything  that  has  heretofore  received 
serious  consideration  by  a  trial  court  or  jury.  We  cannot 
believe  for  a  moment  that  the  learned  trial  court  or  the  jury 
believed  that  such  a  thing  could  be  within  reasonable  proba- 
bilities, or  that  the  case  was  submitted  to  the  jury  upon  any 
such  theory." 

3.  The  defendant's  counsel,  invoking  the  rule  enunciated  in 
the  cases  from  which  the  foregoing  excerpts  have  been  taken, 
insist  that,  as  it  appears  from  Price's  sworn  statements  Wolf 
passed  from  the  west  rail  of  the  west  track  to  a  point  about 

12  inches  east  of  the  east  rail  of  the  east  track,  a  distance  of 

13  feet  and  8  inches,  where  he  was  struck  by  the  comer  of  the 
car,  while  it  was  going  from  Montgomery  Street  to  Mill,  a 
space  of  200  feet,  shows  that  the  car  must  have  traveled  more 
than  14  times  faster  than  he  did;  and,  assuming  that  Wolf 
walked  at  the  moderate  rate  of  3  miles  an  hour,  when  the 


\ 
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^itxiees  Baid,  "He  was  walking  pretty  briskly,"  demonstrates 
*^at  the  car  was  going  at  a  greater  rate  of  speed  than  42  miles 
*^   hour,  which  conclusion  is  so  improbable  as  conclusively  to 
^flo^^r   that  the  testimony  given  by  Price,  as  an  attempt  to  estab- 
^*i  Q.  probative  fact,  is  worthless,  and  should  have  been  rejected 
^    ^^Ise,  and  hence  an  error  was  committed  in  denying  the 
P^ic>n  for  a  judgment  of  nonsuit.     It  was  admitted  at  the 
>^1      that,  though  the  streets  where  the  accident  occurred  are 
^^^t  wide,  the  distance  from  curb  to  curb  of  such  highways 
^^*>.]y  36  feet,  and,  as  Price  was  standing  at  the  northeast 
-„_^^T  of  First  and  Mill  streets,  he  must  at  least  have  been 
]j^^/^^    than  36  feet  north  of  where  Wolf  was  at  the  time  the 
^^^^^^  was  injured.    It  will  be  remembered  that  Price  testified 
(jk3^        vhen  he  first  saw  the  car  Wolf  was  by  the  west  track,  and 
^     the  car  was  then  about  at  Montgomery  Street.    On  cross- 
^^^^^^^ination  he  was  asked,  "Was    it    at    Montgomery    Street 
"vrVien  you  saw  it  first  ?**  and  answered,  'TTiat  is  something  I 
could  not  tell  you."     He  further  said,  "I  could  swear  it  was 
a  block  away  when  I  seen  it."    In  reply  to  the  inquiry,  "Up  at 
Montgomery  Street,  one    block    away?"  he    said,  "Yes."     If 
Price's  last  answer  can  be  construed  as  definitely  locating  the 
car  at  Montgomery  Street  when  Wolf  had  reached  the  west 
track,  the  inference  which  the  defendant's  counsel  seek  to  estab- 
lish from  the  testimony  of  this  witness  would  seem  to  be  deduc- 
ible.    The  jury,  however,  who  heard  Price  testify,  may  have 
observed  that  he  did  not  give  proper  attention  to  that  inquiry, 
and,  if  so,  they  had  a  right  to  compare  and  weigh  his  entire 
testimony,  and  were  warranted  in  concluding  that  he  intended 
to  convey  the  idea  that  when  he  first  saw  the  car  it  was  about 
200  feet  from  him,  and  therefore  at  least  36  feet  nearer  Wolf. 
H  it  were  conceded  that  the  car  passed  over  164  feet  of  track 
whUe  Wolf  was  walking  13  feet  and  8  inches,  the  car  would 
iieeessarily  have'  attained  a  velocity  12  times  greater  than  that 
of  the  deceased,  or  36  miles  an  hour,  if  he  walked  3  miles  in 
that  time.     Price's  frequent  use  of  the  word  "about,"  when 
employed  to  qualify  the  distance  to  which  he  referred,  convinces 
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us  that  he  did  not  intend  definitely  to  locate  the  position  of 
the  car  at  any  particular  time  with  reference  to  Wolfs  move- 
ments. If  the  rate  of  speed  which  the  car  acquired  as  it  ran 
heavily  loaded  down  an  incline  was  definitely  known^  and  Wolfs 
relative  position  with  reference  to  it  certain  at  all  times  until 
he  was  injured,  it  might  be  possible  to  determine  whether  or 
not  Price's  testimony  violated  the  laws  of  nature;  but  in  the 
absence  of  such  information  we  believe  a  fair  construction  of 
his  sworn  statements  shows  that  they  are  not  so  improbable  as 
to  have  warranted  a  declaration  by  the  trial  court,  as  a  matter 
of  law,  that  his  testimony  was  unworthy  of  belief. 

In  Blumenthal  v.  Boston  &  Maine  Railroad  and  in  Stafford 
v.  Chippewa  Valley  Elec,  R,  Co,,  to  which  cases  reference  has 
hereinbefore  been  made,  there  was  no  conflict  of  testimony  as 
to  the  rate  of  speed  of  the  train  and  car  respectively  causing 
the  injury,  while  in  the  case  at  bar  that  question  is  contro- 
verted. In  order  clearly  to  understand  this  branch  of  the  sub- 
ject, a  statement  of  the  defendant's  theory  of  the  cause  and 
manner  of  the  injury  is  deemed  appropriate.  No  witness  was 
called  at  the  last  trial  by  the  defendant,  but  its  counsel  read  to 
the  jury  the  testimony  given  on  behalf  of  their  client  at  the 
prior  hearing.  This  evidence  is  set  out  with  some  particularity 
in  the  former  opinion  {Wdf  v.  City  Ry,  Co.  45  Or.  446:  72 
Pac.  329,  78  Pac.  668),  and  may  be  thus  summarized:  As  the 
car  was  going  north  about  10  o'clock  in  the  forenoon  of  August 
26,  1902,  which  was  a  dry  day.  Wolf  was  seen  crossing  First 
Street,  at  the  south  line  of  Mill,  whereupon  the  motorman 
immediately  rang  the  bell  and  applied  the  brakes,  checking  the 
speed  o.f  the  car  from  8  or  10  miles  an  hour  to  3  or  4,  during 
that  period  of  time;  that  when  Wolf  reached  the  west  track, 
where  his  view  was  unobstructed,  he  halted  as  if  to  permit  the 
car  to  pass,  and  the  motorman  then  released  the  brakes  and 
the  car  started  ahead,  but  when  it  was  within  about  7  or  8 
feet  south  of  the  crossing  Wolf  suddenly  attempted  to  pass  in 
front  of  it,  whereupon  the  brakes  were  firmly  applied,  but  the 
motorman  was  unable  to  stop  the  car  in  time  to  prevent  the 
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accident,  or  until  the  front  trucks  had  just  passed  over  the 

Dopthi  crossing  of  Mill  Street     C.  F.  Swigert,  who  was,  and 

^or  several  years  prior  to  the  accident  had  been,  the  manager 

ot  the  defendant  corporation,  testified,  as  its  witness,  that  he 

was   acquainted  with  the  practical  working  of  an  electric  car 

and  Icnew  the  manner  of  stopping  one,  and  that,  in  his  opinion, 

tae  shortest  distance  in  which  such  a  car  could  be  stopped  that 

was  running  at  the  rate  of  6  miles  an  hour  was  30  feet,  at  8 

niiies  axi  hour  40  feet,  and  at  10  miles  an  hour  50  feet.    Joseph 

Friedman,  as  plaintiflf^s   witness,   testified  that  after  striking 

^olf   tixe  car  was  not  stopped  until  its  rear  end  was  about  two 

len^rths    of  the  car,  or  56  feet,  north  of  Mill  Street.     Joseph 

Buveiisiy^  testifying  for  the  plaintiff,  said  the  car  passed  en- 

"^*y      across   that  street  before   it  was   stopped.     Mrs.   Alice 

♦^allcox-^  as  a  witness  for  the  same  party,  testified  that  the  car 

was     stopped   below    the   crossing.     Mrs.    Mary   Park,   as   the 

6'exi.cl^nt>g  witness,  testified  that  she  was  a  passenger  on  the 

car  ^^    ^g  ^j^^  Wolf  was  injured,  and  on  cross-examination,  in 

wfex-i»x:iig  to  the  place  where  the  car  was  stopped  after  the  acci- 

^^^^»    she  stated,  "I  think  it  was  about  the  middle  of  the  block, 

^^  ^0J*088  over  the  crossing.^' 

^ssnming  the  fact  most  strongly  against  the  plaintiff,  that 

^^    -^vi^sband  was  struck  while  he  was  at  the  extreme  north  line 

tit^^  south  cross-walk  of  Mill  Street,  the  car  ran  across  the 

'^"^^ixider  of  that  highway,  or  48  feet,  and  if  Friedman's  testi- 

^^3^    is  to  be  believed  the  front  end  of  the  car,  which  was  the 

^     ^>:f  contact,  was  not  stopped  until  it  had  gone  three  times 

.  ^    ^^iigth  of  the  car,  or  86  feet,  below  the  crossing,  thus  mak- 

^^^-   ^^e  entire  distance,  according  to  his  estimate,  132  feet  over 

^  ^^^  the  car  passed  before  it  was  stopped  after  causing  the 

^^^^3^.    If  Mrs.  Park's  opinion  is  accepted,  however,  the  inter- 

^«^TXi^  space  over  which  the  car  passed  after  the  accident,  before 

^t  Qonid  be  stopped  by  the  motorman,  who  testified  that  he  set 

^^^  \>Take8  as  hard  as  he  could,  was  148  feet.    As  the  speed  of 

^  ^^f  may  reasonably  be  determined  by  the  distance  which  it 

^i^^'^rs  on  the  rails  before  it  can  be  stopped,  when  the  brakes 
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are  properly  applied,  and  as  the  rate  per  hour  is  ascertained, 
as  explained  by  Swigert,  who  is  an  expert  in  such  matters,  to 
be  equivalent  to  one-fifth  of  such  distance,  the  jury  were  author- 
ized to  infer  from  the  testimony  admitted  that  the  car  was 
running  at  the  rate  of  26.4  or  29.6  miles  an  hour  when  the 
injury  occurred,  and  that  in  the  management  of  the  instru- 
mentality the  defendant's  agents  and  servants  were  negligent: 
Harden  v.  Portsmouth,  K.  &  O.  8t.  Ry.  Co.  100  Me.  41  (60 
Atl.  530:  69  L.  R.  A.  300:  109  Am.  St.  Rep.  476);  Chisholm 
V.  Seattle  Electric  Co.  27  Wash.  237  (67  Pac.  601).  Such 
deduction,  when  compared  with  Price's  testimony,  convinces 
us  that  no  error  was  committed  in  submitting  his  sworn  state- 
ments to  the  jury  for  their  consideration.  We  are  confirmed 
in  this  view  by  the  testimony  of  Joseph  Ruvensky,  who,  having 
stated  that,  at  the  time  of  the  accident,  he  was  on  the  west  side 
of  First  Street  going  north;  that  he  heard  the  car  back  of 
him,  and  at  the  same  time  saw  Wolf  crossing  the  south  side 
of  that  street,  was  asked,  "When  you  first  saw  Mr.  Wolf  at  that 
time,  how  far  up  the  street  were  you  on  the  west  side?''  and 
he  replied,  "I  was  about  half  a  block."  On  cross-examination, 
the  defendant's  counsel,  referring  to  Wolf,  inquired,  "How  far 
was  he  from  the  curb  on  the  west  side  when  you  first  saw  him  ?" 

The  witness  answered: 

"The  first  time  I  saw  him,  he  was  at  the  first  track,  pass- 
ing. ♦  ♦ 

Q.  How  many  steps  did  he  take  before  the  car  came  in  sight  ? 
A.  He  was  crossing.    He  was  in  the  middle  of  the  track,  and 
crossing  the  tracks. 

Q.  That  is  the  position  he  was  in  when  the  car  passed  you? 
A.  When  the  car  passed  me  I  did  not  see  him. 

Q.  You  did  not  see  the  car  pass  you? 
A.  I  saw  the  car  pass,  but  I  did  not  see  Mr.  Wolf  at  that 
time. 

Q.  How  far  was  the  car  front  the  crossing  when  it  passed 
you? 

A.  The  car  was  about  three  houses  from  the  baker  shop. 

Q.  Then  that  was  three  houses  above  the  baker  shop,  and  the 


Aug.  1907]       Wolf  v.  City  Railway  Co.  77 

baker  shop  and  another  house  on  the  corner,  so  that  would  make 
it  about  five  houses.    The  car  was  about  five  houses  awav? 
A.  Yes/' 

4.  In  referring  to  the  testimony  last  quoted,  the  defendant's 
counsel  make  the  following  statement  in  their  brief,  to  wit : 

"The  usual  width  of  houses  is  16  feet,  which  would  place  him 
(Ruvensky)  80  feet  from  the  corner,  where  he  saw  Wolf  cross- 
ing the  track,  when  the  car  was  so  far  behind  him  and  up  the 
street  that  he  could  not  see  it  without  looking  around,  nor  did 
he  see  it  until  it  afterwards  passed  him.  Now,  if  the  car  was 
running  at  the  rate  of  speed  to  which  he  testified,  it  must  have 
been  at  least  30  feet  further  back,  which  would  place  the  car 
not  less  than  100  feet  from  the  crossing  where  Wolf  was  seen 
by  Ruvensky  in  the  act  of  crossing." 

Xo  testimony  was  offered  tending  to  show  the  width  of  the 
houses  mentioned,  nor  did  Ruvensky  indicate  the  rate  of  speed 
which  the  car  attained,  except  to  state  that  it  was  going  fast, 
and  that  it  was  about  two  seconds  after  it  passed  him  before 
Wolf  was  struck  by  it.  It  is  impossible  accurately  to  deter- 
mine from  Ruvensky's  testimony  how  far  south  of  Mill  Street 
the  car  was  when  he  first  saw  Wolf,  or  how  far  the  witness  waa 
at  that  time  from  the  street  corner,  except  his  estimate  as  to 
the  latter  distance,  that  it  was  about  half  a  block,  or  100  feetj 
and  the  car  still  further  behind  him.  "A  person  about  to  cross- 
a  street  at  a  regular  crossing,''  says  Mr.  Justice  Fell,  in  Cal^ 
lahan  v.  Philadelphia  Traction  Co.  184  Pa.  425  (39  Atl.  222), 
"is  not  bound  to  wait  because  a  car  is  in  sight.  If  a  car  is  at 
such  a  distance  from  him  that  he  has  ample  time  to  cross  if  it 
is  run  at  the  usual  speed,  it  cannot  be  said  as  a  matter  of  law 
that  he  is  negligent  in  going  on."  So,  too,  in  Philbin  v.  Den- 
ler  City  Tramway  Co.  36  Colo.  331  (85  Pac.  630),  Mr.  Justice 
Maxwell,  in  speaking  of  the  measure  of  care  demanded  from 
a  traveler  on  a  public  highway,  asserts:  "It  is  not  negligence 
per  se  for  one  to  cross  a  street  railway  track  in  front  of  an 
approaching  car,  which  he  has  seen  and  which  is  not  danger- 
ously near."  If  the  jury  believed  the  testimony  of  Ruvensky 
and  of  Price,  they  had  the  right  to  conclude  that  the  approach- 
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ing  car  was  not  dangerously  near  when  Wolf  attempted  to  cross 
the  tracks  in  front  of  it,  and  they  also  had  the  right  to  find, 
from  the  testimony  of  plaintiff's  witnesses,  that  the  gong  was 
not  sounded,  nor  any  effort  put  forth  to  check  the  speed  of 
the  car. 

5.  No  ordinance  limiting  the  rate  of  speed  of  a  street  car  in 
Portland  having  been  offered  in  evidence,  nor  any  testimony 
produced  tending  to  show  what  is  the  standard  of  legitimate 
speed  for  an  electric  car  on  First  Street  in  that  city,  Mr.  Sea- 
brook,  of  counsel  for  the  defendant,  called  attention  at  the  trial 
to  the  case  of  Yingst  v.  Lebanon  &  A.  St.  Ry.  Co.  167  Pa.  438 
(31  Atl.  687),  as  establishing  the  rule  governing  the  case  at 
bar.  In  that  case  the  plaintiff  was  injured  by  the  upsetting 
of  a  wagon  in  which  she  was  riding,  occasioned  exclusively  by 
the  fright  of  the  horse  which  was  drawing  the  vehicle.  The 
negligence  alleged  was  that  the  car  was  running  at  an  excessive 
rate  of  speed,  which  caused  the  fright  of  the  animal  and  thereby 
occasioned  the  injury.  In  rendering  the  decision,  Mr.  Justice 
Geeen,  speaking  for  the  court,  in  referring  to  the  plaintiff's 
witnesses,  says :  "Not  one  of  them  was  even  asked  the  question 
whether  the  speed  of  the  car  was  greater  than  was  allowable 
for  an  electric  car  to  run,  or  whether  they  had  any  knowledge 
upon  that  subject.  No  experts  in  such  matters  were  called  to 
testify  as  to  what  would  be  a  reasonably  prudent  rate  of  speed 
for  such  a  car  over  such  a  street,  and,  in  short,  no  evidence 
whatever  was  given  upon  that  subject.  Nor  was  any  evidence 
given  for  the  plaintiff  as  to  the  actual  rate  of  speed  at  which 
this  car  was  run,  and  therefore  the  plaintiff  did  not  furnish  any 
proof  which  could  guide  the  jury  in  considering  whether  the 
defendant  was  guilty  of  any  negligence  in  this  regard."  Fur- 
ther in  the  opinion  it  is  observed :  "Electric  cars  have  a  lawful 
right  to  go  'fast* — to  go  with  'speed.*  The  fact  that  they  can 
do  so  is  one  of  the  great  reasons  of  their  being.  When  a  wit- 
ness says,  therefore,  in  a  given  case,  that  the  car  ran  swiftly 
or  with  speed,  he  says  nothing  to  the  purpose  when  the  inquiry 
is  sl&  to  negligence  in  the  rate  of  travel.     Such  testimony  is 
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altogether  too  uncertain  for  judicial  action,  and  most  especially 
80  when  there  was  no  collision,  but  only  the  fright  of  a  passing 
horse."  In  Harkvns  v.  Pittshurg,  A.  &  M,  Traction  Co.  173 
Pa.  149  (33  Atl.  1045),  it  was  held  that  the  rule  thus  an- 
nounced was  not  applicable  where  a  person  was  injured  by  being 
struck  by  a  car.  The  court,  referring  to  the  legal  principle 
invoked,  say:  ^^The  circumstances  of  the  two  cases  are  not 
alike,  and  the  degree  of  care  required  was  not  the  same.  In 
one  case  the  speed  of  the  car  was  wholly  unimportant,  except 
as  it  contributed  to  causes  which  produced  an  unexpected  result, 
the  fright  of  the  horse;  in  the  other,  the  rate  of  speed  was  of 
primary  importance,  as  indicating  the  degree  of  control  which 
the  motorman  exercised  over  the  movements  of  the  car  in  a 
crowded  street,  and  when  in  a  position  demanding  a  high  degree 
of  care."  It  is  incumbent  upon  a  street  railway  company,  in 
operating  its  cars  at  public  crossings,  to  use  ordinary  care  to 
avoid  injury;  that  is,  such  a  degree  of  solicitude  for  the  welfare 
of  others  as  persons  of  average  prudence  would  exercise,  ii( 
view  of  the  danger  reasonably  to  be  apprehended  and  of  the 
consequences  of  accidents  resulting  therefrom. 

6.  Excessive  speed  at  such  places  augments  the  danger  of 
collision  with  travelers,  and,  as  it  might  reasonably  have  been 
inferred  from  the  testimony  produced  at  the  trial  that  at  the 
time  of  the  accident  the  car  causing  the  injury  was  running 
at  a  rate  of  26  or  29  miles  an  hour,  the  court  could  not  say,  as 
a  matter  of  law,  that  the  speed  was  reasonable,  and  hence  it 
was  its  duty  to  submit  that  question  to  the  jury  for  their  con- 
sideration: Davis  V.  Concord  &  M.  R.  68  N.  H.  247  (44  Atl. 
388).  The  rule  thus  announced  is  applicable  in  thickly  popu- 
lated or  much-used  districts,  regardless  of  the  fact  whether  or 
not  a  statute  has  been  enacted  or  a  municipal  ordinance  adopted 
limiting  the  rate  of  speed:  Sundmaker  v.  Yazoo  £  M.  V.  By. 
Co.  106  La.  Ill  (30  South.  285). 

7.  Though  the  accident  occurred  in  the  City  of  Portland,  no 
testimony  was  offered  tending  to  show  the  number  of  people 
who  lived  in  the  vicinity  of  First  and  Mill  streets,  or  to  esti- 
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mate  the  persons  who  might  reasonably  be  expected  to  cross  the 
defendant's  tracks  at  that  intersection.  It  does  appear,  how- 
ever, that  at  the  time  of  the  injury  seven  persons  were  on  the 
street  at  or  near  the  crossing,  and  from  that  number  the  jury 
had  the  right  to  infer  that  the  highway  was  much  used. 

8.  In  Oqlinvaux  v.  Burlington,  C.  R.  &  N.  Ry.  Co.  126  Iowa, 
652  (101  N.  W.  465),  it  was  ruled  that,  in  the  absence  of  an 
ordinance  regulating  the  rate  of  speed,  a  train  running  in  the 
suburbs  of  a  city  across  a  street  at  the  rate  of  60  or  65  mile^ 
an  hour  was  not  of  itself  negligence,  but  was  a  circumstance  to 
be  submitted  to  the  jury,  with  other  evidence  tending  to  show 
that  the  view  of  a  traveler  was  obstructed  at  that  crossing  and 
that  no  bell  was  rung.  Whether  or  not  such  excessive  velocity 
of  a  train  in  the  outlying  districts  of  a  city  is  not  per  se  negli- 
gence, even  in  the  absence  of  a  municipal  ordinance  regulating 
the  rate  of  speed,  need  not  now  be  considered;  for  the  princi- 
ples of  law  governing  the  management  of  trains  propelled  by 
steam  power  and  regulating  cars  operated  by  electricity  are  not 
identical :  Marden  v.  Portsmouth,  K.  &  Y.  8t,  Ry.  Qo.  100  Me. 
41  (60  Atl.  530:  69  L.  K.  A.  300:  109  Am.  St.  Kep.  476).  In 
that  case  it  was  determined  that  the  rule  promulgated  in  5/«- 
menthal  v.  Boston  &  Maine  Railroad,  97  Me.  255  (54  Atl.  747), 
hereinbefore  noted,  was  not  applicable.  We /conclude,  there- 
fore, that  the  rule  invoked  is  not  appropriate  to  the  case  at  bar, 
and  that  Wolf,  when  he  attempted  to  cross  the  street,  had  the 
right  to  assume  that  the  car,  which  was  at  such  a  reasonable 
distance,  would  permit  him  to  do  so,  if  run  at  the  usual  rate 
of  speed  {Hamilton  v.  Consolidated  Traction  Co,  201  Pa.  351 : 
50  Atl.  946) ;  and  hence  no  error  was  committed  in  refusing  to 
instruct  the  jury  to  find  for  the  defendant. 

9.  It  is  maintained  by  defendant's  counsel  that  the  judg- 
ment given  is  excessive,  and  for  that  reason  an  error  was  com- 
mitted in  refusing  to  set  the  verdict  aside  and  to  grant  a  new 
trial.  In.  Lindsay  v.  Grande  Ronde  hum.  Co,  48  Or.  430  (87 
Pac.  145),  it  was  ruled  that  the  refusal  of  a  trial  court  to  set 
aside  a  verdict  as  excessive  could  not  be  reviewed  on  appeal. 
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^s  the  question  presented  was  one  of  fact,  and  not  of  law. 

Other  errors  are  assigned;  but,  deeming  them  unimportant, 
the  judgment  is  aflfirmed.  Affirmed. 


'A.rgued  21  March,  decided  14  May.  rehearing  denied  27  Sept.  1907. 

MYER  V.  ROBERTS. 

12  L.  R.  A  (N.  H.)  194  ;  89  Pac.  lOSl. 

r*"^^*«  X>LOBD  AND  TBNAlT'r-ABSIGMABII.IIT  OF  OBOP  LeASS. 

2  -^^  lease  providing  for  the  possession  and  cultivation  of  ground,  and  re- 
(|0W^^  services  not  possessed  by  agriculturists  generally,  is  a  personal  con- 
Itf*^^**-^  not  assignable,  except  by  consent,  without  working  thereby  a  for- 
^r       '^  ^3fcf  the  lease. 

^^>»^^^B— Right  to  Okop  after  Re-entby. 

^.  A  landlord  who  lawfully  re-enters  upon  leased  property  Is  entllled  to 
the  crops  that  were  growing  at  that  date,  as  they  pass  with  the  possession. 

Saxk— Retain  INO  Poi|SE88ion  Uni.awfitlly. 

S>  A  tenant  who  secures  and  maintains  possession  of  land  by  an  injunction 
wrongfully  issued  after  the  landlord  had  lawfully  obtained  possession  for  con- 
dition broken  by  such  tenant,  is  not  entitled  to  the  crop  harvested  by  him 
during  the  continuance  of  the  restraint,  on  the  theory  that  a  landlord  out  of 
possession  is  not  entitled  to  annual  crops  grown  by  an  occupant  and  by  him 
wvered  from  the  soil. 

Samb— Receipt  of  Obop  as  Recognition  of  Tenancy. 

*•  The  receipt  by  a  landlord  of  part  of  a  crop  grown  upon  the  leased  land 
bT  the  occupant  thereof  is  not  evidence  of  the  relation  of  landlord  and  tenant. 
*here  the occu pantos  right  to  possession  was  consistently  denied  and  the  part 
0'  the  crop  tendered  was  received  under  a  claim  of  title  to  the  whole. 

From  Marion :  George  H.  Burnett,  Judge. 

Statement  by  Ma.  Chief  Justice  Bean. 

This  is  an  action  in  trover  by  J.  W.  Myer  against  John  J. 
fioberts  and  T.  A.  Livesley  for  the  conversion  by  defendants 
of  21,913  pounds  of  hops  alleged  to  belong  to  the  plaintiff.  The 
facts  are  these :  On  March  7,  1900,  I.  M.  Simpson,  being  the 
owner  of  a  hop  yard  in  Polk  County,  leased  it,  with  the  improve- 
ments, certain  farming  implements  and  personal  property,  to 
the  defendants  for  the  years  1900  to  1904,  inclusive.  On  Octo- 
ber 25, 1902,  the  defendants  sublet  the  yard  on  shares  to  W.  D. 
Hustcm  for  the  years  1903  and  1904.  On  January  15,  1904, 
Huston  attempted  to  assign  and  transfer  his  contract  to  the 
plaintiff.  On  January  23,  1904,  the  defendants,  without  notice 
50  Or. 6 


82  Myer  v.  Roberts.  .  [50  Or. 

of  the  assignment^  entered  into  a  new  lease  with  Huston  for 
the  current  year^  taking  from  him  a  mortgage  on  his  interest 
in  the  crop  to  secure  a  balance  due  for  advances  made  the 
previous  year  and  to  be  thereafter  made.  It  was  stipulated  that 
in  case  of  a  violation  of  the  terms  of  the  lease  defendants  could 
re-enter,  take  possession  of  the  property,  complete  the  cultiva- 
tion of  the  yard,  harvest  and  sell  the  hops,  paying  over  the 
surplus,  if  any,  to  Huston. 

At  the  time  of  the  attempted  assignment  by  Huston  to  plain- 
tilf  there  was  no  one  in  actual  possession  of  the  hop  yard,  and 
no  dwelling  thereon.  A  few  days  later  the  plaintiff  went  to 
examine  the  yard,  but  finding  it  too  wet  to  work  returned  home. 
His  brother,  whom  he  had  employed  to  cultivate  the  yard  for 
him,  returned  about  the  4th  of  February  and  remained  a  few 
days,  but  as  the  weather  was  unfavorable,  but  little,  if  any, 
work  was  done  by  him.  On  the  14th  of  March  defendants, 
learning  that  the  plaintiff  claimed  some  right  to  the  yard,  sent 
one  Vincent,  an  employee  of  theirs,  to  take  possession  and  cul- 
tivate it  for  them.  Vincent  found  no  one  in  actual  possession 
at  the  time,  but  some  of  plaintiff's  employees  arrived  either 
that  afternoon  or  the  next  morning,  and  they  and  Vincent  were 
in  joint  occupancy  until  the  latter  part  of  March,  when  plain- 
tiff commenced  a  suit  to  enjoin  and  restrain  defendants  from 
interfering  with  his  possession.  A  preliminary  injunction  was 
issued  and  served,  in  obedience  to  which  Vincent  left  the  prem- 
ises. On  June  27,  1904,  a  decree  was  entered  in  such  suit  to 
the  effect  that  the  assignment  from  Huston  to  plaintiff  was 
valid  and  entitled  him  to  possession  during  the  time  specified 
therein,  but  that  defendants  had  a  lien  on  the  crop  to  secure 
the  payment  of  $625  by  virtue  of  their  contract  with  Huston. 
This  decree  was  reversed  in  November,  1904,  and  the  com- 
plaint dismissed,  on  the  ground  that  the  contract  between  Hus- 
ton and  the  defendants  was  unassignable:  Meyer  v.  Livesley, 
45  Or.  487  (106  Am.  St.  Rep.  667:  78  Pac.  670).  Pending  the 
litigation,  however,  the  plaintiff  remained  in  possession,  culti- 
vated and  harvested  a  crop  from  the  yard,  one-fourth  of  which 
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^^  delivered  to  the  defendants,  and  stored  the  remainder  in  a 

^ear-by  warehouse,  where  it  was  afterwards  taken  by  defendants 

^i  converted  to  their  own  use.     The  purpose  of  this  action 

^  to  recover  the  value  of  the  hops  so  converted.     The  court 

^fcir  directed  a  verdict  for  defendants  and  the  plaintiff  ap- 

^ied.  Affirmed. 

^or  appellants  there  were  oral  arguments  by  Mr,  John  H. 

^    ^^  and  Mr.  Chas.  L.  McNary  with  a  brief  to  this  effect. 

•    Hops  growing  on  vines  produced  annually  by  industry  and 

^^^tion  are  regarded  as  frucius  industrtales  and  personal 

f   V^Xty,  though  the  root  of  the  vine  is  perennial,  living  for  a 

»fve^  of  years:  8  Am.  &  Eng.  Enc.  Law  (2  ed.),  302,  303; 

Tiedeman,  Real  Prop.  §  70. 

11.  One  who  sows,  cultivates  and  harvests  a  crop  upon  the 

land  of  another  is  entitled  to  the  crop  as  against  the  owner  of 

the  ground,  whether  he  came  into  the  possession  of  the  land 

lawfully  or  not,  provided  he  remains  in  possession  until  the 

crop  is  harvested:  Page  v.  Fowler,  39  Cal.  412   (2  Am.  Rep. 

462);  Martin  v.  Thompson,  62  Cal.  618;  Huersiai  v.  Muir,  64 

Cal.  450  (2  Pac.  33)  ;  Oroome  v.  Almstead,  101  Cal.  425  (35 

Pac.  1021)  ;  Johnston  v.  Fish,  105  Cal.  420  (45  Am.  St.  Rep. 

53:  38  Pac.  979)  ;  Dollar  v.  Roddenbery,  97  Ga.  148  (25  S.  E. 

410) ;  Lindsay  v.  Winona  &  St.  P.  R.  Co.  29  Minn.  411   (43 

Am.  Bep.  228:  13  N.  W.  191) ;  Boyer  v.  WUliams,  5  Mo.  335 

(32  Am.  Dec.  324);  McAllister  y.  Lawler,  32  Mo.  App.  91; 

Edwards  v.  Eveler,  84  Mo.  App.  405;  Morgner  v.  Biggs,  46 

Mo.  65;  Harris  v.  Turner,  46  Mo.  438;  Jenkins  v.  McCoy,  50 

Mo.  348;  Adams  v.  Leip,  71  Mo.  597;  Brothers  v.  Hurdle,  32 

^-  C.  (10  Ired.  L.)  490  (51  Am.  Dec.  400)  ;  Ray  v.  Gardner, 

82  X.  C.  454;  Faulcon  v.  Johnston,  102  X.  C.  264  (11  Am.  St. 

Bep.  737:  9  S.  E.  394) ;  Hinton  v.  Walston,  115  N.  C.  720  (20 

S.  E.  164) ;  Stockwell  v.  Phelps,  34  IST.  Y.  363  (90  Am.  Dec. 

710);  ?fctfKp«  V.  Keysaw,  7  Okl.  674  (56  Pac.  695) ;  Kirtley  v. 

%H  10  Okl.  16  (62  Pac.  808);  Churchill  v.  Ackerman,  22 

^ash.  227  (60  Pac.  406) ;  Cul'len  v.  Bowen,  36  Wash.  665  (79 
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Pac.  305);  12  Cyc.  p.  977;  8  Am.  &  Eng.  Enc.  Law  (2  ed.), 
329;  8  Ballard,  Real  Property,  §99. 

For  respondents  there  were  oral  arguments  by  Mr.  William 
Marion  Kaiser  and  Mr,  Wirt  Minor,  with  a  brief  over  the  names 
of  Wm.  M.  Kaiser,  Woodson  T.  Slater  and  Teal  &  Minor,  to 
this  effect. 

1.  When  a  mere  intrudei;  upon  lands  plants  crops  thereon, 
such  crops,  so  long  as  they  remain  unsevered,  are  the  property 
of  the  land  owner  (12  Cyc.  977),  and  where  a  landlord  re-enters 
for  breach  of  a  condition  in  a  lease,  he  is  immediately  invested 
with  the  titla  to  the  premises  and  the  emblements  growing 
thereon:  2  Taylor,  Land.  &  Ten.  (9  ed.)  §  535;  8  Am.  &  Eng. 
Enc.  Law  (2  ed.),  319;  Samson  v.  Rose,  65  N.  Y.  411;  Smith 
V.  Reeder,  21  Or.  541  (15  L.  R.  A.  172:  28  Pac.  890). 

2.  A  trespasser  who  sows,  cultivates  and  harvests  a  crop 
upon  the  land  of  another,  and  against  the  opposition  and  pro- 
tests of  the  owner,  has  no  right  to  such  crop,  even  if  he  has 
cut  and  gathered  it:  Croity  v.  Collins,  13  111.  567;  Simpkins 
V.  Rogers,  15  111.  397;  Samso7i  v.  Rose,  65  N.  Y.  411;  Wadge  v. 
Kittleson,  12  N.  D.  452  (97  X.  W.  856)  ;  Freeman  v.  McLen- 
nan, 26  Kan.  151;  Rowell  v.  Klein,  44  Ini  290  (15  Am.  Rep. 
235)  ;  McLean  v.  Bovee,  24  Wis.  295  (1  Am.  Rep.  185) ;  Mc- 
Oinnis  v.  Femandes,  135  111.  69  (25  Am.  St.  Rep.  347:  26 
N.  E.  109) ;  Lindsay  v.  Winona  £  St  P.  R,  Co.  29  Minn.  411 
(43  Am.  Rep.  228:  13  N.  W.  191) ;  Thomes  v.  Moody,  11  Me. 
139. 

3.  Receipt  of  rent  after  a  landlord  has  actually  commenced 
his  action  of  ejectment  for  a  forfeiture  does  not  amount  to  a 
waiver:  Taylor,  Land.  &  Ten.  (1  ed.)  §497;  1  Wood.  Land.  & 
Ten.  324. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  lease  or  agreement  between  the  defendants  and  Hus- 
ton for  the  possession  and  cultivation  of  the  hop  yard  for  the 
years  1903  and  1904  was  a  personal  contract  and  not  assign-. 
able  to   a   third   person   without   consent   of   defendants.      An 
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^^tempt  to  make  such  an  assignment  would  work  a  forfeiture 

^^  Huston's  interest  and  give  the  defendants  an  immediate  right 

^^fe-entry:  Meyer  v.  Livesley,  45  Or.  487  (106  Am.  St.  Rep. 

^^'^:  78  Pae.  670);  Randall  v.  Chubb,  46  Mich.  311  (41  Am. 

^P-  165:  9  N.  W.  429).     When,  therefore,  Huston  undertook 

^  assign  his  interest  to  the  plaintiff  and  put  the  latter  in  pos- 

^^lou  it  worked  a  forfeiture  of  the  agreement  and  authorized 

^   ^lefendants  to  immediately  re-enter  and  take  possession  of 

^  Pxx)perty. 

^l'  l^he  evidence  shows  they  did  this  in  a  peaceable  and  or- 
^"  manner  on  March  11th,  and  were  thereby  restored  to 
f^^^ion:  Smith  v.  Reeder,  21  Or.  541  (15  L.  R.  A.  172:  28 
\^<!.  890).  At  that  time  the  hop  roots  had  sprouted  and  were 
growing,  and  upon  re-entry  by  the  defendants  the  title  thereto 
vested  in  them.  When  the  estate  of  a  tenant  or  occupant  of 
land  is  forfeited,  or  the  tenancy  terminated  by  some  act  of  his, 
and  the  landlord  or  owner  re-enters,  the  tenant  or  occupant  is 
not  entitled  to  the  crops  growing  thereon,  but  they  pass  to  the 
landlord  with  the  title  to  the  land:  8  Am.  &  Eng.  Bnc.  Law 
(2  ed.),  319;  Taylor,  Land.  &  Ten.  §535;  Samson  v.  Rose, 
^5  X.  Y.  411.  This  latter  case  is  much  in  point.  In  that  case 
the  plaintiff  leased  his  farm  to  Tripp  &  Greene  for  five  years 
for  an  annual  rent,  payable  in  January  of  each  year.  There 
^M  a  clause  authorizing  the  re-entry  of  the  lessor  in  case  the 
rent  was  not  so  paid.  Tripp  &  Greene  did  not  pay  the  rent 
dne  in  January,  1870,  and  on  March  20th  thereafter  the  plain- 
tiff brought  an  action  in  ejectment  to  recover  possession  of  the 
Pi^mises,  and  in  due  time  recovered  judgment,  and  was  put 
in  possession.  Pending  the  litigation  Tripp  &  Greene  sublet  the 
premises  to  the  defendant,  who  raised  a  crop  of  grain  from 
^d  sown  after  the  commencement  of  ejectment  proceedings, 
^hich  had  been  cut  but  not  removed  from  the  land  at  the  time 
plaintiff  was  put  in  possession  under  the  judgment  in  ejectment, 
ihe  question  in  the  case  was  as  to  the  title  to  such  grain.  The 
court  held  that  it  belonged  to  the  plaintiff,  because  under  the 
•statute  the  commencement   of   the   ejectment   proceeding  was 
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equivalent  to  a  re-entry  on  the  demised  premises  for  condition 
broken,  thus  applying  the  doctrine  alluded  to  that  an  entry  by 
a  landlord  for  condition  broken  vests  in  him  the  title  to  grow- 
ing crops. 

The  principle  of  that  case  seems  to  us  controlling  here.  In- 
deed, the  case  at  bar  is  much  more  favorable  to  the  defendants 
on  its  facts  than  the  one  cited.  In  this  case  there  was  an 
actual  re-entry  by  defendants  while  the  crop  was  growing  and 
unharvested;  while  in  the  New  York  case  the  re-entry  was  con- 
structive. Again,  in  this  case  the  crop  was  growing  on  the 
premises  at  the  time  of  the  re-entry;  while  there,  seed  was 
planted  after  the  constructive  re-entry.  The  judgment  was 
not  unanimous  in  the  New  York  case,  but  the  judges  all  agreed 
as  to  the  general  principle  of  law:  that  an  actual  re-entry  by 
a  landlord  for  condition  broken  vests  him  with  title  to  all  grow- 
ing crops  on  the  land ;  but  they  differed  as  to  whether  the  com- 
mencement of  an  action  of  ejectment  was  equivalent  to  such 
re-entry, — ^a  question  that  .does  not  arise  in  this  case. 

3.  The  plaintiff  relies  for  recovery  upon  the  general  doctrine 
that  the  owner  of  land  out  of  possession  is  not  entitled  to 
annual  crops  grown  and  severed  from  the  soil  by  an  occupant: 
Page  v.  Fowler,  39  Cal.  412,  416  (2  Am.  Rep.  462)  ;  Qroome 
V.  Almstead,  101  Cal.  425  (35  Pac.  1021) ;  MaHin  v.  Thomp- 
son, 62  Cal.  618;  Jenkins  v.  McCoy,  50  Mo.  348;  Adams  v. 
Leip,  71  Mo.  59T;  Ray  v.  Oardner,  82  N.  C.  464;  Favlcon  v. 
Johnston,  102  N.  C.  264,  267  (11  Am.  St.  Rep.  737:  9  S.  E. 
394) ;  Stockwell  v.  Phelps,  34  N.  Y.  363,  364  (90  Am.  Dec. 
710) ;  Phillips  v.  Keysaw,  7  Okl.  674  (56  Pac.  695)  ;  KiHley 
V.  Dykes,  10  Okl.  16  (62  Pac.  SOS) ;- Churchill  v.  Ackerman, 
22  Wash.  227  (60  Pac.  406) ;  8  Ballard,  Real  Prop.  §  99.  But 
we  think  this  rule  cannot  apply  to  one  who  secures  and  main- 
tains possession  by  an  injunction  wrongfully  issued  after  a 
landlord  has  lawfully  re-entered  for  condition  broken.  The 
plaintiff  never  was  in  the  exclusive  possession  of  the  premises, 
except  by  virtue  of  the  injunction,  either  in  •his  capacity  as 
the  assignee  of  Huston  or  in  any  other  capacity.     At  most. 
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his  possession  was  joint  with  that  of  the  defendant  and  both 
were  engaged  in  cultivating  hops  until  the  time  of  the  injunc- 
tion. It  takes  something  more  than  such  a  holding  to  con- 
stitute an  occupant  within  the  meaning  of  the  rule  invoked 
by  plaintiff.  Because  he  was  able  by  reason  of  the  injunction 
to  crop  the  land  without  license  and  against  the  protest  of  the 
defendants  does  not  give  him  a  legal  title  to  the  crop  growing 
thereon  at  the  time  of  his  entry.  His  act  was  without  right 
or  authority,  and  at  his  peril,  and  he  must  suffer  the  conse- 
quences. If  he  thought  himself  wronged  by  the  refusal  of  the 
defendants  to  recognize  the  assignment  from  Hmston  he  should 
have  resorted  to  an  appropriate  action  to  recover  damages  and 
not  insisted  on  remaining  in  possession  by  means  of  an  injunc- 
tion. 

4.  It  is  claimed  that  the  delivery  to  and  acceptance  by  the 
defendants  in  October,  1904,  of  a  part  of  the  hops  raised  on 
the  yard  during  that  year  is  prima  facie  evidence  of  the  rela- 
tion of  landlord  and  tenant,  and  sufficient  to  take  the  case  to 
the  jury  on  that  point.  As  a  general  rule  the  payment  of  rent 
by  one  in  occupancy  of  premises  is  evidence  of  a  tenancy,  but 
not  when  paid  under  such  circumstances  as  to  rebut  such  an 
idea:  Wood,  Land.  &  Ten.  §  4;  Taylor,  Land.  &  Ten.  §  3.  It 
clearly  appears  that  defendants  did  not  receive  or  accept  the 
hops  delivered  to  them  by  plaintiff  with  any  intention  of  rec- 
ognizing plaintiff  as  their  tenant,  but  because  they  claimed 
title  to  all  the  hops  grown  in  the  yard.  They  had  denied  plain- 
tiffs right  to  possession  from  the  beginning  and  were  at  the 
time  of  the  delivery  litigating  that  question  with  him;  and  it 
would  be  inconsistent  with  their  entire  attitude  throughout  the 
proceedings,  and  all  the  circumstances  of  the  case,  to  give  to 
the  mere  fact  of  the  receipt  by  them  of  a  part  of  the  hops  the 
eifect  of  evidence  of  a  tenancy. 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed,  and  so  ordered.  Affibked. 
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KRAU8E  V.  OREGON   STEEL.  CO. 

01  Pac.  442.  02  Pac.  810. 

What    DKOREE    is    ENFORCKABIiS    AFTBB    ApPKAL    and   AFFrRMAKCS— 

Jurisdiction  to  Modify  After  Mandatr. 

1.  After  an  equity  case  has  been  tried  on  appeal  and  the  mandate  of  the 
supreme  court  with  the  appropriate  decree  entered  In  the  trial  court,  the 
original  decree  ceases  to  have  any  force,  the  decree  ordered  by  the  appellate 
court  takes  its  place,  and  the  latter  is  not  subject  to  any  change  or  mocliflca- 
tion  by  the  circuit  court. 

APPEAIi—RlGHT  OF  RXTPREXB  OOITBT  TO    MODIFY    DECREE  AFTER  OlK>8E 

OF  Term. 

2.  The  rule  that  by  the  lapse  of  the  term  a  court  loses  Jurisdiction  of  a 
cause  In  which  a  final  order  has  been  entered  applies  to  the  supreme  court  as 
well  as  to  the  circuit  courts,  and  after  the  term  the  only  power  remaining  In 
the  supreme  court  is  to  recall  the  mandate  for  the  purpose  of  correcting  an 
error  of  the  court,  to  settle  the  cost  bill,  or  to  determine  some  matter  relating 
to  the  enforcement  of  the  decree;  there  is  no  power  to  modify  the  decree  or 
Judgment  in  its  essential  features. 

From  Clackamas :  Thomas  A.  McBride,  Judge. 

Suit  by  August  Krause  against  the  Oregon  Iron  &  Steel  Co., 
in  which  the  decree  of  the  supreme  court  was  entered  in  1904 
in  the  trial  court.  Defendant  moved  the  circuit  court  to  cor- 
rect this  decree,  which  that  court  refused  to  do,  whereupon  peti- 
tioner appealed.  This  is  the  first  matter  here  reported,  and  the 
decision  of  the  trial  court  was  affirmed.  The  defendant  then 
applied  directly  to  the  supreme  court  to  recall  the  mandate, 
which  is  the  second  matter  reported,  and  the  motion  was  de- 
nied.    Both  opinions  are  reported  under  one  title. 

Affirmed:    Motion  Denied. 


Decided  20  August,  IflOT. 

Ox  Appeal  From  Order  Refusing  to  Modify  Decree 
Entered  on  Mandate. 

fll  Pac.  «3}. 

For  appellant  there  was  a  brief  over  the  name  of  Williams, 
Wood  &  Linthicum,  with  an  oral  argument  by  Mr,  Stewart 
Brian  Linthicum. 

For  respondent  there  was  a  brief  with  an  oral  argument  by 
Mr,  Cicero  Milton  Idleman. 
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Opinion  by  Mh.  Justice  Eakin. 

1.  This  cause  was  tried  in  the  lower  court  in  June,  1901, 
and  appeal  taken  from  the  decree  therein,  and  on  August  8, 
1904,  decree  was  rendered  in  this  court  {Krause  v.  Oregon  Steel 
Co.  45  Or.  378:  77  Pac.  833),  which,  upon  mandate,  was  en- 
tered in  the  lower  court.  Afterward,  on  May  12,  190r»,  the 
defendant,  by  motion  and  affidavits,  applied  to  the  lower  court 
to  have  an  execution  theretofore  issued  on  said  decree  recalled, 
and  for  an  order  interpreting  and  modifying,  or  correcting, 
said  decree  in  accordance  with  equity  and  the  intention  of  that 
court.  The  lower  court  denied  the  motion,  for  the  reason  that 
it  was  without  jurisdiction  to  entertain  it,  from  which  this 
appeal  is  taken. 

Counsel  for  the  defendant  insists  that  the  lower  court  had 
jurisdiction  to  hear  and  determine  the  motion,  as  it  only  called 
for  a  correction  of  the  decree  of  that  court.  The  vice  of  this 
position  is :  Counsel  assumes  that,  as  the  decree  below  was 
affirmed  in  this  court,  it  rests  now  upon  the  original  decree 
entered  by  the  lower  court ;  but  it  is  not  now  the  decree  of  the 
lower  court,  except  for  purposes  of  enforcement.  The  cases 
cited  by  counsel  for  defendant  in  support  of  its  motion  only 
discuss  the  power  of  the  court  over  its  judgments  after  the 
adjournment  of  the  term  at  which  they  were  rendered,  viz.,  cor- 
rections of  clerical  errors  and  nunc  pro  tunc  entries  to  make  the 
judgment  conform  to  that  pronounced  by  the  court;  but  they 
can  have  no  application  in  such  a  case  as  this,  and  are  not 
authority  as  to  the  power  of  the  circuit  court  to  modify  a  decree 
of  the  supreme  court,  which,  upon  mandate,  is  entered  there. 

In  Welch  v.  Keene,  8  Mont.  305  (21  Pac.  25),  cited  by  de- 
fendant, the  appeal  was  dismissed,  which  left  the  original  decree 
rendered  in  the  court  below  the  decree  in  the  case  imaffected 
by  the  appeal,  and  is  therefore  not  in  point.  Elliott,  Appel- 
late Procedure,  §  576,  says :  "No  modification  of  the  judg- 
ment or  decree  directed  by  the  appellate  tribunal  can  be  made 
by  the  trial  court.  No  provision  can  be  ingrafted  upon  it,  nor 
can  any  be  taken  from  it."     And  in  Section  579,  in  speaking 
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of  aflSrmance  of  judgments  at  law,  he  says :  "This  confirmation 
operates  to  a  limited  extent  as  a  merger,  inasmuch  as  it  con- 
cludes the  trial  court  and  the  parties,  and  absolutely  precludes 
them  from  modifying  or  abrogating  the  judgment  afSrmed. 
The  authority  of  the  trial  court  as  to  all  matters  involved  in 
the  appeal  and  adjudicated  by  the  judgment  there  rendered  ifl 
at  an  end/^  In  the  case  at  bar,  after  findings  and  decree  by 
the  lower  court,  the  suit  was  appealed,  and  the  cause  tried 
anew  here  upon  the  law  and  facts.  This  court  rendered  its  own 
decree  thereon,  which,  upon  mandate  of  this  court,  was  entered 
in  the  lower  court  for  enforcement,  and  the  original  decree 
rendered  by  the  circuit  court  thereby  became  functus  officio, 
and  the  decree  of  this  court  is  final,  and  not  within  the  power 
of  the  lower  court  to  change  or  modify.  Therefore  the  lower 
court  was  without  jurisdiction  to  entertain  the  motion,  and  the 
order  denying  it  is  affirmed.  Affibhed. 


Decided  17  December.  1907. 

Ox  Motion  to  Recall  Mandate. 

»2  Pac.  810. 

Mr.  Stewart  Brian  Linthicum  and  Mr.  John  Couch  FUmders 
for  the  motion. 

Mr.  Cicero  Milton  Idleman,  contra. 

Opinion  by  Mr.  Justice  Eakin. 

This  suit  was  commenced  November  6,  1897,  for  the  purpose 
of  enjoining  defendant  from  maintaining  a  dam  in  the  Tuala- 
tin River.  The  decree  of  the  lower  court  therein  was  affirmed 
by  this  court  on  August  15,  1904:  Era/use  v.  Oregon  Steel  Co. 
45  Or.  378  (77  Pac.  833).  The  decree  of  the  lower  court  pro- 
vides that  the  dam  be  abated ; 

"save  and  except  that  portion  thereof  which  extends  from  the 
lowermost  part  of  said  dam  upwards  to  a  height  of  24  inches, 
that  is  to  say  *  *  excepting  the  lower  24  inches  thereof  begin- 
ning from  the  lowermost  portion  thereof.^' 
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This  court  (opinion  by  Mr.  Justice  Wolverton),  after  a 
thorough  review  of  the  evidence,  grants  a  similar  decree,  and 
it  is  claimed  now  by  this  motion  that  the  decree  of  the  lower 
court  was  intended  to  permit  the  dam  to  be  maintained  to  such 
height  as  would  raise  the  water  two  feet  above  low  water.  The 
fifth  finding  of  fact  by  the  lower  court  is  in  the  following 
words: 

"That  said  dam  can  be  maintained  at  a  height  of  24  inches 
above  the  lowermost  portion  thereof  without  injury  or  damage 
lo  the  lands  of  plaintifiF,  and  that  the  injury  above  mentioned 
l»as  been  caused  by  erecting  and  maintaining  said  dam  to  a 
height  of  more  than  24  inches  above  the  lowermost  portion 
thereof.'' 

Thus  a  decree  for  a  dam  of  greater  height  would  not  have 
been  supported  by  the  findings.  Mr.  Justice  Wolverton  finds 
as  facts  that  the  dam  was  built  of  sawed  timbers,  12x12  inches, 
placed  one  above  the  other,  and,  at  the  time  of  the  trial,  con- 
sisted of  three  tiers  of  such  timbers,  with  a  decking  of  about 
four  inches,  and  that  this  created  the  damage  complained  of; 
and  he  finds  that  this  dam  would  create  some  rise  in  Rock 
Creek,  upon  which  plaintiflE's  lands  are  situated — from  a  foot 
to  a  foot  and  a  half  above  its  normal  condition — and  then  says : 
"At  what  particular  height  it  can  be  maintained  without  injur- 
ing him  is  not  so  clear.  Relatively  speaking,  a  two-foot  dam 
would  affect  Rock  Creek  but  slightly,  and  we  entirely  agree  with 
the  judgment  of  the  learned  trial  court  that  it  ought  to  be 
.  abated  to  that  height  from  the  lowermost  portion  of  the  bed 
of  the  stream.''  Thus  it  will  be  seen  that  the  decree  reduces 
the  dam  only  by  removing  from  it  one  timber  and  the  decking 
as  it  stood  at  the  time  of  the  trial.  It  is  also  plain  ^hat  no 
change  can  be  made  in  the  decree  without  a  retrial  of  the  suit; 
nor  are  we  convinced  that  a  retrial  would  result  differently. 

2.  The  supreme  court,  equally  with  other  courts,  is  subject 
to  the  rule  that  a  court  loses  jurisdiction  of  a  cause  in  which 
final  decree  has  been  rendered  by  lapse  of  the  term.  It  has 
power  after  the  term  to  recall  the  mandate  to  correct  a  mis- 
prision of  the  clerk,  settle  the  cost-bill,  or  to  determine  any 
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other  matter  relating  to  its  enforcement,  but  not*  to  qualify  or 
modify  that  which  the  court  has  once  finally  determined:  1 
Black,  Judgments,  153,  154;  Harvey's  Heirs  v.  Wait,  10  Or. 
117;  Dray  v.  Block,  29  Or.  347  (45  Pac.  772).  The  reUef 
sought  here  is  not  to  make  the  entry  conform  to  the  decree 
actually  rendered,  but  to  change  its  substance  and  effect,  and 
is  beyond  the  power  of  the  court;  and  the  motion  to  recall  the 
mandate  is  denied.  Affirmed:  Motion  Denied. 


Argued  2  July,  decided  SO  August.  1907. 
OlilVER  V.  NEWBERG. 

91  Pac.  47D. 

Municipality— Oh ANOiNG  Oouicty  Roads  to  Strkxts. 

1.  When  a  city  proceeds  to  act  under  a  charter  authorizing  it  to  open,  work 
and  control  all  highways  and  roads  within  the  corporate  limits,  and  except- 
ing that  territory  from  the  Jurisdiction  of  the  county  court,  and  expressly 
vesting  in  the  city  control  of  the  roads  within  its  boundaries,  it  thereby  accepts 
the  relinquishment  of  the  county  court  over  such  roads  and  the  latter  thereby 
become  city  streets  and  are  thereafter  subject  to  the  burdens  of  streets : 
HeipU  V.  E€ut  Portland,  18  Or.  97.  distinguished. 

Sams—Leoislativie  Intbntion. 

2.  Whether  a  county  road  becomes  a  street  when  included  within  a  city*s 
corporate  limits  depends  upon  the  intention  of  the  legislature,  as  gathered 
from  the  city  charter,  general  laws  and  the  whole  course  of  legislation  on  the 
subject. 

Stbkets— Dedication  by  Sale  of  Platted  Lots. 

8.  A  sale  of  lots  with  reference  to  a  plat  showing  a  street  is  suffloient  to 
complete  a  dedication  of  such  street,  subjecting  it  to  any  new  servitude  inci- 
dent to  it  as  a  street. 

Validity  of  8tbext  Assessment. 

4.  Under  the  provisions  of  the  charter  of  Newberg  the  scheme  for  assess- 
ing the  cost  of  street  improvements  is  a  pro  rata  one  on  all  the  lots  involved 
according  to  frontage. 

From  Yamhill:  Wklliam  Galloway,  Judge. 

Statement  by  Mr,  Justice  Eakin. 

This  is  a  suit  brought  by  A.  P.  Oliver  and  others  against 
the  City  of  Newberg  and  others  to  enjoin  the  collection  of  an 
assessment  of  the  expense  of  a  street  improvement  upon  abut- 
ting property.  The  street  improved  is  known  as  "First  Street," 
and  was  originally  a  county  road,  laid  out  by  Yamhill  County 
prior  to  the  platting  of  any  part  of  the  City  of  Newberg  and 


Aug.  1907]  Oliver  v.  Newberg.  98 

prior  to  its  incorporation.     The  town  was  originally  incorpo- 
rated in  1889,  and  afterward,  in  1893,  a  new  act  of  incorpora- 
tion was  pissed,  repealing  the  old  one.     In  the  re-enactment 
of  1893  the  charter  excepts  out  of  the  jurisdiction  of  the  county 
court  of  Yamhill  County  all  the  territory  within  the  city  for 
road  purposes  or  taxation  therefor,  and  grants  to  the  city  the 
fxill  control  of  all  county  roads  within  its  jurisdiction.     In  the 
year  1905  the  said  city,  by  virtue  of  the  terms  of  its  charter 
^ith  reference   to  the   improvement   of   streets,   proceeded   to 
grade,  gravel  and  erect  a  curb  on  either  side  of  said  First  Street 
for  a  distance  of  nine  blocks,  and,  after  the  completion  of  said 
I'^iprovements,  ascertained  the  expense  of  grading  and  gravel- 
^^g  to  be  $4,449,  and  of  the  curb  45  cents  per  lineal  foot.    The 
.   y  then  proceeded  to  assess  the  said  expense,  less  the  street 
^•^tions,  to  the  abutting  property  along  the  said  street  pro 
^    <iC2cording  to  the  frontage.    On  trial  of  the  suit,  the  find- 
^^       ^^^rere  in  favor  of  defendants,  and  the  suit  dismissed;  and 
4    x^l^in tiffs  appeal.  ,  Affibmbd. 

F'<:^:Kr  appellants  there  was  a  brief  over  the  names  of  Martin 
Lui^m.^9^  Pipes  and  McCain  &  Vinton,  with  oral  arguments  by 
3fr-      -^^^^pes  and  Mr,  James  McCain. 

**  ^^'i^  respondents  there  was  a  brief  over  the  names  of  Richard 
lVfl»*c^  Montague,  and  Clarence  Butt,  with  an  oral  argument  by 
Jf^-      J^ontaffue. 

^^¥>X7iion  by  Mr.  Justice  Eakin. 

*^^  plaintiffs  seek  to  avoid  liability  for  said  assessment  upon 

tn^     S^'ound  that  the  said  alleged  First  Street  is  a  county  road, 

^^  abutting  property   is  not  subject   to  the  expense  of  the 

ii<^p:r'ovement8  thereof  under  the  city  charter,  and  that,  if  liable, 

tn^    oity  should  have  assessed  to  each  lot  only  the  expense  of 

t'^^     improvement   of  the  half   street   abutting  thereon.     The 

^6^Ue8  as  to  the  manner  in  which  improvements  were  made  and 

\v\«  character  of  the  material  used  thereon  are  waived  by  the 

^^'^^ntiffs.     Questions  for  consideration  therefore  are:     Is  the 

fi<>^^illed  First  Street  a  street  within  the  meaning  of  the  char- 
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ter  authorizing  such  improyements  ?  And^  if  so^  was  the  man- 
ner of  the  assessment  of  the  expense  of  the  improvement  against 
the  adjacent  property  within  the  authorization  of  the  charter? 
1.  By  the  charter  of  1893  the  City  of  Newberg  was  created, 
the  boundaries  of  which  included  the  street  in  question;  and 
by  Section  139  it  is  provided: 

"The  City  of  Newberg,  as  created  by  this  act,  shall  have  full 
power  to  lay  out,  open,  work,  change  and  control  all  the  high- 
ways and  roads  within  the  corporate  limits  thereof,  and  the 
inhabitants  of  said  city  within  said  limits,  and  all  property 
therein  shall  be  exempt  from  the  payment  of  road  taxes  of  any 
and  every  kind  to  the  County  of  Yamhill.  *  *  For  the  purpose 
mentioned  in  this  section,  the  territory  within  the  limits  of  the 
City  of  Newberg  is  excepted  out  of  the  jurisdiction  of  the 
county  court  of  Yamhill  County,  Oregon,  and  full  control  of 
all  roads  and  highways,  or  parts  thereof,  within  the  corporate 
limits  of  said  city  is  hereby  vested  in  the  City  of  Newberg^': 
Laws  1893,  pp.  282,  316. 

When  the  city  proceeded  to  act  under  the  charter  of  its  cre- 
ation, it  thereby  accepted  the  relinquishment  and  grant  of  all 
county  roads  within  its  territory,  and  ipso  facto  they  became 
streets.  In  Heiple  v.  East  Portland,  13  Or.  97  (8  Pac.  907), 
cited  by  plaintifiFs'  counsel  as  holding  contrary  to  this  view,  it 
is  found  that  the  language  of  the  charter  is  very  different  from 
the  one  before  us.  The  East  Portland  charter  amendment  of 
1872  (Laws  1872,  p.  181)  only  excepts  the  territory  out  of  the 
jurisdiction  of  the  county  court  and  authorizes  the  city  to  col- 
lect road  taxes  for  repairs  of  streets.  It  also  appears  that  the 
act  of  1872  was  an  amendment  or  addition  to  the  East  Portland 
charter  relating  to  county  roads,  and  not  mentioned  in  the 
original  charter.  Mr.  Justice  Lobd,  in  holding  that  the  act 
did  not  make  it  a  street,  says:  "The  case  is  different  where, 
by  the  act,  the  limits  of  the  city  are  extended,  and  new  territory 
is  acquired  and  subjected  to  the  laws  and  jurisdiction  of  the 
municipality."  Also,  in  the  Eugene  charter  (Laws  1889,  pp. 
273,  296),  Sec.  98  gives  authority  to  the  city,  when  it  is  deemed 
expedient,  to  establish  streets  upon  county  roads  within  its  lim- 
its; and  when  so  located  they  shall  become  streets.    In  Huddle-' 
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ston  V.  Eugene,  34  Or.  343  (55  Pac.  868:  43  L.  H.  A.  444),  it 
^s  held  that  no  new  condemnation  was  required  and  that  the 
ordinance  for  its  improvement  was  an  acceptance  of  the  grant; 
^^d  in  the  opinion  in  that  case,  Mr.  Justice  Mooke  cites  with 
approval  McGrew  v.  StewaH,  51  Kan.  185  (32  Pac.  896),  in 
^hich    it  is  held  that,  where  a  city  extends  its  boundary  over 
^^     territory,   the  highway   therein  was   impressed   with  the 
ciaraoter  of  a  street,  and  subject  to  exclusive  control  by  the 
^^^J^     SLixi  to  the  liabilities  and   servitudes  of  all  other  streets 
^itkixi    the  city.    To  the  same  efiFect  is  Elliott,  Hoads  &  Streets 
n  ed.  ),  p.  313;  same  work  (2  ed.),  §450. 
^'     AiVhether  a  county  road  becomes  a  street,  when  included 
vita  XXX    the  corporate  limits  of  a  city,  depends  upon  the  inten- 
tion    o:f  the  legislature,  as  gathered  from  the  city  charter,  gen- 
eral^ l^^g  and  the  whole  course  of  legislation  on  the  subject: 
'i  Dillon^  Munic.  Corp.  §  676  et  seq,;  State  ex  rel  v.  Com'rs  Put- 
mn     cyounty,  23  Fla.  632  (3  South.  164).    Where  the  legisla- 
ture    Irxas  expressly  conferred  upon  the  corporation  control  of 
tne   coxinty  roads  within  its  boundaries,  and  excepted  the  terri- 
tory   ^^ithin  it  from  county  control  for  road  purposes,  there  is 
no  q\x^8tion  but  that  such  highways  become  streets,  and  subject 
to  all    the  burdens  of  streets.     This  is  definitely  stated  in  27 
^"    &  Eng.  Enc.  Law  (2ed.),  104,  and  recognized  in  Elliott, 
^•^^s  &  Streets  (2  ed.),  §  116.     In  Railroad  Co.  v.  Defiance, 
^^  Olxio  St.  262,  299  (40  K  E.  89,  97),  the  court  say:    "While 
^^^^^el  for  the  plaintiflE  concede  that  the  parts  of  the  county 
r<>^as   so  brought  within  the  defendant's  corporate  limits  became 
"^Sli^^ays  of  that  municipality,  they  contend  it  acquired  Qon- 
t^^i   of  them,  in  the  language  of  the  petition,  'for  police  pur- 
p^BeB   only,*  by  which  we  understand  counsel  to  mean  that  the 
d^iexidant  was  without  authority  to  improve  them  at  all,  or, 
1^  voaproved,  the  expenses  should  be  paid  by  tax  collected  from 
tile  property  of  the  whole  county.    This  position  is,  we  think, 
^^tenable.    The  highways  so  brought  within  the  corporate  lim- 
\tB  of  the  defendant  were  removed  from  the  control  which  the 
jjounty  commissioners  theretofore  had  over  them,  and  became 
subject  to  the  control,  supervision  and  care  of  the  municipal 
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authorities,  like  other  streets  and  highways  of  the  corporation. 
By  express  statutory  provision  the  council  is  given  Hhe  care, 
supervision  and  control  of  all  public  highways,  streets,  avenues, 
alleys,  sidewalks,  public  grounds  and  bridges  within  the  corpo- 
ration,^ and  is  charged  with  the  duty  of  causing  Hhe  same  to 
be  kept  open  and  in  repair,  and  free  from  nuisance':  Section 
2640,  Rev.  St.  The  duty  thus  devolved  upon  the  council  is 
attended  with  the  power  to  do  whatever  may  be  necessary  in 
the  proper  and  lawful  performance  of  the  duty,  including  the 
power  to  improve  such  ways,  or  parts  thereof,  in  any  lawful 
manner,  when  and  as  the  public  convenience  may  demand. 
Grading  a  street,  and  changing  its  grade,  when  necessary  for 
its  convenient  use  by  the  public,  are  lawful  modes  of  improving 
the  street,  and  keeping  the  same  open  and  in  repair.'^  To  the 
same  effect  are  City  of  Louisville  v.  Brewer's  Adm*r,  24  Ky. 
Law  Rep.  1671  (72  S.  W.  9) ;  Almond  v.  Aitlanta  Con.  8t  Ry. 
Co.  108  Ga.  417  (34  S.  E.  6) ;  Cascade  County  v.  City  of  Great 
Falls,  18  Mont.  537  (46  Pac.  437)  ;  State  v.  Jones,  18  Tex.  874; 
Town  of  Ottawa  v.  Walker,  21  111.  605  (71  Am.  Dec.  121).  By 
the  terms  of  the  charter  above  quoted,  county  roads  within  the 
corporate  limits  of  the  City  of  Newberg,  existing  at  the  time 
of  the  act  of  incorporation,  thereby  became  streets. 

3.  The  plats  of  the  Town  of  Newberg  and  additions  thereto 
include  the  ground  traversed  by  the  county  road  now  claimed 
as  First  Street,  which  is  marked  thereon  as  "First  Street' ' ;  and 
although  prior  thereto  there  was  an  easement  over  the  same  in 
the  public  for  a  roadway,  yet  the  fee  remained  in  the  original 
owner  or  his  grantee.  In  most  of  these  plats  the  dedicators 
use  the  language,  "We  hereby  dedicate  all  our  interests  in  the 
streets  and  alleys  as  shown  by  said  plat,  field  notes  and  survey," 
or  equivalent  language;  and  even  where  such  words  of  dedica- 
tion are  omitted,  and  the  street  is  shown  by  the  plat,  the  sale 
of  lots  by  the  proprietor  with  reference  to  such  plat  is  suffi- 
cient to  complete  such  dedication  (Spencer  v.  Peterson,  41  Or. 
257 :  68  Pac.  519,  1108 ;  Christian  v.  Eugene,  49  Or.  170 :  89 
Pac.  419) ;  and,  such  being  the  case,  the  dedication  subjects  the 
street  to  anv  new  servitude  incident  to  it  as  a  street.     This  is 
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^  Recognized  in  the  case  of  Heiple  v.  East  Portland,  13  Or. 
/^ '^  Pac.  912),  where  Mr.  Justice  Lord  says:  "The  next 
^4^  ^^  is  estoppel  by  dedication,  in  this:  that  the  plaintiff 
^Id  lots  abutting  upon  the  disputed  tracts  according  to 
^^t)rded  plat,  recognizing  the  same  as  a  street.  As  stated, 
this  certainly  would  be  a  good  defense.^'  But  in  that  case  the 
disputed  tract  was  expressly  reserved  from  the  dedication.  Some 
of  these  additions  were  laid  out  and  the  plats  executed  prior  to 
the  incorporation  of  the  town  in  1889 ;  but  by  the  act  of  incor- 
poration they  became  subject  to  the  control  of  the  municipality 
and  to  the  liabilities  and  servitudes  incident  to  the  streets 
{McGrew  v.  Stewart,  51  Kan.  185:  32  Pac.  896),  and  upon 
either  ground  First  Street  is  a  street  subject  to  all  the  burdens 
incident  to  streets  within  the  municipality. 

4.  The  validity  of  the  method  adopted  by  the  city  in  appor- 
tioning the  expense  of  the  improvement  is  questioned  by  plain- 
tiffs.   The  expense  of  the  curb  and  graveling  was  uniform  as 
to  every  lot,  and  the  only  fluctuation  in  expense  is  in  the  grad- 
^Bft  which  cost  $713.50  for  the  whole  distance  of  2,402  feet— 
^es8  than  15  cents  per  front  foot.     If  the  expense  of  grading 
the  half  street  in  front  of  some  lots  was  only  one-fourth  as 
Diuch  as  that  of  grading  in  front  of  others,  as  testified  by  one 
witness,  the  cost  for  grading  the  lots  incurring  the  least  expense 
would  be  seven  and  a  half  cents  per  front  foot,  and  according 
^^  plaintiffs'  theory  the  excess  of  their  burden  would  not  ex- 
^<I  $3.50  upon  a  50-foot  lot.     Section  82  of  the  charter  of 
1893   (I^v^g  1893,  pp.  282,  305),  is  relied  upon  by  plaintiffs  as 
supporting  their  claim  that  each  lot  is  liable  for  the  improve- 
ment of  only  the  half  of  the  street  in  front  of  it  or  abutting 
^poi^  it.    The  only  purpose  of  this  section  is  evidently  to  declare 
w\iat  proportion  of  a  block  shall  be  liable  for  the  improvement 
oi  a  street  in  front  of  it,  viz. :  In  extending  the  liability  to  the 
itiiddle  of  the  block,  and  considering  the  charter  as  a  whole,  this 
section  can  only  be  construed  to  mean  that  all  the  portion  of  the 
block  extending  back  to  the  center  line  thereof  shall  be  liable 
for  the  full  amount  assessable  to  the  half  street  in  front  of  it. 
50  Or. 7 
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We  arrive  at  this  conclusion  for  the  reason  that  Section  64 
(Laws  1893,  pp.  282,  301),  provides  that  the  council  shall  "a?^- 
sess  upon  each  lot  or  part  thereof  liable  therefor  its  propor- 
tionate share  of  the  cost"  of  the  improvement.  Section  65 
(Laws  1893,  pp.  282,  301)  also  provides  that  the  total  cost  of 
the  improvement  shall  be  assessed  proportionately  to  the  adja- 
cent lots;  and  Section  66  (Laws  1893,  pp.  282,  301)  provides 
that  the  council  "shall  then  proceed  to  ascertain  and  determine 
the  proportionate  share  of  such  cost  assessable  to  each  tract  of 
land,  and  to  assess  by  resolution  each  lot  or  parcel  of  ground 
with  its  proportionate  share  of  such  cost,  which  determination 
and  assessment  shall  be  final  and  conclusive." 

Section  110  (Laws  1893,  pp.  282,  312)  still  further  strength- 
ens this  view,  as  it  provides :  "In  assessing  the  cost  of  any  street 
improvement  *  *  upon  the  abutting  property  holders,  the  coun- 
cil shall  assess  one-half  of  such  cost  upon  the  property  on  each 
side  of  such  street  *  *  to  a  line  in  such  adjacent  or  abutting 
blocks  parallel  with  such  street  or  alley  so  improved,  and  one-half 
the  entire  distance  across  such  block  therefrom;  provided,  that 
all  assessment  for  the  cost  of  building  or  repairing  any  sidewalk 
or  pavement  shall  be  upon  the  property  immediately  adjacent 
to  or  abutting  thereon,  and  for  the  full  price  of  constructing 
or  repairing  such  sidewalk  or  pavement."  The  exception  con- 
tained in  that  section  clearly  shows  that  the  legislature  meant 
that  the  expense  of  the  whole  improvement  is  to  be  apportioned 
to  the  adjacent  property,  except  sidewalks  and  pavement,  which 
are  to  be  built  by  the  owner  in  front  of  his  own  property,  and 
the  provision  that  one-half  of  the  improvement  shall  be  as- 
sessed to  each  side  of  the  street  shows  that  the  measure  is  not 
to  each  lot  the  expense  of  the  improvement  of  the  half  street 
abutting  such  lot.  The  charter,  taken  as  a  whole,  clearly  con- 
templates that  the  expense  of  the  improvement  such  as  this 
shall  be  apportioned  to  the  abutting  property  on  each  side  of 
the  street  back  to  the  center  line  of  the  block  proportionately, 
and  even  with  that  limitation  it  leaves  considerable  discretion 
to  the  council  as  to  what  shall  constitute  such  proportionate 
apportionment:  and  we  find  that  there  was  no  error  in  appor- 
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^^uing  the  total  expense  of  the  improvement  pro  rata  according 
^  fte  frontage  on  the  street. 
/  The  decree  of  the  lower  court  is  affirmed.  Affikmed. 
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ttl  Pac.  478. 

^'«raii3JAL  Law— Map  as  Evidknck. 
,     '-A  map  of  premises  under  consideration,  made  by  a  disinterested  compe- 

**/U  person,  is  admissible  In  evidence,  though  made  by  one  who  did  not  find 
^  ncfrjr  articles  shown  to  have  been  picked  up  at  points  marked  on  the  map. 

"i^re  ti^^^  persons  who  did  find  the  articles  sjiy  the  map  is  correct  and  shows 
^'y  tixK*  ioi'atlon  they  refer  to  in  their  testimony. 

0»i>K»i  OP  Pboof— Rendkring  Evfdenck  Oompktknt  by  Subskquent 

^        ^I*K«TIMOXY. 

*•  ''^Competent  evidence  that  U  Improperly  admitted  may  be  made  com- 
th  *"'    **^  later  testimony,  and  thereby  the  original  error  will  he  corrected, 

°''^^***  of  proof  l>eingamatter  of  discretion. 

iIa.1*^    Drawn  to  Illustrate  a  Theory  as  Eyibencr. 

'  "^  »»"iap  on  which  is  correctly  delineated  the  premises  referred  to  is  not 

^""^'^t  Incompetent  becauhc  it  has  lines  and  marks  Intended  to  illustrate  or 
MPPOi-t  ^  jjp  theory  of  the  party  for  whom  it  was  made,  the  difference  between 
•■^•x  It  t  y  and  tlie  tlieory  being  properly  explained. 

^'*>*SNC«-EXPBEHKING  OPINION    INSTEAD  OF  FACTS. 

'  ^t,  %^  competent  for  a  qualified  witness  to  express  an  opinion  as  to  the 
propfrr  deduction  to  be  drawn  from  the  facts  shown  in  evidence  wliere  they 
^^^ ^  Mvj^h  a  nature  that  they  cannot  be  clearly  placed  before  a  Jury  dis- 
connc-vt^^  from  the  conclusion  of  the  'v^itness. 

"^'^t  KiesH,  first  shown  to  be  competent,  may  state,  on  a  criminal  trial,  his 
op  n  On  ^^g  ^^  whether  a  «)-»)  rifle  would  make  a  hole  the  slxe  of  the  hole  in  a 
^J  ^    '»*«)m  a  fence  shown  him,  notwithstanding  it  was  admitted  that  the 

*  W  H****    was  done  with  a  W)-W)  rifle,  and  though  the  picket  and  the  bullet 

*  ^       struck  the  complaining  witness,  but  which  was  mashed  and  battered. 
*"^  ''^^^^Mved  In  evidence,  such  testimony  not  being  subject  to  the  objection 

, '^^  Question  was  one  which  the  Jury  was  as  competent  as  witness  tode- 

terxnir^^^ 

v'^^^A.tjLT  With  Intent  to  Kill— Evidence  ok  Extent  of  Injury. 

"  ^n  atrial  for  assault  with  Intent  to  kill  a  physician  who  attended  the 
liijure^j  person  may  state  the  nature  and  extent  of  his  Injuries,  .since  such 
eviaf?in»^  lends  to  explain  tlie  extent  and  nature  of  the  attack  and  Its  purpose. 

^**Sault  With  Intent  to  Kill— Instri'Ction  on  Helf- Defense. 

^  On  atrial  for  assault  with  Intent  to  kill.  It  appeared  that  111  feeling  had 

ex\«Xf?ci  bc'tween  the  complaining  witness  and  defendant,  and  that  defendant 

kne^-  that  complaining  witness  had  threatened  to  take  his  life  and  went 

Artn«(i  tor  that  purpose  ;  that  defendant,  having  occasion  to  call  on  one  who 

\\ve<i  lit»yond  complaining  witness'  farm,  selected  a  route  which  took  him 

ftfTOss  complaining  witness'  farm,  but  which  route  persons  living  in  that 

\iclnityhii4  uscKl  without  objection,  and  that  defendant  carried  with  him  a 

rtfl*'.   Held  to  warrant  a  charge  that  one  cannot  claim  self-defense  if  he  Inten- 
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tlonally  put  himself  where  he  knew  be  would  have  to  invoke  its  aid.  that  if 
defendant  could  have  avoided  any  conflict  without  increasing  the  danger  to 
himself  it  was  his  duty  to  do  so,  and  that  if  defendant  sought  the  conflict,  and 
the  prosecuting  witness  showed  flght  and  used  a  deadly  weapon,  or  did  an  act 
in  such  a  way  as  if  about  to  engage  in  an  affray,  he  could  not  invoke  the  law  of 
self-defense  until  he  had  flrst  retreated  as  far  as  he  could  with  safety  to  lilm- 
self. 

From  Marion :  George  H.  Burnett,  Judge. 
E.  L.  Remington  appeals  from  a  conviction  of  a  charge  of 
assault  with  intent  to  kill.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Grant 
Corby,  William  Henry  Holmes  and  Ra/uch  &  Senn,  with  an  oral 
argument  by  Mr.  Corby  and  Mr.  Holmes. 

For  the  State  there  was  a  brief  over  the  names  of  A.  M. 
Crawford,  Attorney  General,  John  H.  McNary,  District  Attor- 
ney, and  C.  L.  McNary,  with  an  oral  argument  by  the  District 
Attorney. 

Opinion  by  Mr.  Justice  Moore. 

The  defendant,  E.  L.  Remington,  was  convicted  of  the  crime 
of  assault  with  intent  to  kill,  alleged  to  have  been  committed 
in  Marion  County,  November  22,  1906,  by  shooting  and  wound- 
ing one  W.  W.  Slaughter,  and  appeals  from  the  judgment  which 
followed. 

1.  His  counsel  contend  that  an  error  was  committed  in  ad- 
mitting in  evidence,  over  their  objection  and  exception,  a  map 
of  the  lociLS  in  quo  where  the  shooting  occurred.  B.  B.  Herrick, 
county  surveyor  of  the  county  mentioned,  testified  that,  pursu- 
ant to  the  district  attorney's  direction,  he  measured  a  part  of 
Slaughter's  land  and  made  a  plat  thereof,  which  he  identified, 
and  upon  which  appear  black  lines  indicating  certain  objects. 
Thus,  in  a  small  square  on  the  map  is  written  the  phrase  "Pig 
shed,"  and  on  the  west  side  of  the  shed  are  two  parallel  lines, 
marked  "Log  3  feet  high."  At  the  southwest  corner  of  the 
shed  is  a  small  circle  having  a  cross  therein,  and  designated 
by  the  words  "Point  where  shells  were  found."  A  garden  is 
represented  as  being  east  of  the  pig  shed,  in  which  is  another 
circle  similarly  marked,  and  indicated  by  the  sentence  "Point 
where  plow  lies."    Two  lines  extend  north  and  south,  29  and 
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/'*  feet,  respectively,  east  of  the  pig  shed,  which  are  specified, 
^  the  order  named,  "Board  fence  4  feet  high^'  and  'Ticket 
|enee  5  feet  high."    At  a  point  in  the  palings  last  mentioned, 
^^  a  direct  line  between  the  circles  specified,  is  a  cross^  marked 
bullet  hole  in  fence  3^  feet  above  ground."    A  trail  is  repre- 
*^ted  as  extending  southeasterly  across  Slaughter's  land,  the 
dearest  line  of  which  is  about  122  feet  south  of  th  pig  shed. 
^^  county  road,  extending  north  and  south,  is  indicated  on  the 
^p  as  being  east  of  such  premises,  and  across  the  highway  are 
^rtain  lines,  marked  *Tomeroy's  house."    All  the  objects  thus 
^Pecified,  and  others  not  mentioned,  are  represented  by  black 
^^'     There  are  also  on  the  plat  certain  red  lines,  in  the  broken 
W«  of  which  appear  numbers,  indicating  in  feet  the  distance, 
J?>eetiv€ly,  from  one  object  to  another.    Omitting  these  num- 
^>  the  red  marks  are  as  follows :    One  direct  and  two  curved 
Jfles   cormect  the  circles  hereinbefore  mentioned.     A  line  ex- 
enofl   f  x-om  the  circle  designating  the  point  where  the  plow  lies 
to  Slft-ugriiter's  dwelling,  and  from  thence  to  Pomeroy^s  house. 
A  line    is  drawn  southeasterly  from  the  pig  shed  to  the  trail, 
and  ^xx other  line   also  extends  southwesterly  from  the  point 
where   ±\xe  plow  lies  to  a  point  in  the  picket  fence.    The  objec- 
tions   interposed  to  the  introduction  of  the  map  in  evidence 
were    b^aed  on  the  ground  that  no  testimony  had  been  intro- 
duced  tending  to  show  that  the  shooting  had  been  done  at  any 
givea    point,  and  also  for  the  reason  that  the  red  lines  were 
ma^^   On  the  plat,  at  the  district  attorney's  direction,  to  illus- 
trft^^  his  theory  of  the  case. 

T^^  state  attempted  to  establish  the  fact,  by  the  discovery  of 
the  three  empty  shells  of  the  same  caliber  as  the  defendan'ts  rifle, 
^b^ch  parts  of  cartridges  were  found  near  the  southwest  comer 
ot  ^ne  pig  shed,  that  Remington  fired  his  gun  from  ambush 
\jBhllld  the  log  indicated  on  the  plat.    The  county  surveyor  was 
«Qt  present  when  the  metallic  cases  were  discovered,  and  the 
.formation  which  enabled  him  to  note  on  the  plat  the  words 
<^point  where  shells  were  found"  was  not  derived  from  his  per- 
gonal observation  of  a  material  fact,  but  obtained  from  the  dec- 
larations of  others.    In  Adams  v.  State,  28  Fla.  511  (10  South. 
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106),  the  plaintiff  in  error  was  charged  with  the  crime  of  mur- 
der in  the  first  degree,  and  at  his  trial  a  map  was  offered  in 
evidence,  on  which  were  delineated  the  route  of  a  certain  person 
and  also  the  positions  severally  occupied  by  others.  A  verdict 
of  guilty  as  alleged  having  been  returned,  judgment  was  ren- 
dered thereon,  in  reversing  which  the  court  say :  "Ike  Spanish 
did  not  take  the  map  and  trace  the  route  in  explanation  of  his 
testimony;  neither  did  Sandy  Sheffield  mark  on  the  map  where 
he  was,  and  where  he  saw  Will  Adams  passing  along;  but  it 
appears  that  Mr.  Brown  put  these  indications  on  the  map.  It 
also  seems  that  the  map  was  introduced  in  evidence  after  Span- 
ish and  Sheffield  had  testified.  We  think  a  map  or  diagram  of 
the  country  in  its  physical  condition  at  the  time  can  be  put  in 
evidence,  and  any  witness,  in  giving  testimony  as  to  localities, 
can  indicate  on  the  map  the  relative  position  of  things  or  per- 
sons. But  for  a  person  who  knew  nothing  of  these  matters, 
except  what  he  heard  from  others,  to  designate  the  movements 
of  persons  on  the  map,  would  be  testimony  of  a  secondary  char- 
acter, and  improper  to  be  admitted."  In  the  case  at  bar  A.  E. 
Pender  testified  that  the  morning  after  the  shooting  he  found 
in  the  grass  and  ferns  at  a  point  about  six  or  eight  inches  west 
of  the  log  indicated  on  the  map,  and  at  the  southwest  corner 
cf  the  shed,  two  "30-30"  shells,  and  two  days  thereafter  he 
fiiscovered  another  shell  of  the  same  size  about  three  feet  south- 
west of  where  he  found  the  others;  and,  his  attention  having 
been  called  to  the  map,  he  identified  thereon  the  places  and 
objects  thus  indicated.  Referring  to  a  bullet  hole  in  a  picket 
of  the  fence  he  further  stated  that  the  perforation  in  the  paling 
was  in  a  direct  line  between  the  places  where  the  two  shells 
were  found  and  where  the  plow  was  left  in  the  furrow.  This 
witness  stated  on  cross-examination  that,  from  the  place  where 
he  found  the  two  shells,  a  person  using  a  gun  right-handed 
would  have  been  behind  the  shed. 

2.  The  order  of  proof  is  regulated  by  the  sound  discretion 
of  the  court  (B.  &  C.  Comp.  §  842) ;  and,  though  the  map  was 
received  in  evidence  before  Pender  was  called  as  a  witness,  his 
identification  of  the  "point  where  the  shells  were  found"  ren- 
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dered  the  plat  competent  evidence,  as  illustrating  his  descrip- 
tion of  the  premises:  4  Elliott,  Evidence,  §3044;  Rowland  v. 
McCown.  20  Or.  538  (26  Pac.  853) ;  People  v.  Cassidy,  133 
N.  Y.  612  (30  N.  E.  1003). 

Considering  the  respective  theories  of  the  district  attorney 
and  defendant's  counsel,  it  is  deemed  proper  to  state  the  rela- 
tion which  existed  between  the  prosecuting  witness  and  Rem- 
ington at  the  time  the  shooting  occurred.  Slaughter's  wife 
had  been  divorced  from  him  on  the  ground  of  cruel  and  inhu- 
man treatment,  in  which  suit  he  made  no  appearance.  He 
blamed  Remington,  however,  for  his  marital  troubles,  and  had 
repeatedly  threatened  to  take  his  life,  to  accomplish  which  he 
usually  carried  a  revolver,  occasionally  exhibiting  it,  and  de- 
claring that  he  went  thus  armed  to  execute  his  purpose,  which 
menaces  had  been  communicated  ta  Remington.  Slaughter  pos- 
sessed the  reputation,  in  the  vicinity  in  which  he  lived,  of  being 
quarrelsome  and  desperate.  The  defendant's  testimony  is  to 
the  effect  that  he  was  engaged  at  Woodbum  in  selling  fireanns 
and  other  goods;  that  he  left  his  place  of  business,  November 
22,  1906,  in  the  afternoon,  intending  to  call  upon  one  George 
Killin,  who  lived  in  an  easterly  direction  and  beyond  Slaugh- 
ter's farm ;  that,  thinking  he  might  find  some  game  on  the  way, 
he  took  with  him,  as  was  his  custom,  a  gun,  and,  as  he  was 
passing  on  the  shortest  route  along  a  trail  generally  used,  by 
the  public  across  Slaughter's  land,  he  observed  some  one  mov- 
ing, and,  looking  carefully,  he  recognized  Slaughter  approaching 
him  in  a  threatening  manner,  armed  with  a  shotgun;  that  the 
witness  first  accidentally  discharged  his  gun  upwards,  but 
thereafter  hastily  firing  two  other  shots.  Slaughter  was  hit; 
that  the  deponent  immediately  started  back  to  Woodburn  to 
surrender  himself  to  a  peace  officer;  that  as  he  approached  the 
town  he  saw  several  women,  and  thinking  they  had  heard  of 
the  diflBculty  he  had  encountered,  and  possibly  might  be  alarmed 
to  see  him  armed,  he  hid  his  gun  under  a  fence.  On  cross- 
examination,  he  was  asked  where  he  was  at  the  time  of  the 
shooting,  and  replied.  "I  don't  know  exactly  where  I  was."  He 
further  said,  however,  that  he  did  not  think  he  was  on  the  trail 
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indicate^  on  the  map,  but  that  there  were  several  other  regu- 
larly traveled  paths  leading  across  Slaughter's  land,  on  one  of 
which  he  was  traveling. 

William  Esch,  a  deputy  sheriff,  stated  on  oath  that  Beming- 
ton,  having  given  bail,  was  temporarily  released  and  went  with 
the  witness  to  the  outskirts  of  Woodburn,  where  they  found 
under  a  fence  a  "30-30*'  Savage  rifle,  which  the  defendant  ad- 
mitted he  had  hidden  at  that  place.  This  gun  and  the  shells 
discovered  by  Pender  were  received  in  evidence.  Slaughter  tes- 
tified that  as  he  was  plowing  in  his  garden  he  heard  the  report 
of  a  gun  behind  him,  and,  looking  back,  a  shot  soon  thereafter 
penetrated  his  left  shoulder,  whereupon  he  ran  toward  his  house, 
when  another  shot  was  fired,  and  some  missile  pierced  his  left 
eye,  destroying  the  sight  thereof;  that  when  he  entered  the 
house  he  seized  a  loaded  double-barreled  shotgun  with  which 
to  defend  himself,  and  started  for  Pomero3r's  house;  and  that 
he  did  not  see  the  person  who  did  the  shooting.  Pender,  whose 
testimony  has  hereinbefore  been  adverted  to,  further  stated  on 
oath  that  he  heard  shots  fired  November  22,  1906,  in  the  after- 
noon, and  saw  Slaughter,  as  he  reached  the  county  road,  carry- 
ing a  shotgun  and  calling  for  help;  that  the  witness  took  the 
gun  and  found  it  loaded  with  paper  cartridges,  the  cap  on  one 
of  which  had  apparently  been  struck  or  indented  by  the  firing 
pin.  James  Monto,  who  is  Slaughter's  nephew,  testified  on 
rebuttal  that  he  visited  this  uncle  October  6,  1906,  and  at- 
tempted to  use  the  latter's  shotgun,  but  did  not  discharge  it, 
and  looking  at  the  shells  he  found  the  cap  had  snapped. 

3.  The  foregoii;ig  is  thought  to  be  a  fair  synopsis  of  the 
material  testimony,  relating  to  the  cause  of  the  shooting,  and, 
based  thereon,  the  question  to  be  determined  is  whether  or  not 
the  court  erred  in  permitting  the  district  attorney,  over  objec- 
tion and  exception,  to  illustrate  his  theory  of  the  case  by  intro- 
ducing in  evidence  a  map  of  the  locus  in  qtbo,  having  thereon 
red  ink  lines  extending  from  the  point  representing  the  south- 
west comer  of  the  pig  shed  to  the  point  indicating  the  place 
where  the  plow  was  lying  when  the  plat  was  made.  In  People 
V.  Phelan,  123  Cal.  551  (56  Pac.  424),  the  defendant  was  con- 
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^^eted  of  the  crime  of  murder  in  the  first  degree  on  circum- 
stantial evidence,  in  part  tending  to  support  the  theory  of  the 
/^i*o«ecation  that,  lying  in  wait  behind  a  stump,  he  watched  the 
approach  of  his  victim,  whom  he  killed,  and  thereafter  claimed 
^hat  he  acted  in  self-defense.     In  aflBhrming  the  judgment  in 
^hat  case,  Mr.  Chief  Justice  Beatty,  referring  to  a  plat  of  the 
*ocu^  -iri  qtio  which  was  admitted  in  evidence,  makes  the  foUow- 
]^i  observation :    *^t  is  contended  that  the  superior  court  erred 
^^  overruling  objections  of  defendant  to  the  admission  in  evi- 
^e^ee    of  maps  and  photographs  of  the  scene  of  the  homicide, 
*^^    especially  of  the  evidence  given  in  that  connection  as  to 
^*  l^osition  of  the  hollow  stmnp,  as  to  the  relative  elevations 
^  the    stump  and  junction  of  the  trail,  as  to  the  fact  that  there 
^    ^ix  unobstructed  view  from   the  one  point  to  the  other, 
The  court  did  not  err  in  admitting  this  evidence,  the 
.  *^^^^6t  purpose  of  which  was  to  sustain  the  theory  of  lying 
.  ^^i"!:.    The  facts  surrounding  the  killing  were  certainly  mate- 
'    ^^^»xd  the  topography  of  the  spot  where  the  killing  occurred 
*^*^  *  ^arly  relevant.    It  was  not  for  the  court,  but  for  the  jury, 
,  ^^^  Ermine  what  theories  could  be  justlv  founded  on  such 

.|W  'tlie  case  at  bar  the  discovery  of  the  shells,  of  the  same 
^ .  ^  as  that  of  the  defendant's  rifle,  and  the  penetration  bj 
V^S'^iNet  of  a  picket  in  a  direct  line  between  the  points  where 
^5^e  shells  were  found  at  the  southwest  comer  of  the  pig  shed 
jjnd  where  the  plow  was  left  in  the  furrow  in  the  garden,  as 
claimed  by  Slaughter,  when  he  was  shot,  are  circumstances  tend- 
ing to  establish  the  theory  of  the  prosecution,  in  illustrating 
which  the  map,  with  the  red  lines  thereon,  was  admissible  in 
evidence,  not  to  prove  a  substantive  fact,  but  to  illustrate  the 
testimony  applicable  to  the  physical  conditions.  The  map  was 
made  by  a  competent  and  evidently  disinterested  person  after 
a  careful  survey  of  the  premises,  and,  though  the  plat  contained 
certain  written  words,  descriptive  of  existing  objects,  no  objec- 
tion was  urged  by  defendant's  counsel  against  the  admission  of 
the  map  in  evidence  on  account  of  such  memoranda.  In  People 
y.  Johnson,  140  K  Y.  350,  354  (35  N.  E.  604,  606),  the  court, 
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in  commenting  upon  the  admission  of  such  evidence,  remark  : 
"There  was  no  Jrror  in  permitting  the  drawings  representing 
the  premises  to  be  put  in  evidence.  They  were  not  photographs, 
but  sketches  made  by  an  artist  showing  the  locality  of  the  blood 
stains  in  the  basement  and  on  the  doors  above.  He  swore  to 
their  accuracy  from  his  own  personal  knowledge  and  observa- 
tion. The  learned  trial  judge  was  extremely  careful  about 
them.  He  required  explicit  proof  of  their  accuracy,  and,  when 
descriptive  words  were  marked  upon  them,  stood  ready  to  strike 
off  any  to  which  reasonable  objection  should  be  made.  They 
served  only  to  explain  localities,  and  their  accuracy  was  satis- 
factorily shown." 

4.  Dr.  Neil  O'Leary,  a  practicing  physician,  testified  that  he 
visited  Slaughter  professionally  soon  after  he  was  shot,  and 
found  a  large  penetrating  wound  in  the  left  shoulder;  that 
between  the  patient's  third  and  fourth  vertebra  he  observed  a 
protuberance,  in  which  he  made  an  incision  and  removed  a  ball 
that  had  become  "mushroomed,''  which  bullet  was  identified  by 
him  and  received  in  evidence.  The  witness  further  stated  on 
oath  that,  immediately  after  treating  the  wound,  he  visited 
Slaughter's  premises  and  found,  in  the  vicinity  where  the  shoot- 
ing occurred,  a  picket  that  had  been  pierced  by  a  bullet;  that 
the  entrance  of  the  bullet  had  made  a  small  hole,  but  its  exit 
had  produced  a  larger  perforation;  that  he  removed  the  paling, 
which,  having  been  produced  at  the  trial,  he  identified,  where- 
upon he  was  asked, 

"Did  vou  ever  handle  firearms?"  and  he  answered: 
"Yes,  sir. 

{).  Have  you  ever  owned  a  30-30  rifle? 
A.  Xo,  sir;  I  have  never  owned  one.    I  have  handled  one. 
Q.  Do  you  know  how  large  a  cartridge  it  has? 
A.  Yes,  sir. 

Q.  Do  you  know  how  large  the  slug  is? 
A.  Yes,  sir. 

Q.  Do  you  know  how  large,  a  hole  the  slug  would  make  ? 
A.  I  do. 

Q.  State  whether  or  not.  in  your  opinion,  a  30-30  rifle  would 
make  a  hole  the  size  of  this  one  in  this  picket." 
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The  defendant's  counsel  objected  to  the  question,  on  the 
ground  that,  as  the  bullet  had  been  received  in  evidence,  the 
orifice  in  the  paling  afforded  the  better  proof  of  the  fact  sought 
to  be  elicited.  The  objection  was  overruled,  and  an  exception 
allowed,  whereupon  the  witness  replied,  "That  is  about  the  size 
liole  it  would  make."  It  is  argued  by  defendant's  counsel  that, 
although  their  client,  as  a  witness  in  his  own  behalf,  testified 
that  he  did  the  shooting  with  a  30-30  rifle,  as  the  bullet  and 
the  picket  referred  to  by  the  witness  had  been  received  in  evi- 
dence, the  jurors  were  as  competent  as  O'Leary  to  determine 
whether  or  not  the  hole  in  the  paling  had  been  made  by  a 
bullet  of  the  caliber  specified,  and,  this  being  so,  an  error  was 
committed  in  permitting  the  witness  to  answer  the  question. 
It  will  be  remembered  that  the  objection  interposed  at  the  trial 
is  based  on  the  requirement  which  the  law  imposes  upon  a 
party  to  furnish  primary  or  best  evidence,  while  the  conten- 
tion of  defendant's  counsel  in  this  court  seems  to  rest  on  the 
assumption  that  the  question  propounded  involved  an  inquiry 
concerning  a  matter  which  was  within  the  observation  of  per- 
sons in  the  ordinary  walks  of  life,  and  therefore  it  did  not 
require  an  answer  from  an  expert  witness.  It  could  probably 
be  said  that  the  legal  principle  now  insisted  upon  was  not  con- 
sidered by  the  trial  court,  and  for  that  reason  its  action  in 
determining  the  matter  was  not  subject  to  review.  Treating 
the  question,  however,  as  properly  reserved,  we  think  average 
persons,  who,  it  must  be  assumed,  composed  the  panel  of  the 
jury,  could  not  say  with  any  degree  of  certainty  what  a  "30-30" 
rifle  was,  or  determine  what  would  be  the  size  of  a  hole  which 
a  bullet  discharged  from  a  gun  of  that  caliber  would  make  in 
a  paling.  Believing  that  correct  answers  to  these  inquiries 
could  not  be  given  by  all  men  of  common  education  and  experi- 
ence, and  that  the  jury  were  incapable  of  forming  a  correct 
conclusion  on  the  subject  from  a  comparison  of  the  enlarged 
"mushroomed"  bullet  with  the  hole  in  the  picket,  the  testimony 
so  objected  to  was  admissible:  First  Nat.  Bank  v.  Fire  Asso- 
ciation, 33  Or.  172   (53  Pac.  8);  Farmers'  Bank  v.   Woodell, 
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38  Or.  294  (61  Pac.  837) ;  Aldrich  v.  Columbia  Railway  Co. 

39  Or.  263   (64  Pac.  455) ;  Ruckman  v.  Imbler  Lumber  Co. 
42  Or.  231   (70  Pac.  811). 

5.  Dr.  J.  P.  Goray  testified  that  he  was  a  practicing  physi- 
cian,  and  made  a  specialty  of  diseases  of  the  eye,  ear,  nose  and 
throat,  and  that  on  December  9,  1906,  he  had  treated  Slaugh- 
ter; and  he  was  thereupon  asked:  ^'Did  you  examine  his 
wounds  at  that  time?"  An  objection  to  the  inquiry  on  the 
ground  that  it  was  incompetent,  immaterial  and  irrelevant,  hav- 
ing been  overruled,  he  replied:  *'I  examined  his  eye,  and  saw 
his  back  dressed."  After  detailing  the  then  condition  of  the 
patient,  the  witness  further  testified  that  on  January  4,  1907, 
he  removed  Slaughter's  injured  eye  to  preserve  the  sight  of  his 
remaining  organ  of  vision.  It  is  contended  by  defendant's 
counsel  that  the  testimony  so  objected  to  did  not  relate  to  any 
of  the  issues  involved  in  the  trial,  but  tended  to  arouse  sym- 
pathy for  Slaughter  in  the  minds  of  the  jurors,  and  to  divert 
their  attention  from  the  merits  of  the  case,  to  the  prejudice 
of  their  client;  and  hence  an  error  was  committed  as  alleged. 
In  the  commission  of  the  crime  charged  in  the  information 
herein,  the  intent  with  which  the  shooting  was  done  is  neces- 
sarily a  controlling  element.  It  is  not  the  intention  to  use  a 
deadly  weapon,  but  the  determination  to  kill,  of  which  the 
use  of  the  weapon  is  evidence,  that  constitutes  an  assault  with 
intent  to  kill:  PcUmore  v.  State,  29  Ark.  248.  Testimony, 
therefore,  tending  to  show  the  magnitude  of  an  assault,  from 
which  a  felonious  intent  is  deducible,  may  be  admitted  for 
that  purpose:  People  v.  Sutherland,  104  Mich.  468  (62  N.  W. 
566).  It  is  competent,  as  a  part  of  the  res  gestae,  for  a  person 
who  has  been  beaten  by  another  to  detail  the  extent  and  effect 
of  the  injury  inflicted:  People  v.  Zounek,  66  Hun,  626  (20 
X.  Y.  Supp.  755).  So,  too,  a  physician  who  has  treated  a  per- 
son wounded  by  the  felonious  use  of  a  dangerous  weapon  may 
testify  as  to  the  nature  of  such  injury:  State  v.  Haynie,  118 
N.  C.  1265  (24  S.  E.  536).  We  believe  the  testimony  of  Dr. 
Goray  was  admissible,  in  the  consideration  of  which  the  jury 
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^ight  determine  whether  or  not  the  defendant,  in  using  the 
ireapon,  intended  to  take  Slaughter's  life. 
6,  The  court  charged  the  jury  in  part  as  follows: 

"I  further  instruct  you,  in  relation-  to  the  law  of  self-defense, 
that  one  cannot  claim  its  benefits  if  he  has  intentionally  put 
himself  where  he  knows  or  believes  he  will  have  to  invoke  its 
aid.  The  circumstances  justifying  an  assault  under  the  law 
0/  self-defense  must  be  such  as  to  render  it  unavoidable.  If 
>ou  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  could  have  avoided  any  conflict  between  himself 
and  Slaughter,  without  increasing  the  danger  to  himself,  it  was 
his  duty  to  avoid  such  conflict,  and  so  render  a  resort  to  the 
law  of  self-defense  unnecessary.  If  the  defendant  sought  the 
conflict  with  Slaughter,  and  Slaughter  showed  fight,  and  used 
the  deadly  weapon  or  did  an  act  in  such  a  way  as  if  he  was 
about  to  engage  in  an  affray,  if  under  those  circumstances  the 
defendant  sought  the  conflict,  he  could  not  invoke  the  law  of 
self-'Oe fen se  until  he  had  himself  first  retreated  so  far  as  he 
could  with  safety  to  himself.^' 

An   eixception  having  been  taken  by  defendant's  counsel  to 
tnis  pai-t:   of  the  charge,  it  is  insisted  that  an  error  was  com- 


^mtea  xx^  giving  it.  The  instruction  thus  challenged  is  simi- 
*^  ^^  i^Or>port  to.  a  part  of  a  charge  given  in  the  case  of  State 
>•  ^cC^a-g^n,  43  Or.  155,  IGl  (72  Pac.  137,  139),  in  speaking 
^  ^i^ioVx  it  is  there  said:  "The  language  employed  by  the 
court  ix^  ^Yie  instruction  complained  of  must  be  read  in  the 
ig"i  of  ^jjg  surrounding  facts.  It  is  possible  that,  under  some 
circums"t«tnces,  the  charge  might  be  subject  to  objection;  for 
m  8  xi*^^^  country  it  is  not  expected  that  one  person  shall  flee 
from  ^i:i.Qther^  ^^d  it  may  be  that  the  demands  of  business  might 
Teqmr^^  one  intentionally  to  go  where  he  knows  or  has  reason 
to  bevie^^^  YiQ  may  be  in  imminent  danger,  and  possibly  compelled 
to  le^ox^t  to  force  as  a  matter  of  self-defense." 

1^   Order  thoroughly  to  understand  the  meaning  of  the  in- 
fttT^iction  hereinbefore  quoted,  other  parts  of  the  charge  relat- 
\t\g  to  the  same  subject,  which  immediately  precede  the  lan- 
g^^ge  complained  of,  will  be  set  out,  to  wit: 

"Although   Slaughter  may  have  been   a  violent  man,   or  a 
dangerous  man,  and  although  he  may  have  made  threats  against 
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the  life  of  the  defendant,  yet  he  does  not  forfeit  his  right  to 
personal  safety  unless  he  does  some  overt  act  indicating  a  pres- 
ent purpose  to  do  injury  or  great  bodily  harm,  or  to  kill  the 
defendant.  ]\Iere  threats  alone,  without  some  overt  act  indi- 
cating an  intent  to  carry  the  threats  into  execution,  would  not 
authorize  the  killing  or  doing  great  bodily  harm  by  the  defend- 
ant, and  would  not  justify  the  defendant  in  shooting  Slaughter 
as  a  means  of  self-defense.  The  right  of  self-defense  being 
founded  upon  necessity,  the  party  who  would  invoke  it  must 
avoid  the  attack,  if  he  can  do  so  without  danger  or  peril  to 
himself.  Hence  it  is  that  no  threat  to  kill  or  inflict  great 
bodily  injury,  without  an  overt  act  indicating  a  design  to  carry 
the  purpose  into  immediate  effect,  will  justify  the  taking  of 
human  life;  and  it  is  the  duty  of  one  that  is  threatened  so  to 
act  that  he  will  not  precipitate  the  attack,  and  thus  himself 
bring  on  the  necessity  for  taking  life  which  he  could  safely 
avoid. 

On  the  other  hand,  if  the  defendant  was  where  he  had  a  right 
to  be,  and  was  assaulted  by  Slaughter  with  a  deadly  weapon, 
and  without  provocation,  and  with  the  apparent  purpose  of 
killing  the  defendant  or  doing  him  great  bodily  harm,  or  if 
the  acts  of  Slaughter  were  such  as  to  lead  a  reasonably  prudent 
man  in  the  defendant's  situation  to  believe,  and  the  defendant 
did  honestly  believe,  that  he  was  in  imminent  danger  of  death 
or  great  bodily  harm,  the  defendant  would  not  be  obliged  to 
retreat,  but  could  stand  his  ground  and  meet  the  attack  in 
such  a  way  and  w4th  such  force  as,  under  all  the  circumstances, 
he  at  the  moment  honestly  believed,  and  had  a  reasonable 
ground  to  believe,  was  necesii^ary  to  save  his  own  life,  or  pro- 
tect himself  from  great  bodily  harm. 

Again,  the  defendant  would  have  no  right  to  seek  a  quarrel 
with  Slaughter,  although  Slaughter  had  made  threats  and  was 
a  dangerous  man." 

Immediately  following  the  instruction  first  above  repeated, 
the  court  further  said  to  the  jury: 

"It  is  for  you  to  determine  now  whether,  on  the  one  hand, 
the  defendant  was  where  he  had  a  right  to  be,  and  was  attacked 
by  Slauirhter  or  assaulted  by  him,  or  whether  the  acts  of 
Slaughter  were  such  as  to  raise  in  the  defendant's  mind,  as  a 
reasonably  prudent  man  in  his  situation,  a  reasonable  belief 
that  there  was  in  store  for  him  either  death  or  great  bodily 
harm,  and  that  that  danger  was  imminent;  but  you  are  to  con- 
sider, on  the  other  hand,  whether  he  sought  a  conflict  with 
Slaughter,  and  apply  to  it  the  rules  which  I  have  given  you/' 
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Considering  this  part  of  the  charge  in  connection  with  the 
instruction  excepted  to,  the  defendant,  prior  to  the  shooting, 
knew  that  Slaughter  had  threatened  to  take  his  life,  and  by 
reason  oi  such  manifest  hatred  Remington  must  have  known 
that  the  privilege  of  passing  over  the  trail  that  crossed  his 
enemy's  land  would  be  denied  him,  though  persons  living  in 
that  vicinity  had  used  the  way  without  objection.  Xecesearily 
possessing  this  information,  the  defendant  voluntarily  selected 
a  route  which,  when  traveled,  took  him,  armed  with  a  danger- 
ous weapon,  upon  the  premises  of  his  adversary,  who,  he  must 
have  had  reason  to  believe,  would  dispute  his  further  progress 
in  that  direction.  Slaughter  had  been  living  at  Woodburn,  and 
it  is  claimed  that  his  return  to  the  farm  was  not  known  by 
Remington,  when  the  latter  undertook  to  pass  over  the  trail. 
His  want  of  knowledge  in  this  particular  was  a  question  which 
the  jur}'  were  called  upon  to  determine,  and  they  undoubtedly 
considered  the  matter.  In  view  of  all  the  attendant  facts  and 
circumstances,  we  believe  the  court  was  warranted  in  giving 
the  instruction  complained  of. 

Other  alleged  errors  are  assigned;  but,  deeming  them  unim- 
portant, the  judgment  is  affirmed.  *  Affirmed. 
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8COTT   V.  WHITE. 

»1  Pae.  4H7. 

FsAVD— Dbqbeb  op  Pboof  Rbqitired. 

1.  Fraud  must  be  clearly  and  siitlsfactorlly  proven  to  .support  a  decree. 

RKSUiiTiNO  Tbubt— Effect  of  Evidrncb. 

i.  In  a  suit  to  enforce  an  alleged  resulting  trust  In  certain  land,  evidence 
h^ld  insufficient  to  sustain  a  And ing  that  plaintiff  and  defendant  W.  purchased 
the  land  Jointly,  under  an  agreement  that  the  actual  cost  of  the  land  was 
fT.OOOand  that  plaintiff  should  he  entitled  to  a  certain  portion  of  the  entire 
tract  on  that  basis,  but  to  require  a  finding  that  defendants,  acting  a:i  real 
estate  brokers,  sold  so  much  of  the  land  as  plaintiff  desired  in  a  single  tract 
on  a  basis  of  17.000  for  the  entire  tract,  and  themselves  took  tiie  lialance  of  the 
tract  in  detached  portions  under  their  option  to  purchase  the  entire  tract  for 
S5,000. 

Joint  Advbntubbs— Accounting. 

8.  Plaintiff  and  defendant.  W..  who  was  a  memlier  of  a  firm  of  real  estate 
brokers  having  an  option  to  purcha.se  a  tract  of  land  for  {5.000,  contracted  to 
buy  the  land  on  a  Ijosis  of  t7,U10,  under  an  agreement  providing  that  If  plaintiff 
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and  defendant  W„  within  00  days  after  the  payment  of  tho  earnest  money, 
paid  the  balance  of  10,800,  the  owner^a  a«ent  agreed  to  convey  the  land,  etc. 
Held,  that  such  airreement  bound  W.  and  plaintiff  to  pay  the  owner  |7,000  for 
the  land,  and  hence  the  fact  that  W.  thereafter  avoided  fulfilling  his  part  of 
the  obligation  by  exercising  an  option  held  by  his  firm  did  not  create  a 
liability  on  W/s  part  to  account  to  plaintiff  for  the  amount  saved. 

From  Jackson:  Hiebo  K.  HkKKA^  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

This  is  a  suit  by  William  Scott  against  John  F.  White  and 
Benjamin  Trowbridge  to  impress  upon  certain  lands  held  by 
defendants  a  resulting  trust,  arising  out  of  an  alleged  joint 
purchase  by  plaintiff  and  defendants  of  a  larger  tract,  of  which 
the  land  in  question  was  a  part.  It  is  alleged,  in  substance, 
that  about  March  15,  1903,  defendants  proposed  to  plaintiff 
that  they  jointly  purchase  of  A.  L.  Dickinson  2,105.82  acres 
of  land  in  Jackson  County  and  that  defendants  entered  into 
such  an  agreement  with  plaintiff;  that  defendants  concluded 
the  negotiations  for  the  purchase  of  the  land,  and  falsely  and 
fraudulently  represented  to  plaintiff  that  the  purchase  price 
thereof  was  $7,000,  whereas  they  paid  but  $5,000,  of  which 
amount  plaintiff  furnished  $4,542  and  defendants  $458;  that, 
after  the  purchase  was  made,  plaintiff  and  defendants  parti- 
tioned the  land  befween  themselves,  the  former  receiving 
1,365.82  and  the  latter  740  acres;  that  plaintiff,  relying  upon 
the  representations  of  defendants  that  the  purchase  price  of 
the  premises  was  $7,000,  conveyed  to  defendants  740  acres  of 
land  as  their  share,  and  defendant  White  conveyed  to  plaintiff 
1,365.82  acres  as  his  share,  defendants  representing  to  plaintiff 
that  such  division  was  in  proportion  to  the  respective  amounts 
which  each  had  contributed  to  the  purchase  thereof;  but  it  is 
alleged  that  defendants  contributed  only  $458.  The  prayer  is 
that  defendants  account  to  plaintiff  for  547  of  the  740  acres 
conveyed  by  him  to  White;  that  plaintiff  be  decreed  the  owner 
in  fee  of  that  amount  of  the  land,  and  that  defendant  White 
be  decreed  plaintiff's  trustee  thereof;  and  that  plaintiff  have 
judgment  against  defendants  for  his  share  of  the  proceeds  of 
any  of  the  land  sold  by  them  since  the  making  of  the  partition. 

The  defendants  by  general  denial  traversed  the  complaint. 
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su^Pt  as  thereinafter  alleged.  The  further  averments  are,  in 
a^^^anee,  that  defendants  were  and  are  partners  engaged  in 
^%  ^l  estate  business  at  Medford,  Jackson  County;  that  at  and 
\  ''V^  ^^^^  *™®  ^TiOT  to  March  15,  1903,  they  had  an  option  for 
\)urchase  of  the  property  described  in  the  complaint  at  the 
\  ytlKje  of  $5,000;  that  on  that  date  it  was  agreed  between  the 
plaintiff  and  defendants  that  plaintiff  should  purchase,  under 
defendants'  option,  as  much  of  all  of  the  property  as  he  might 
thereafter  desire  and  be  able  to  pay  for,  upon  a  basis  per  acre- 
age of  $7,000  for  the  entire  tract ;  that  defendants  would  pur- 
chase the  rest  of  the  property  at  their  own  price,  and  pay  all 
commissions  and  expenses  necessary  for  the  carrying  out  of 
the  deal;  that  prior  to  the  agreement  plaintiff  had  examined 
the  property,  and  at  the  time  was  willing  to  purchase  as  much 
of  the  tract  as  he  might  be  able  to  pay  for  upon  a  basis  of 
$7,000  for  the  entire  tract,  and  that  defendants  agreed  that 
they  would  cause  to  be  conveyed  to  plaintiff  by  the  owner  as 
much  of  the  land,  at  the  rate  herein  specified,  as  he  would  pay 
for,  and  'that  the  defendants  would  take  the  balance  under  the 
tenns  of  their  option;,  that,  in  accordance  with  the  terms  of 
the  contract,  defendant  caused  the  owner  to  convey  all  of  the 
land  to  plaintiff  and  defendant  White;  that  White  assisted 
plaintiff  to  procure  the  amount  of  money  necessary  to  pay  for 
hlB  portion  of  the  land ;  and  that,  after  the  conveyance  of  the 
property  to  them  jointly,  they  partitioned  it  in  the  proportion 
stated  in  the  complaint.  By  his  reply  plaintiff  denies  each 
affirmative  allegation  in  the  answer,  "except  such  thereof  as 
*re  not  in  controversion  of  plaintiff's  complaint  herein,  and 
except  the  allegation  thereof  that  defendant  White  assisted 
plaintiff  in  obtaining  money,"  etc.  The  cause  having  been  tried 
before  the  court,  findings  were  made  in  favor  of  plaintiff,  on 
which  a  decree  was  entered,  decreeing  plaintiff  to  be  the  owner 
in  fee  of  547  of  the  740  acres  deeded  by  him  to  defendant 
White,  and  that  the  latter  hold  the  same  in  trust  for  plaintiff. 
Judgment  was  also  awarded  plaintiff  against  the  defendants 
for  $1,182.72  as  his  share  of  the  proceeds  from  the  sale  of  200 
50  Or. 8 
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acres  of  the  disputed  land  made  by  White  before  the  com- 
mencement of  this  suit.  From  this  decree  and  judgment,  de- 
fendants appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Reames  & 
Reames,  with  an  oral  argument  by  Mr,  Allen  Evan  Reames. 

For  respondent  there  was  a  brief  over  the  name  of  W.  EstUl 
Phipps,  with  an  oral  argument  by  Mr.  Robert  L.  Mattingly. 

Opinion  by  Mr.  Commissioner  Slater. 

1.  It  does  not  appear  by  any  express  averment  of  the  com- 
plaint what  were  the  terms  of  the  agreement,  if  any,  between 
plaintiff  and  defendants,  under  which  plaintiff  claims  they 
jointly  bought  the  property.  Whether  they  were  to  contribute 
equally  towards  the  purchase  price,  and  share  in  the  same  pro- 
portion the  advantages  of  the  purchase,  or  whether  one  should 
contribute  more  than  the  other,  and  a  different  division  of  the 
fruits  of  the  transaction  be  made,  is  not  alleged;  but  there  is 
the  bare  allegation  that  they  agreed  to  jointly  purchase  a  tract 
of  land.  But  from  his  subsequent  averments  it  seems  to  have 
been  assumed  by  the  pleader  that  the  plaintiff  was  to  have  an 
equal  advantage  with  defendants,  and  that  there  was  to  be  a 
division  in  proportion  to  the  amounts  contributed  by  each 
toward  the  purchase  price  of  the  land.  Hence  it  is  alleged,  in 
effect,  that  defendants,  in  making  the  partition,  broke  their 
agreement  and  by  fraud  and  deceit  have  obtained  an  unfair 
advantage  over  plaintiff  and  deprived  him  of  his  proportionate 
share  of  the  land.  Assuming  that  such  was  the  issue  framed 
by  the  pleadings,  we  are  of  the  opinion  that  the  plaintiff  has 
not  sustained  that  issue  by  that  preponderance  of  clear  and 
satisfactory  proof  that  a  court  of  equity  always  requires  to 
establish  fraud  upon  another.  Plaintiff  not  only  has  the  burden 
of  proof  of  the  issue,  but  the  charge  must  be  proved  by  clear 
and  satisfactory  evidence.  In  such  a  case  the  degree  of  proof 
lequired  is,  perhaps,  enhanced  by  the  reason  of  the  latitude 
allowed  in  admitting  evidence  to  prove  fraud :  Freeman  v.  Top* 
Ids.  1  Marv.  (Del.)   174  (40  Atl.  948).    *^A  party,  therefore, 
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relying  upon  the  establishment  of  a  cause  of  action  or  a  right 
to  a  remedy  against  another,  based  upon  the  alleged  commis- 
sion of  a  fraud  by  such  person,  must  show  aflSrmatively  facts 
and  circumstances  necessarily  tending  to  establish  a  probability 
of  guilt  in  order  to  maintain  his  claim.  When  evidence  is 
capable  of  an  interpretation  which  makes  it  equally  as  consist- 
ent with  the  innocence  of  the  accused  party  as  with  that  of  his 
guilt,  the  meaning  must  be  ascribed  to  it  which  accords  with 
his  innocence  rather  than  that  which  imputes  to  him  a  crim- 
inal intend' :  Morris  v.  TalcoU,  96  N.  Y.  100. 

2.  Plaintiff  has  endeavored  to  bring  himself  within  the  case 
of  Kroll  V.  Coach,  45  Or.  459  (78  Pac.  397:  80  Pac.  900),  where 
it  was  held  that  a  person  having  exclusive  information  relative 
to  a  proposed  purchase,  offering  others  an  opportunity  to  take 
an  interest  and  share  the  anticipated  advantages  on  equal  terms 
with  him,  is  bound  to  act  with  entire  truthfulness  and  good 
faith  toward  them  in  the  matter,  and  if  he  derives  a  personal 
gain  by  deceiving  them  he  is  accountable  as  a  trustee  ex  male' 
ficio,  on  the  legal  theory  that  such  person  thereby  assumes  a 
relation  of  trust  and  confidence  towards  the  intending  pur- 
chasers. Opposed  to  this  theory  is  the  contention  that  the 
parties  were  dealing  with  each  other  at  arm's  length  and  as 
strangers  to  any  fiduciary  relation.  In  that  case  neither  of  the 
parties  were  in  the  business  of  real  estate  agents,  but  they  were 
seeking  to  jointly  buy  from  another  for  their  own  advantage. 
The  facts  of  this  case  are  that  early  in  the  year  1903  plaintiff 
came  to  the  Town  of  Medford,  seeking  a  new  home,  and  wishing 
to  invest  in  timber  lands.  He  there  became  acquainted  with 
defendants,  who  were  partners  in  a  real  estate  business,  and  to 
whom  he  disclosed  his  intentions.  They  had  shown  him  differ- 
ent pieces  of  property  which  they  had  for  sale  as  agents  for 
others;  but,  none  of  these  suiting  plaintiff,  they  suggested  to 
him  the  Donegan  tract,  which  they  had  for  sale,  comprising 
2.105.82  acres,  and  consisting  of  four  separate  tracts  situate 
in  the  same  vicinity.  This  land  belonged  to  one  Dickinson^  a 
nonresident  of  Oregon,  who  had  come  into  the  ownership  of  it 
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by  foreclosure  of  a  mortgage,  and  thereafter  had  employed  Gteo. 
W.  Hazen,  of  Portland,  as  his  agent  to  sell  the  land,  as  well 
as  A.  E.  Beames,  an  attorney  of  Medford,  who  had  foreclosed 
the  mortgage,  and,  since  bidding  it  in  for  plaintiff,  had  had 
immediate  charge  of  the  land,  had  been  renting  it,  collecting 
rents,  paying  taxes  thereon,  and  endeavoring  to  find  a  purchaser 
in   conjunction    with   Hazen.     In    February,    1903,   they    had 
offered   the   place   through   defendants   as   agents   for  $6,000; 
but,  failing  to  get  a  sale  at  that  price,  Reames  gave  to  defend- 
ants the  privilege  of  buying  or  selling  the  tract  as  an  entirety 
at  the  price  of  $5,000.     Plaintiff  testifies  that  at  the  inception 
of  his  dealing  with  defendants  they  told  him  they  could  sell 
him  this  tract  at  $4  per  acre  and  make  a  good  commission,  that 
defendant  White  took  him  to  view  the  land  with  the  object  of 
making  a  sale,  and  that  after  having  looked  it  over  White  asked 
him  what  he  thought  of  it,  to  which  he  replied:     "It  looks 
cheap  at  $4  per  acre,  and  if  I  had  the  money  I  believe  I  would 
buy  it."    And  then  White  said:    "That  is  our  fix.     If  we  had 
the  money,  we  would  buy  it  ourselves."    Up  to  this  point  plain- 
tiff confesses  that  he  was  dealing  with   defendants   at   arm's 
length,  that  he  knew  they  were  real  estate  agents,  and  were 
acting  as  agents  for  others,  and  that  they  were  expecting  a 
profit  or  commission  out  of  this  land  by  procuring  a  purchaser 
for  the  whole  of  it;  and  hence  at  that  time  no  relationship  of 
trust  or  confidence  could  have  existed  between  them.     But  at 
this   point  plaintiff  claims  that   defendants   voluntarily   aban- 
doned the  position  they  occupied  of  dealing  with  him  at  arm's 
length,  and,  surrendering  all  claims  for  commission  or  profits, 
they  took  him  into  their  confidence.     It  is  manifest  that  to 
establish  such  a  case  the  evidence  should  be  clear  and  convinc- 
ing. 

Plaintiff  further  testified  that  White  then  proposed  to  him : 
"What  is  the  matter  with  our  buying  it  together?"  To  which 
plaintiff  replied :  "My  money  is  pretty  well  tied  up  back  East. 
I  don^t  know  as  I  can."  That  White  then  said :  "If  you  want 
to  go  in  with  us,  we  will  let  you  in  on  the  ground  floor.     We 
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won't  charge  you  any  commission.'^  That  plaintiff  then  asked, 
"What  will  be  the  purchase  price,  then?''  to  which  White  re- 
plied, "$7,000  for  the  entire  tract,''  and  to  which  plaintiff  said, 
"If  I  can  have  60  days  to  get  my  money,  I  will  go  in  with 
you."  Plaintiff  further  testified  that  White  procured  60  days' 
time  by  paying  to  G.  L.  Beames,  brother  of  A.  E.  Reames,  as 
a  forfeit,  the  sum  of  $160,  of  which  plaintiff  furnished  one- 
half  and  defendants  one-half;  that  White  obtained  from  C.  L. 
Reames,  as  Dickinson's  agent,  a  receipt  in  the  following  form: 

"$150.00.  Jacksonville,  Oregon,  Mar.  19,  1903. 

Received  from  John  F.  White  and  William  Scott  the  sum  of 
one  hundred  and  fifty  dollars,  which  sum  of  money  is  accepted 
under  the  following  conditions :  If  the  said  White  and  Scott  shall, 
within  a  period  of  sixty  days  from  this  date,  time  being  the 
essence  thereof,  pay  or  cause  to  be  paid  to  me  the  full  sum  of 
$6,850,  I  agree  to  make,  execute,  and  deliver  to  them  a  good 
and  sufficient  deed  for  the  2,105-acre  tracts  of  land  in  Jackson 
County,  Oregon,  known  as  the  *Donegan  Tracts,'  and  now  owned 
by  me.  I  agree  that  in  case  I  am  unable,  within  60  days  or 
at  the  time  the  said  $6,850  is  tendered  to  me,  to  have  the  title 
clear  and  free  from  incumbrances,  that  I  will  refund  the  said 
sum  of  $150  to  the  said  White  and  Scott;  biit  in  case  default 
shouJd  be  made  in  the  tendering  of  the  sum  of  $6,850  within 
the  said  60  days  from  this  date,  time  being  the  essence  thereof, 
then  the  said  $150  shall  belong  to  me  and  be  my  property,  and 
shall  be  considered  as  liquidated  damages  to  me.  It  is  under- 
stood by  the  said  White  and  Scott  that  the  premises  are  under 
lease  to  S.  F.  Godfrey." 

It  is  claimed  that  plaintiff  then,  through  White's  assistance, 
made  arrangements  to  borrow  from  a  local  bank  the  amount  of 
money  he  might  need.  Before  the  expiration  of  the  60  days 
plaintiff  and  defendants  agreed  to  divide  the  land  between  tiiem, 
the  former  to  take  1,365.82  acres  in  one  body,  and  the  latter 
to  take  740  acres,  which  was  in  three  separate  and  detached 
parcels.  When  the  time  came  to  pay  for  the  land,  plaintiff 
handed  White  his  check  for  $4,467,  which,  together  with  the 
$75  initial  payment,  made  $4,542  for  his  share  of  the  land,  at 
the  rate  of  $7,000  for  the  entire  tract;  but  defendants  in  fact 
paid  to  Hazen  at  Portland  no  more  than  $5,000  for  the  entire 
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tract.    In  preparation  for  the  final  conclusion  of  the  sale  C.  L. 
Reames,  through  Hazen,  had  obtained  from  Dickinson  a  deed, 
which  he  executed  on  May  13,  1903,  conveying  the  entire  tract 
to  N.  E.  Eoss,  a  stenographer  in  Hazen's  office,  for  the  express 
consideration  of  $5,000,  which  deed  was  placed  in  escrow  and, 
on  that  amount  being  deposited  for  Dickinson,  N.  E.  Ross  con- 
veyed the  land  to  defendant  White  and  plaintiff,  for  the  express 
consideration  of  $7,000,  when  in  fact  nothing  was  paid  to  N. 
E.  Ross.     After  receiving  the  title  White  and  Scott  exchanged 
deeds,  dividing  the  property  between  them  as  had  been  pre- 
viously agreed  upon;  but  the  latter  contends  that  the  division 
was  made  by  him,  under  the  belief  on  his  part,  induced  by 
statements  of  defendants  upon  which  he  says  he  relied,  that 
they  were  paying  $7,000  for  the  entire  tract.     Opposed  to  this 
is  the  contention  of  defendants  that  they  neither  agreed  with 
plaintiff  "to  take  him  in  on  the  ground  floor  and  charge  him 
no  commission,"  as  testified  to  by  plaintiff,  nor  represented  to 
him  that  they  were  to  pay  $7,000  for  the  land,  but  that,  they 
having  an  option  to  buy  the  land  for  $5,000  in  the  entire  tract 
and  learning  from  plaintiff  that  he  would  not  be  able  to  buy 
and  pay  for  all  of  it  at  the  price  first  named  by  them,  they  pro- 
posed to  him  to  let  him  have  as  much  of  the  land  as  he  might 
wish  and  could  pay  for  at  the  rate  of  $7,000  for  the  entire 
tract,  and  that  they  would  take  and  pay  for  the  remainder  at 
their  own  terms,  under  their  option;  that  plaintiff  at  first  did 
not  know  how  much  of  the  land  he  might  be  able  to  pay  for, 
and  hence  the  amount  that  he  did  finally  take  was  not  ascer- 
tained by  them  at  the  time  the  agreement  was  made,  but  waa 
ascertained  later;  that  when  the  division  was  made  plaintiff^ 
having  his  choice,  took  what  he  wanted  and  all  he  wanted,  leav- 
ing to  them  the  most  undesirable  part  of  the  land  in  three  sep- 
arate and  detached  pieces.     Defendants  admit  that  they  con- 
cealed from  plaintiff  the  fact  that  they  paid  no  more  than  $5,000 
for  the  entire  tract,  for  they  say  they  were  not  bound  to  make 
any  disclosure  to  him  on  that  matter,  because  they  were  not 
acting  as  his  agents,  but  were  in  fact  selling  to  him  under  their 
option. 
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It  thus  appears  that  the  testimony  of  the  parties  to  the  suit 
is  directly  in  conflict.  Plaintiff  relies  for  corroboration  upon 
a  series  of  letters  which  passed  between  Hazen  and  C.  L.  Reames 
relative  to  this  transaction,  which  discloses  no  more  than  an 
attempt  on  their  part  to  conceal  the  actual  amount  to  be  paid 
by  defendants  for  the  land ;  but  it  is  not  shown  that  what  they 
did  or  said  was  done  at  the  instance  or  request  of  defendants, 
and  hence  their  statements  are  not  binding  upon  defendants. 
They  are  not  parties  to  this  cause,  nor  privy  to  the  contract 
with  plaintiff  on  which  this  suit  is  based,  and  therefore  their 
statements  cannot  be  considered.  The  primary  issue  to  be  de- 
termined here  is :  What  was  the  contract  between  plaintiff  and 
defendants,  on  which  their  subsequent  transactions  were  based? 
Did  defendants  agree  to  take  plaintiff  in  "on  the  ground  floor,'^ 
88  he  says,  and  give  him  an  equal  chance  or  share  in  the  profits 
of  the  purchase  from  Dickinson  ?  Or  did  they  sell  him  as  much 
^^  the  land  as  he  could  pay  for  at  the  rate  of  $7,000  for  the 
entire  tract?  When  this  issue  is  settled,  the  entire  case  is 
determined.  We  find  the  plaintiffs  testimony,  with  slight,  if 
rjiy,  corroboration,  standing  in  'support  of  his  contention,  as 
opposed  to  the  testimony  of  both  defendants;  and  while  both 
Trowbridge  and  White  on  the  witness  stand,  deny  plaintiff's 
statements  as  to  the  terms  of  the  contract,  and  also  affirma- 
tively state  their  understanding  of  the  same,  the  latter  fails  to 
deny  the  defendants'  statements,  although  he  was  called  as  a 
witness  in  rebuttal.  Trowbridge  testified  that  he  first  made 
the  arrangements  with  plaintiff  for  the  sale  to  him  of  as  much 
of  the  land  as  he  might  thereafter  ascertain  he  could  pay  for 
at  the  rate  of  $7,000  for  the  entire  tract,  and  that  White  con- 
eluded  the  transaction.  White  confirms  this  testimony;  but 
plaintiff,  while  he  details  his  conversation  with  White,  fails  to 
deny  Trowbridge's  testimony  as  to  the  contract  made  with  him. 
It  also  appears  to  our  satisfaction  from  the  evidence  that  in 
making  the  division  of  the  land  the  parties  did  not  act  in  con- 
formity with  plaintiff's  theory  of  the  contract  by  sharing  equally 
in  the  advantages  of  the  purchase,  but  rather  in  conformity 
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with  defendants'  theory.  PlaintiflE  had  his  choice  of  selection, 
taking  the  larger  and  better  part  of  the  land,  which  lies  in  one 
compact  body  and  bordering  upon  the  river,  distinct  advantages 
for  the  surrender  of  which  defendants  would  receive  no  equiv- 
alent if  plaintiflPs  theory  wAs  to  prevail,  while  there  was  left 
to  defendants  as  their  portion  three  detached  tracts  of  upland 
of  inferior  quality,  none  of  which  bordered  on  the  river.  We 
must  therefore  conclude,  under  the  law  as  hereinbefore  an- 
nounced, that  he  has  failed  to  make  out  a  preponderance  of  the 
testimony  in  his  favor  by  clear  and  satisfactory  proof.  More- 
over, it  would  appear  that  defendants  were  either  acting  as 
agentfi  for  Dickinson  or  as  purchasers  from  him,  and  in  either 
event,  from  the  terms  of  the  receipt  taken  by  White  from  Dick- 
inson's agent,  they  in  fact  made  themselves  liable  to  him  for 
$7,000  for  the  entire  tract;  and  if  they  in  some  manner  have 
avoided  the  fulfillment  of  that  liability  it  would  not  create  any 
cause  of  complaint  in  favor  of  plaintiff  against  the  defendants. 
The  decree  should  be  reversed,  and  one  entered  here  dismiss- 
ing the  complaint.  Re'vjabsed. 


Arffued  34  July,  decided  87  August,  1907. 

DUTRO  V.  liADD. 

91  Pac.  469. 

Pleading— RroHT  to  Claim  Inconsistknt  Drfknses.     * 

1.  Under  Section  73,  B.  A  O.  Oomp.  providing  that  an  answer  may  contain 
any  new  matter  constituting  a  defense,  and  section  74,  that  defendant  may 
plead  as  many  defenses  as  he  has,  defendants  sued  on  an  account  for  legal 
services,  having  pleaded  a  general  denial,  were  entitled  also  to  plead  limita- 
tions as  an  affirmative  defense. 

Htatutoby  Constbuction. 

2.  Where  several  statutory  provisions  are  Included  in  the  same  aca  and 
adopted  together,  they  should  be  construed  together,  and,  if  possible,  all  be 
made  effective. 

8ame— Unambiouous  Tbbms. 

8.  When  the  language  of  a  statute  Is  clear  and  unambiguous  the  courts 
should  declare  the  meaning  Imported  and  not  resort  to  rules  of  construction 
for  some  other  meaning. 

Limitation  of  Actions— Filing  Oomplaint^Sbbvice.- 
4.  Under  Sections  6,  61, 14  and  15,  B.  &  O.  Oomp.  an  action  on  a  contract  is 
barred  where  the  complaint  was  flleil  and  the  summons  delivered  to  the  sheriff 
for  service  before  the  expiration  of  the  statutory  period,  but  no  service  was 
had  or  publication  iK'gun  until  more  than  sixty  days  thereafter. 


tte 
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From  Multnomah:  John  B.  Cleland,  Judge. 
Statement  by  Mb.  Commissiokeb  Eiko. 
This  is  an  action  by  Thomas  C.  Dutro  against  William  M. 
^dd  and  others,  as  executors  of  the  estate  of  W.  S.  Ladd, 
deceased,  and  another,  to  recover  $5,000  attorney  fees  alleged 
^0  be  due  plaintiff  from  defendants  for  legal  services  furnished 
^^ween  December  15,  1896,  and  May  9,  1898.  The  complaint 
^8s  filed  May  7,  1904,  at  which  time  a  copy  of  the  summons 
^^^  placed  in  the  hands  of  the  sheriflf,  but  not  served  until 
'arcli  9,  1905,  when  personal  service  was  had  and  the  sum- 
%n8  filed.  Defendants  answered,  denying  the  allegations  of 
complaint,  and  as  an  affirmative  defense  pleaded  the  stat- 
.  ^  of  limitations.  A  reply  being  filed  placing  the  cause  at 
.  ^^^    on  June  28,  1905,  a  trial  was  had  before  a  jury,  resulting 

^     ^tionsuit.    From  a  judgment  thereon  plaintiflE  appeals. 
^  Affirmed. 

^^ 
,^^        ^^    appellant  there  was  a  brief  and  an  oral  argument  by 

^— ^tcero  Milton  Idleman, 

vV:)r  respondent  there  was  a  brief  over  the  name  of  Williams, 
'^ood  &  Linihicum,  with    an    oral    argument  by  Mr.  Stewart 
Brian  Linthicum. 

Opinion  by  Mb.  Commissioner  King. 

1.  It  is  urged  by  counsel  for  plaintiff  that  defendant,  by 
appearing  and  answering  to  the  merits  and  denying  the  allega- 
tions of  the  complaint  is  not  entitled  to  maintain  his  affirma- 
tive defense.  It  is  settled  that,  where  it  does  not  appear  from 
an  inspection  of  the  complaint  that  the  remedy  is  barred,  the 
same  may  be  averred  in  the  answer:  Hawkins  v.  Donnerberg, 
40  Or.  97  (66  Pac.  691,  908).  Section  73,  B.  &  C.  Comp., 
provides  that  the  answer. may  contain  any  new  matter  consti- 
tuting a  defense;  and  Section  74,  that  the  defendant  may  set 
forth  by  answer  as  many  defenses  as  he  may  have.  While  this 
cannot  be  done  where  it  appears  that  the  defense  is  clearly  in- 
consistent, there  is  nothing  inconsistent  in  the  defendant  assert- 
ing he  owes  the  plaintiff  nothing  and  at  the  same  time  averring 
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that  the  claim  sued  on  is  barred  by  the  statute.  The  object  of 
the  law  on  the  subject  is  to  prevent  the  assertion  of  stale  claims, 
whether  with  or  without  merit,  thereby  avoiding  the  oppressive 
results  which  would  otherwise  often  follow  after  witnesses  are 
unavailable,  or  after  unavoidable  events  have  transpired  pre- 
cluding the  assertion  of  what  might  have  otherwise  been  a  good 
defense.  It  would  therefore  not  be  in  harmony  with  the  reason 
and  spirit  of  the  law  to  hold  the  statute  imavailable  merely 
because  it  may  be  alleged  in  the  answer  that  the  claim  is  witli- 
out  merit.  Defenses  may  be  deemed  inconsistent  only  when 
they  are  so  contradictory  to  each  other  that  one  of  them  must 
necessarily  be  false.  In  this  case,  if  the  defendant  did  not  owe 
plaintiff,  yet  under  the  affirmative  allegations  in  the  answer, 
the  statutory  bar  may  be  urged  against  him;  while,  if  the 
claim  is  in  fact  meritorious,  such  time  has  elapsed  since  plain- 
tiff^s  rights  thereto  matured  as  to  constitute  a  bar  to  his  rem- 
efly.  Both  may  be  true,  and,  if  so,  defendant  should  be  per- 
mitted to  frame  his  answer  accordingly :  Snodgrass  v.  Andross, 
19  Or.  236  (23  Pac.  969). 

2.  The  next  question  for  determination  is  as  to  whether, 
under  the  facts  admitted  by  the  pleadings, 'plaintiff's  claim  is 
barred  under  B.  &  C.  Comp,  §  6,  which  provides  that  an  action 
upon  a  contract  or  liability,  express  or  implied,  must  be  brought 
within  six  years  from  the  time  the  cause  of  action  accrues.  It 
is  admitted  by  the  pleadings,  in  effect,  that,  while  the  com- 
plaint was  filed  two  days  before  the  expiration  of  the  statutory 
period,  the  summons  was  not  served  nor  filed  until  10  months 
thereafter.    It  is  provided  by  Section  51 : 

"Actions  at  law  shall  be  commenced  by  filing  a  complaint 
with  the  clerk  of  the  court,  and  the  provisions  of  Sections  14 
and  15  shall  only  apply  to  this  subject  for  the  purpose  of  deter- 
mining whether  an  action  has  been  commenced  within  the  time 
limited  by  the  code." 

It  is  also  added  that  summons  may  be  served  on  the  defenS- 
ant  at  any  time  thereafter.  Section  14  stated  that  an  action 
shall  be  deemed  commenced  when  the  complaint  is  filed  and 
the  summons  served;  and  in  Section  15  it  is  provided  that  an 
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attempt  to  commence  the  action  shall  be  deemed  equivalent  to 

its  commencement,  when  the  complaint  was  filed  and  summons 

delivered  with  the  intention  that  it  shall  be  actually  served  by 

the  sheriflf  or  other  oflScer  of  the  county  in  which  the  defendants 

^^  one  of  them  usually  or  last  resided;  "but  such  an  attempt 

^uall  be  followed  by  the  first  publication  of  the  summons  or 

service  thereof  within  60  days."     It  is  conceded  here  that  no 

^mce  in  person  or  attempted  publication  of  summons  was 

^ade  within  that  time,  but  argued  by  plaintiflf's  counsel  that 

ftere  is  a  distinction  between  the  "limitation"  of  actions  and 

commencement"  of  actions;  that  Sections  14  and  15  apply 

^^iy    for  the  purpose  of  determining  whether  the  action  has 

^^    -commenced   within   the   time   liinited   by   the.  code,   and 

"^^i^nates  the  relations  only  that  exist  between  the  defendants, 

specifying   the   respective  rights   as  between   themselves;   and 

.*^   these  sections  in  no  manner  place  any  restrictions  on  Sec- 

.  ^"**    ^1.    The  sections  of  the  statute  alluded  to  are  all  included 

^^    act  entitled  "A  bill  to  provide  a  Code  of  Civil  Proced- 
ure ■** 
,/o*         adopted  in  1862.     Being  included  in  the  same  act  and 

"^^^d  at  the  same  time,  they  must  necessarily  be  considered 

\^^^\\er,  and  such  construction  be  given  thereto,  if  possible, 

^•^^^  all  the  provisions  of  each  of  the  sections  may  be  made 

effective:  State   v.   McGuire,   24   Or.   366    (33   Pac.    666:   21 

L.  R.  A.  478). 

3.  We  think,  however,  that  the  language  is  plain  and  unam- 
biguous, leaving  no  room  for  construction;  and  when  the  lan- 
guage is  clear  we  have  no  discretion  but  to  adopt  the  meaning 
which  it  imports:  Phelps  v.  Racey,  60  N.  Y.  10  (19  Am.  Rep. 
140). 

4.  Section  51  clearly  states  that  Sections  14  and  15  of 
B.  &  C.  Comp.  can  apply  only  for  the  purpose  of  determining 
whether  the  action  has  been  commenced  within  the  time  pre- 
scribed by  the  code,  and  not  for  any  other  purpose.  In  any 
other  case  it  is  manifest  that  the  filing  of  a  complaint  is  suffi- 
cient, and  the  summons  may  be  filed  as  there  stated,  provided 
it  be  filed  within  the  time  limited,  where  the  question  arises 


124  Hume  v.  Burns.  [50  Or. 

as  to  whether  the  action  is  barred  by  Section  6  of  the  statute, 
in  which  event  it  is  expressly  provided  that  the  service  must  be 
made  within  60  days  from  the  filing  of  the  complaint.  It 
being  admitted  the  summons  was  not  served,  filed,  or  in  any 
manner  attempted  to  be  served  or  filed,  nor  publication  thereof 
attempted,  until  6  years  and  10  months  after  the  cause  of 
action  matured,  it  necessarily  follows  that  the  action  was  not 
commenced  within  the  time  required :  1  Enc.  PL  &  Pr.  p.  136 ; 
Bums  V.  White  Swan  Min.  Co,,  35  Or.  305  (57  Pac.  637)  ; 
Smith  V.  Day,  39  Or.  631  (64  Pac.  812:  65  Pac.  1055). 

Other  points  are  suggested  in  the  record,  but  not  urged  here ; 
nor  do. we  deem  them  material.  The  judgment  of  the  court 
below  should  be  aflBrmed.  Affirmed. 


Argued  17  April,  decided  0  July,  1907. 

HUME  V.  BURNS. 

00  Pac.  1009. 

Bound ABY  Disputk— Injunction— Rkmkdy  at  Law. 

1.  A  suit  for  an  Injunction  to  restrain  a  trespass  should  not  ordinarily  be 
used  to  determine  a  disputed  boundary  line,  such  an  Injunction  beinfr  si>ar- 
ingly  used  because  the  plaintiff  has  usually  a  remedy  at  law  or  an  equitable 
remedy  by  a  suit  to  determine  a  disputed  boundary,  both  which  are  less  severe 
than  the  remedy  by  injunction. 

Injunction  Against  Tbbspass— Insolvbnoy  or  Defendant. 

S.  The  insolvency  of  defendant  is  not  reason  for  entertaining  a  suit  to 
enjoin  a  trespass,  where  the  main  purpose  is  to  determine  a  boundary  line 
and  obtain  possession  of  real  property. 

Equity— Jurisdiction— WArrEB  of  Objection. 

8.  Where  defendant,  in  a  suit  in  equity,  answers  to  the  merits  and  asks 
equitable  relief,  he  should  not  be  permitted  thereafter  to  question  the  juris- 
diction on  the  ground  of  an  adequate  remedy  at  law;  but,  where  the  facts 
necessary  to  give  Jurisdiction  are  stated  in  the  complaint  but  denied  In  the 
answer,  without  a  prayer  for  affirmative  relief,  the  question  becomes  one  of 
fact,  and  is  not  waived  by  answering  to  the  merits,  and  if  want  of  J urlsd lo- 
tion appears  during  the  trial  the  suit  should  be  dismissed. 

Judgment  as  an  Kstoppbl. 

4.  A  judgment  for  plaintiff,  in  an  action  of  trespass,  is  only  evidence  that 
the  title  to  some  part  of  the  premises  was  in  the  successful  party,  and.  before 
he  can  avail  himself  of  such  Judgment  as  an  estoppel  in  another  proceecllns, 
he  must  show  on  what  part  of  the  premises  the  trespass  was  committed,  and 
then  apply  the  issue  and  judgment  to  the  premises  in  controversy  In  the 
suit  to  enjoin. 


From  Curry:  James  W.  Hamilton.  Judge. 
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Statement  by  Mr.  Chief  Justice  Bean. 
This  is  a  suit  by  B.  D.  Hume  against  E.  B.  Burns  to  enjoin 
a  trespass  on  real  property.     It  is  alleged  that  the  plaintiff  is 
the  owner  in  fee  of  the  property  in  question;  that  for  about 
•  •  -  -  months  prior  to  the  commencement  of  this  suit,  the  de- 
fendant, without  right,  unlawfully,  vexatiously  and  willfully 
^Diered  upon  such  premises,  and  deposited  and  kept  thfereon 
^t  racks  and  other  fishing  appliances,  and  lodged  and  cleaned 
M  thereon,  and  at  various  times  occupied  and  used  the  prem- 
ies   as  his  own;  that  on  or  about  the  11th  day  of  February, 
1903,   lie  dug  a  trench  or  drain  thereon  to  empty  a  pond,  partly 
on  pla^intiff's  land  and  partly  on  adjoining  land;  that  defend- 
^t    lia.d  assembled  building  material  upon  such  premises,  and 
commenced  the  construction  of  a  building;  that  on  October  13, 
1903,     plaintiff  commenced  an  action   at  law  against  him  to 
recover  damages   for   certain   trespasses   committed;   and  that 
aefen^ant  is  insolvent  and  imable  to  answer  in  damages.    The 
defendant  answered,   denying  all   the  material   allegations   of 
^"^   complaint,  and  for  an  affirmative  defense  pleaded  that  the 
^"^$?ed  acts  of  trespass  were  not  committed  upon  plaintiff's 
laacj^      After  issue  joined,  the  cause  was  referred  to  a  referee  to 
repox*t  the  testimony.     Pending  the  hearing  before  the  referee, 
tne^  plaintiff,  by  leave  of  the  court,  filed  a  supplemental  com- 
P  ^^tit,  alleging  that,  since  the  commencement  of  the  suit,  such 
P^^^^^dings  had  been  had  in  the  action  of  trespass,  mentioned 
'     ^He  complaint,  that  plaintiff   recovered   a   judgment   therein 
i^^Vxist  defendant  for  $25  damages.     A  demurrer  to  the  sup- 
^emental  complaint  was  sustained,  the  cause  tried  on  evidence, 
05  reported  by  the  referee,  and  a  decree  rendered  in  favor  of 
defendant,  dismissing  the  suit  for  want  of  jurisdiction.     From 
this  decree,  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  R,  H. 
Countryman  and  W.  C,  Hale,  with  an  oral  argument  by  Mr. 
Hale. 

For  respondent  there  was  a  brief  over  the  names  of  Hall  & 
HaU,  Robert  Bums,  and  Michael  G,  Munly,  with  oral  argu- 
ments by  Mr,  John  F,  Hall  and  Mr,  Munly, 


126  Hume  v.  Burns.  [50  Or. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  only  material  question  in  this  suit  is  the  location  of  the 
southeasterly  line  of  .plaintiff's  premises.  Plaintiff  owns  a 
narrow  strip  of  rocky  and  sandy  beach  land  along  and  in  front 
of  the  Town  of  EUensburg,  and  extending  to  the  Rogue  River 
on  the  north.  It  is  uninclosed  and  unimproved^  and  valued 
chiefly  because  it  affords  access  to  the  waters  of  the  river.  In 
1903,  the  defendant,  who  was  engaged  in  taking  salmon  in  the 
river  for  commercial  purposes,  used  this  land  as  a  landing  for 
boats  and  nets  in  connection  with  his  business;  but  such  use 
did  not  substantially  injure  plaintiff's  estate.  Before  the  com- 
mencement of  this  suit,  he  purchased  or  leased  a  tract  of  land 
south  of  and  adjoining  plaintiff's  land,  and  in  February,  1903, 
began  to  assemlble  material  for  the  purpose  of  erecting  a  salt- 
house.  Plaintiff,  claiming  and  alleging  that  defendant  pro- 
posed to  construct  such  salthouse  on  his  land,  commenced  this 
suit  to  enjoin  him  from  so  doing.  Upon  the  filing  of  the 
complaint,  a  temporary  injunction  was  issued  and  served  upon 
defendant,  whereupon  he  changed  the  location  of  his  proposed 
building  to  a  place  outside  of  the  boundary  line  of  plaintiff's 
premises,  as,  he  claims,  the  same  was  pointed  out  to  him  by 
plaintiff's  attorney,  and  thereafter  completed  such  building. 
It  is  now  asserted  by  the  plaintiff  that  the  building  is  either 
wholly  or  partly  on  his  premises,  while  the  defendant's  position 
is  that  it  is  outside  of  such  boundary  and  on  land  bordering 
plaintiff's  premises.  This  is  the  only  question  sought  to  have 
determined  in  this  suit.  The  other  acts  of  trespass  charged 
in  the  complaint  have  either  not  been  proved,  or,  as  we  must 
assume,  are  not  considered  by  plaintiff  sufficient  to  entitle  him 
to  injunctive  relief,  since  no  mention  is  made  of  than  in  the 
briefs,  and  no  particular  prominence  given  them  in  the  argu- 
ment. The  only  question  then,  as  we  take  it,  to  be  deter- 
mined in  this  case,  is  the  title  to  land  upon  which  defendant's 
building  is  situated,  and  this  depends  upon  the  location  of  the 
boundary  thereof. 

1.  Now,  the  law  is  that  a  suit  to  enjoin  a  trespass  cannot 
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be  used  as  a  substitute  for  a  proceeding  to  try  the  legal  title  to 
real  property  or  to  establish  the  boundary  thereof.    An  injunc- 
tion will  not  issue  to  restrain  a  trespass  upon  real  property, 
unless  the  acts  committed  or  threatened  by  the  defendant  will 
result  in  irreparable  injury  to  the  estate  of  the  plaintiff,  or  are 
such  as  must  necessarily  lead  to  oppressive  litigation  or  a  mul- 
tiplicity of  suits.     "The  practice  of  granting  injunctions  in 
^Mes  of  trespass/^  said  Mr.  Justice  Lord^  "is  of  comparatively 
Modern  origin,  and  is  a  jurisdiction  sparingly  indulged,  and 
^^Ij  upon  a  state  of  facts  which  show  that  the  injury  would 
^  irreparable,  and  the  remedy  at  law  inadequate  to  redress  the 
*>ozig  Qj  injury  complained  of.     When  the  nature  of  the  tres- 
^^®  is  such  as  must  necessarily  lead  to  oppressive  litigation  or 
^,  ^^Itiplicity  of  suits,  or  the  injury  goes  to  the  destruction  of 
^^tate  in  the  character  in  which  it  is  enjoyed,  or  the  trespass 
*VtVtit  be  adequately  compensated  in  damages,  and  the  remedy 
j^V  ^^^'  is  plainly  inadequate,  a  court  of  equity,  in  such  or  like 
ca^es,  is  authorized  to  interfere  and  ^ant  relief  by  injunction. 
But  the  general  doctrine,  well  established  by  the  authorities,  is 
that  a  court  of  equity  will  not  grant  an  injunction  to  restrain 
a  mere  trespass^  where  the  injury  complained  of  is  not  irre- 
parable, and   destructive  of  the  plaintiff's  estate,   but  is  sus- 
ceptible  of   pecuniary   compensation,   and   for   which  he   may 
obtain  adequate  satisfaction  in  the  ordinary  course  of  law": 
Smith  V.  Gardner,  12  Or.  221  (6  Pac.  771:  53  Am.  Bep.  242). 
To  the  same  effect:  MendenhaXl  v.  Harrisbtirg  Water  Co,  27 
Or.  38  (39  Pac.  399) ;  Parker  v.  Furlong,  37  Or.  248  (62  Pac. 
490) ;  Moore  v.  Halliday,  43  Or.  243  (72  Pac.  801 :  99  Am.  St. 
Rep.  724).     It  is  clear,  therefore,  that  the  question  sought  to 
be  litigated  in  this  suit  cannot  be  determined  in  an  action  to 
enjoin  a  trespass,   because  the  plaintiff  has  a  complete  and 
adequate  remedy  at  law  or  by  a  suit  in  equity  to  establish  a 
boundary. 

2.  It  is  alleged  in  the  complaint  that  defendant  is  insolvent, 
and  unable  to  respond  in  damages;  but  this,  of  itself,  is  no 
pound  for  relief  in  equity  in  a  suit  of  this  character:  Parker 
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V.  Furlong,  37  Or.  248  (62  Pac.  490) ;  Moore  v.  Halliday,  43 
Or.  243  (72  Pac.  801:  99  Am.  St.  Rep.  724) ;  Warlier  v.  Wil- 
liams, 53  Neb.  143  (73  N".  W.  539).  The  object  of  the  suit  is 
to  determine  the  title  to  and  obtain  possession  of  real  property, 
and  this  may  be  secured  by  an  ordinary  action  at  law,  and  the 
insolvency  of  the  defendant  does  not  give  a  court  of  equity 
jurisdiction. 

3.  It  is  also  claimed  that  the  defendant  waived  the  question 
of  jurisdiction  by  answering  to  the  merits.  Where  a  defendant 
in  a  suit  in  equity  answers  to  the  merits,  and  asks  equitable 
relief,  he  cannot  thereafter  question  the  jurisdiction  ori  the 
ground  that  the  plaintiff  has  an  adequate  and  complete  reqiedy 
at  law  {Municipal  Security  Co.  v.  B(iker  County,  33  Or.  338: 
54  Pac.  174;  Kitcherside  v.  Myers,  10  Or.  21;  Larch  Moun- 
tain Invest  Co.  v.  Garbade,  41  Or.  123 :  68  Pac.  6) ;  but  where, 
as  here,  facts  necessary  to  give  a  court  of  equity  jurisdiction  are 
stated  in  the  complaint,  and  denied  by  the  answer,  the  ques- 
tion becomes  one  of  fact,  and  is  not  waived  by  answering  to 
the  merits,  and,  if  the  want  of  jurisdiction  appears  during  the 
trial,  the  suit  should  be  dismissed :  Love  v.  Morrill,  19  Or.  545 
(24  Pac.  916) ;  Union  Power  Co,  v.  Lichty,  42  Or.  563  (71 
Pac.  1044). 

4.  It  is  also  contended  that  the  defendant  is  estopped  to 
deny  plaintiff^s  title  to  the  land  upon  which  the  salthouse  is 
located,  because  of  the  judgment  in  the  action  of  trespass 
brought  against  him  by  plaintiff.  But  the  judgment  in  that 
action  is  only  evidence  that  the  title  to  some  part  of  the  "prem- 
ises described  in  the  complaint  was  in  the  plaintiff,  and  before 
he  can  avail  himself  of  such  judgment  as  an  estoppel  in  an- 
other action,  he  must  show  by  evidence  on  what  part  of  the 
premises  the  trespass  was  committed,  and  then  apply  the  issue 
and  judgment  to  the  premises  now  in  controversy:  Abraham  v. 
Owens,  20  Or.  511  (26  Pac.  1112). 

For  these  reasons,  the  court  below,  in  our  opinion,  was  right 
in  dismissing  the  suit,  and  its  decree  is  affirmed. 

Affirmed. 
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91  Pac.  406. 

Words— AscKBTArNii9G  Mbakiko. 

^«  The  meanlns  of  a  word  may  be  varied  by  the  text  in  which  it  is  found, 
^'id  If  that  does  not  flx  it,  resort  may  be  had  to  parol  testimony  to  ascertain 
the  surrounding  circumstances  and  thereby  determine  the  Intention  of  the 

HXANIITO  OF  "EABNINOS"  OONSIDBBBD. 

*•  The  word  "earninirs"  may  mean  either  gross  or  net  receipts,  but  in  the 
PJ^aent  instance  it  Is  used  to  Indicate  net  returns. 

^^»TBAC?T8— OON8TBUOTION  AOAINST  PABTT  USING  WOBDS. 

^  S.  "W^here  the  true  meaning  of  a  written  instrument  is  doubtful,  it  should 
^^natrued  most  strongly  against  the  party  who  used  the  doubtful  terms. 

J^^A^BANTY— OONSTBUCTIOH— PABTICULAB  WOBDS^EABNINGS. 

Il^^''  A.  contract  providing  that,  whereas  guarantor  had  sold  all  the  tools  used 
^X^Tating  a  log  boom,  together  with  the  management  thereof,  and  guaran- 
V^^d  Xliat  vendee  should  be  secure  in  continuing  the  management  thereof  until 
\Xie  Aiixn  specified  should  be  earned  to  vendee,  that  therefore  guarantor  and 
uifl  surety  agreed  to  pay  vendee  such  sum  less  the  amount  earned,  and  signed 
by  guarantor  and  his  surety  alone,  meant  that  the  net  earnings  of  the  man- 
agement of  the  log  boom  and  not  the  gross  earnings  were  guaranteed  to  amount 
to  the  sum  specified. 

GTJABAHTT— OONDITIOH  PrBOEDBNT— OOMPLIANOB. 

5.  The  condition  of  a  guaranty  that  the  earnings  from  the  management  of 
a  log  boom  would  amount  to  a  sum  specified  provided  that  the  guarantee  should 
conduct  the  same  in  a  faithful,  business  and  workmanlike  manner,  was  com- 
piled with,  where  the  person  guaranteed  gave  to  the  management  of  the  boom 
bis  personal  attention  and  rendered  such  reasonable  personal  services  as  he 
was  able  and  qualified  to  render. 

From  Multnomah:  Alfred  F.  Seabs^  Jb.^  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

Thifi  is  a  suit  by  L.  E.  Loomis  against  Fred  MacFarlane  and 
George  L.  Colwell  to  reform  a  written  contract  and  to  enforce 
it  when  reformed.  For  about  two  years  immediately  prior  to 
December  1,  1904,  defendant  MacFarlane  had  been  operating 
a  log  boom'  at  Ilwaco,  State  of  Washington,  where  logs  were 
formed  into  rafts  for  the  purpose  of  being  towed  by  the  owners 
to  Portland  in  this  State.  The  boom  was  owned  and  had  been 
kept  in  repair  by  the  Ilwaco  Railway  &  Navigation  Co.,  a  cor- 
poration, which  brought  logs  by  its  railroad  from  the  forests 
lo  the  river  bank  where  the  boom  was  located.  MacFarlane,  by 
the  consent  of  the  company,  had  been  exercising  the  exclusive 
50  Or. 9 
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management  of  the  boom,  and  had  been  collecting  from  the 
owners  of  the  logs  20  cents  per  1,000  feet  of  the  logs  rafted, 
which  sum  he  retained  as  his  compensation  for  his  trouble  and 
expense.  Desiring,  however,  to  quit  the  business,  and  to  go 
elsewhere  and  engage  in  other  business,  he  agreed  to  sell  to 
plaintiff,  on  the  date  mentioned,  his  rights  and  privileges  in 
the  rafting  of  logs  in  this  boom,  and  his  tools  and  appliances 
used  in  that  business,  for  the  aggregate  consideration  of  $500, 
and  in  pursuance  thereof  gave  to  plaintiff  the  following  con- 
tract of  guaranty,  with  defendant  Colwell  as  a  surety: 

"This  Contract  Note  and  Guaranty  made  and  entered  into 
by  and  between  Fred  MacFarlane  and  George  L.  Colwell,  as 
parties  of  the  first  part,  and  L.  E.  Loomis,  as  party  of  the 
second  part,  witnesseth:     That, 

Whereas,  Fred  MacFarlane,  one  of  the  said  parties  of  the 
first  part,  has  sold  unto  the  said  L.  E.  Loomis,  the  said  party 
of  the  second  part,  all  of  the  tools  and  appliances  used  in  oper- 
ating the  Ilwaco  log  boom,  at  Ilwaco,  Washington,  together 
with  the  management  thereof,  and  the  handling  and  rafting 
all  of  the  logs  put  therein  from  and  after  the  1st  day  of 
December,  1904,  at  the  rate  of  20  cents  per  thousand,  includ- 
ing all  emoluments  from  the  said  1st  day  of  December,  1904, 
in  consideration  of  the  sum  of  $500.00,  and  guarantied  to  the 
said  second  party  that  he,  the  said  second  party,  shall  be 
secure  in  continuing  the  said  management  thereof,  at  the  same 
rate  until  the  said  amount  of  $500.00  less  the  sum  of  $25.00, 
the  value  of  said  tools  and  appliances,  is  earned  to  the  said 
second  party,  said  sum  of  $500.00  having  been  advanced  and 
paid  down  cash  in  hand  by  said  second  party  to  said  Fred  Mac- 
Farlane, one  of  said  first  parties. 

Xow,  Therefore,  in  consideration  of  said  sum  or  balance  of 
$475.00  advanced  as  aforesaid  by  said  party  of  the  second  part 
to  said  Fred  MacFarlane,  one  of  the  said  parties  of  the  first 
part,  and  the  further  consideration  that  said  party  of  the  sec- 
ond part  shall  conduct  the  said  management  of  said  log  boom 
in  a  faitliful,  business  and  workmanlike  manner,  we,  the  said 
Fred  MacFarlane  and  George  L.  Colwell,  the  said  parties  of 
the  first  part,  do  hereby  promise  and  agree  to  pay  to  the  said 
L.  E.  Ijoomis,  the  said  $475.00,  if  he  is  prohibited  from  taking 
charge  of  and  managing  said  log  boom ;  or  in  case  that  he  takes 
charge  and  manages  said  log  boom  and  earns  therefrom  then 
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^0  pay  him  such  part  of  said  $475.00  less  such  amount  as  is 

earned  therefrom. 

-4nd  it  is  Further  Understood  that,  in  case  that  the  present 
^afe  of  20  cents  per  thousand  feet,  board  measure,  for  rafting 
'^?s  therefrom,  is  cut,  then  this  guaranty  to  become  payable 
^D  demand  for  any  unearned  portion  of  said  amount  advanced, 
^^d  in  caae  suit  or  action  is  brought  to  collect  any  balance,  then 
^®  further  agree  to  pay  in  addition  such  amount  as  the  court 
^^^3'  adjudge  reasonable  as  attorney's  fees. 

^atedthisl9dayof  December,  1904.       Fred  MacFarlane. 
^igmed  in  the  presence  of  ^^^^^^^   ^-    Colwell. 

J.  J.  Brumbach.'' 

gjf^ter  setting  out  the  foregoing  contract,  plaintiff  alleges,  in 
y>    that  it  was  a  part  of  the  agreement  of  sale  that  the 
voTtxxxigs  therein  referred  to  should  be  net  earnings  made  out 
()^  Wie  business  by  August  1,  1905,  and  that,  in  case  the  amount 
specified  should  not  have  been  so  earned  by  that  time,  Mac- 
Farlane was  to  pay  to  plaintiff  that  amount  or  the  deficiency, 
whatever  it  niay  be;  that  by  inadvertence  and  mistake  of  the 
parties  that  part  of  their  agreement  was  omitted  from  the  writ- 
ing evidencing   their  contract;   that  plaintiff  had   fully   per- 
formed his  part  of  the  contract;  that  the  necessary  expense  of 
conducting  the  business  exceeded  the  income  up  to  August  1, 
1905,  and  plaintiff  had  derived  therefrom  no  income  whatever; 
that  he  has  demanded  of  defendants  the  payment  to  him  of 
the  sum  of  $475,  which  has  been  refused,  and  that  $75  is  a 
reasonable  attorney's  fee  to  be  allowed  him,  under  the  terms 
of  the  contract.  He  prays  for  a  decree  reforming  the  instrument 
in  the  two  particulars  mentioned,  and,  when  reformed,  that  it 
be  enforced  by  granting  him  a  money  judgment  against  defend- 
ant*.    Defendants  by   their  answer  admit   the  execution  and 
delivery  of  the  written  contract  set  out  in  the  complaint,  and 
also  that  it  was  a  part  of  the  agreement  of  sale  that  the  amount 
of  the  earnings  mentioned  was  to  be  ascertained  by  the  parties 
on  August  1,  1905;  but  they  deny  that  the  earnings  were  to 
^  net  earnings,  as  well  as  deny  all  other  allegations  of  the 
complaint     They  affirmatively  allege  that  the  written  instru- 
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ment  set  forth  in  the  complaint  evidences  the  exact  agreement 
had  and  entered  into  by  the  parties  in  every  particular,  except- 
ing that  it  was  understood  that  the  $475  mentioned  should  be 
earned  on  or  before  August  1,  1905^  and  that,  from  the  busi- 
ness sold  him,  plaintiff  had  earned  and  collected  between 
December  1,  1904,  and  August  1,  1905,  more  than  the  sum  of 
$500,  and  by  reason  thereof  he  has  received  fulfillment  of  the 
terms  of  the  contract  sued  on;  that  plaintiff  was  inexperienced 
and  incompetent  and  intrusted  his  business  to  others  when  he 
should  have  managed  the  same  himself,  and  give  the  business 
his  personal  attention;  and  that  he  was  grossly  extravagant 
and  made  large  and  unnecessary  expenditures  of  mon^'  for 
the  hire  of  labor,  and  that  the  loss  which  he  may  have  sustained 
was  due  to  his  own  incompetent  and  extravagant  management. 
The  reply  traverses  all  the  aflBrmative  matter  of  the  answer, 
except  as  alleged  in  the  complaint.  Upon  the  taking  of  testi- 
mony the  court  found  in  accordance  with  plaintiff's  allegatious, 
decreed  the  reformation  of  the  instrument,  and  'entered  judg- 
ment accordingly,  from  which  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Johnson  £ 
Duff,  with  an  oral  argument  by  Mr.  Oeorge  Arthur  Johnson, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Thomas  Nelson  Strong. 

Opinion  by  Mr.  Commissioner  Slater. 

The  answer  admits  the  necessity  of  reforming  the  instrument . 
set  forth  in  the  complaint  so  that  it  will  require  the  amount  of 
earnings  therein  guarantied  shall  be  ascertained  on  August  1, 
1905;  but  it  denies  that  the  $475  guarantied  by  the  contract 
were  to  be  net  earnings,  and  also  denies  that  the  business  was 
carried  on  by  plaintiff  in  a  faithful,  business  and  workmanlike 
manner,  as  required  by  the  contract.  The  equitable  juriscBc- 
tion  to  reform  the  instrument  in  that  respect  is,  therefore, 
admitted,  but  it  remains  for  us  to  determine  the  extent  of  the 
relief  to   be   otherwise   granted.     In   order   to   determine   the 
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fights  of.  the  parties  and  grant  the  relief  to  which  we  think 
they  are  entitled,  in  the  view  we  tal^e  of  the  matter  in  contro- 
versy, it  will  not  be  necessary  to  reform  the  instrument  further 
than  to  the  extent  admitted  by  the  pleadings. 

1.  The  word  "earnings'*  may  mean  eitiier  gross  or  net  receipts 

°^  a  business,  or  of  the  income  of  a  laborer,  according  to  the 

connection  in  which  it  may  be  used,  and  which  of  these  two 

Meanings  is  to  be  given  the  word  as  us^d  in  this  contract  is  a 

Question  of  construction.    If  the  meaning  to  be  given  it  is  not 

^^certainable  from  the  context,  and  if  it  is  doubtful  what  was 

^eaut  and  intended  by  the  parties,  resort  may  be  had  to  parol 

^^^iinony  to  ascertain  the  surrounding  circumstances  and  from 

,  ^^    facts  ascertain  the  intention  of  the  parties,  which  must 

^    1?he  instrument  on  which  the  suit  is  based  recites:   (1) 
tviat.  MacFarlane  has  sold  some  tools  and  appliances  in  oper- 
5^titig  the  Il^aco  log  boom,  and  the  handling  of  all  logs  put 
therein  after  December  1,  1904,  in  consideration  of  $500  paid 
to  him;  but  it  does  not  appear  from  the  testimony  of  the  par- 
ties that  MacFarlane  had  any  rights  of  property  in  the  boom, 
which  were  subject  to  assignment  and  transfer  to  another,  and 
the  only  rights   of   property  transferred   were   the  tools   and 
appliances,  valued  by  the  parties  in  the  sum  of  $25.     (2)  That 
MacFarlane  guarantied  to  plaintiff  that  he  should  be  secure 
in  continuing  the  management  of  the  boom  at  the  same  rate 
of   compensation    the    former   had    been    receiving,  until    the 
amount  of  $500  less  the  sum  of  $25,  the  value  of  the  tools 
and  appliances,  is  earned  to  plaintiff.    The  language  "to  plain- 
tiiF'  evidently  means  something  more  than  that  the  earnings 
are  to  be  merely  the  gross  receipts  of  the  business,  but  that  the 
amount  earned  is  to  be  personal  to  him,  that  is,  a  profit  after 
paying  all  other  charges.     In  the  contract  proper,  however,  the 
defendants  had  agreed  "to  pay  him    [plaintiff]   such  part  of 
said  $475  less  such  amount  as  is  earned  therefrom."    It  might 
he  proper,  also,  at  this  point,  to  mention  the  fact  that  this 
instrument  recites  that  MacFarlane  had  sold  the  property  de- 
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scribed  to  plaintiff,  and  that  the  latter  had  advanced  and  paid 
to  the  former  the  sum  of  $500;  but  the  evidence  on  the  part 
of  plaintiff  shows,  and  it  is  not  denied  by  the  defendants,  that, 
while  the  terms  of  the  contract  of  sale  had  been  previously 
agreed  upon,  yet  the  sale  was  not  consummated,  and  the  money 
was  not  paid  over  to  MacFarlane  until  the  instrument  in  ques- 
tion had  been  signed  and  delivered,  so  that  the  contract  in 
suit  was  made  in  contemplation  of  the  contract  of  sale. 

In  construing  the  word  "earnings,"  as  used  in  the  statute  of 
Wisconsin,  exempting  60  days'  earnings  of  a  debtor  for  hi.s 
personal  services  from  execution  and  attachment,  when  neces- 
sary for  the  support  of  his  family,  Mr.  Chief  Justice  Dixon,  in 
Brown  v.  nebard„20  Wis.  344  (91  Am.  Dec.  408),  says:  "It 
is  not  easy,  perhaps,  to  determine  the  precise  application  of 
this  word  as  used  in  the  statute.  I  think  a  correct  definition 
to  be  the  gains  of  the  debtor  derived  from  his  services  or  labor 
without  the  aid  of  any  capital.  If  the  debtor  has  no  capital, 
and  no  credit  contributing  to  increase  his  profits,  except  the 
credit  arising  from  the  labor  or  services  in  which  he  is  pres- 
ently engaged,  and  out  of  the  proceeds  of  which  his  obligations 
on  account  of  such  labor  or  service  are  to  be  discharged,  then 
I  think  his  net  receipts  or  gains  from  such  labor  or  services 
m§y  fairly  be  accounted  'earnings.'  If,  for  example,  the  man 
whose  business  it  is  to  dig  a  well,  sink  a  mine,  erect  a  house, 
run  a  raft  of  lumber  or  a  ferry-boat,  or  to  perform  any  of  the 
numerous  kind  of  work  in  which  the  assistance  of  others  is 
necessary,  employs  others,  as  he  must  do,  to  assist  him,  and 
who  are  to  be  paid  as  he  himself  is  paid^  out  of  the  proceeds 
of  the  work,  it  seems  to  me  that  what  remains  after  the  others 
are  paid  must  be  regarded  as  his  'earnings.' "  See,  also,  Camp^ 
field  v.  Lang  (C.  C.)  25  Fed.  128. 

3.  The  instrument  in  suit,  it  will  be  observed,  is  not  signed 
by  plaintiff,  but  by  the  defendants  only,  and  hence  the  lan- 
guage thereof  is  the  language  of  the  defendants,  and  this  fact 
is  of  some  importance  in  construing  the  instrument.  "Where 
the  true  import  and  meaning  of  a  written  instrument  is  doubt- 
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^ti,  and  the  intention  of  the  parties  cannot  be  determined  from 
its  language,  the  right  doctrine  is  that  it  should  be  construed 
^08t  strongly  against  the  person  using  the  doubtful  language, 
*^d  in  favor  of  him  who  has  been  misled  and  advanced  his 
^oney  upon  it :  Barney  v.  Newcomb,  9  Cush.  46 ;  McFadden  v. 
friendly,  9  Or.  222. 

^.  Upon  the  face  of  the  instrunoient,  then,  it  seems  to  us,  the 

^I'ties  intended  net  profits  when  using  the  word  "earnings.'' 

^t   if  there  was  any  doubt  remaining  upon  that  point  to  be 

^^^^Ived  by  a  resort  to  parol  testimony,  the  conclusion  is  irre- 

^^tible  from  the  consideration  of  defendant  MacFarlane's  evi- 

*^^^e  alone  that  such  was  the  intendment  of  the  parties.     He 

*^^  -      **I  guarantied  that  if  he  went  in  there  he  would  make 

^    ^    in  that  seven  months,  provided  he  done  it  in  a  business- 

L         ^nanner.*'     And  it  appears  from  all  of  the  evidence  that 

"^ns  understood  by  the  parties  when  making  their  contract 

^<&  plaintiff  was  to  have  an  assurance  of  a  return  of  his  money 

Irom  the  net  proceeds  of  the  business,  and  we  so  interpret  their 

contract. 

5.  It  remains  to  be  considered  whether  plaintiff  has  con- 
ducted the  management  of  the  business  "in  a  faithful,  business 
and  workmanlike  manner,*'  as  provided  in  the  contract  so  as 
to  entitle  him  to  recover.  Just  what  this  phrase  means  is 
somewhat  uncertain.  Defendants  contend  that  plaintiff  should 
have  attended  to  the  rafting  of  the  logs'  himself,  and  that  it 
was  reasonably  possible  for  a  person  skilled  in  that  work  to 
have  rafted  all  the  logs  delivered  there  in  the  seven  months 
without  the  aid  of  others,  and  they  have  offered  testimony  that 
tends  to  support  that  claim'.  But  the  contract  does  not  require 
hun  to  do  that.  He  has  agreed,  or  rather  defendants  have 
Inquired  of  him,  as  a  condition  to  the  guaranty,  that  he  shall 
"conduct  the  management"  of  the  boom,  which  does  not  neces- 
sarily mean  that  he  shall  do  the  work  himself.  He  has  com- 
plied with  that  condition  when  he  has  shown  that  he  gave  to 
the  management  of  the  boom  his  personal  attention  and  by  ren- 
dering such  reasonable  personal  services  thereabouts  as  he  was 
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able  and  qualified  to  give.  Plaintiff  was  not  an  experienced 
raftsman  and  for  about  two  years  preceding  the  date  of  the 
contract  had  been  a  clerk  or  agent  for  the  Ilwaco  Bailway  & 
Navigation  Co.,  at  Ilwaco.  MacFarlane  had  been  acquainted 
with  plaintiff  during  all  that  time^  and  prior  to  the  making  of 
the  contract  plaintiff  made  no  representations  to  him  that  he 
was  a  raftsman.  Under  these  circumstances^  then^  MacFarlane 
had  no  right  to  assume  that  plaintiff  was  skilled  in  rafting 
logs;  and,  in  fact,  he  did  not  act  on  that  assumption,  for  he 
says  he  did  not  know  whether  plaintiff  was  skilled  in  that  work 
or  not. 

The  testimony  shows  quite  clearly  that  plaintiff  Msiduously 
attended  to  the  care  of  the  boom,  giving  it  his  undivided  per- 
sonal attention,  and  performing  such  work  as  he  was  able  to 
do,  and,  in  fact,  during  the  last  three  months  he  performed 
all  of  the  work  himself.  During  the  first  four  months  of  the 
period,  when  he  needed  assistance,  he  employed  the  same  men 
MacFarlane  had  employed  to  assist  him  when  he  turned  over 
the  management  of  the  boom  to  plaintiff  on  December  19,  1904, 
and  he  paid  them  the  same  wages.  So  that  we  think  the  busi- 
nesB  was  managed  by  plaintiff  in  a  faithful  and  reasonably 
businesslike  manner.  It  is  not  claimed  by  defendants  that  the 
work  was  not  done  in  a  workmanlike  manner,  or  that  any  loss 
was  occasioned  by  any  neglect  or  deficiency  in  that  respect.  It 
appears  from  the  evidence  that  at  the  time  of  the  transfer  the 
railroad  company  was  under  a  contract  to  deliver  2,000,000 
feet  of  logs  at  the  boom  each  month  until  August  1,  1905,  and 
that  was  the  reason  the  contract  of  guaranty  was  made  to  termi- 
nate at  that  time.  But,  soon  after  the  making  of  the  contract, 
the  railroad  company  failed  from  some  unexplained  reason  to 
make  delivery  of  more  than  about  500,000  feet,  on  an  average, 
per  month.  This  was  the  cause  of  plaintiff  failing  to  make  the 
anticipated  profits.  The  evidence  shows  that  the  total  receipts 
were  $534.55,  while  the  total  expense  was  $747.55,  that  is,  the 
actual  operating  expense  exceeded  the  entire  income  by  $247.14. 

It  follows  that  the  decree  of  the  circuit  court  should  be 
affirmed.  Affirmed. 
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91  Pac.  478. 

^'asteb  and  Sbbvant—Dutx  to  Pbovide  Safs  Plack  to  Wokb;, 
^'  Where  It  can  be  done  at  a  reasonable  expense,  and  without  Interfering 
^^  the  conduct  of  the  business*  a  master  Is  under  obligation  to  cbver  or  pro- 
*  tlangerous  machinery,  under  the  general  duty  to  provide  a  reasonably 
®  Place  for  the  employees  to  work. 

®-^*«— iAbsumbd  Risk  or  Bmploymisnt. 
excg.    ^^ough  a  master  Is  primarily  bound  to  guard  dangerous  machinery  in  the 
»Dei»*^^*^  of  ordinary  care,  the  servant  may  dispense  with  the  performance  of 
^j^^^^ty  by  consenting  to  work  at  a  place  which  will  expose  him  to  danger. 
-^'^^  and  fully  comprehending  the  risk  Incurred. 

i|^  ^**^"fc— KVIDKNCI  IN  RSBUTTAIi. 

^  "V^here  plaintiff,  an  oiler  in  defendant's  mill,  claimed  to  have  been  In- 
\^X%d  \>y  the  slipping  of  a  plank  in  a  platform  constructed  for  his  use.  while  It 
^os  defendant's  theory  that  plaintiff  was  not  performing  his  duties  at  the 
time  he  was  injured,  but  was  handling  a  loose  conveyor  belt,  which  had  been 
removed  from  its  pulley,  and  that  it  became  entangled  in  the  shaft  while 
plaintiff  was  holding  it,  thereby  causing  the  injury,  plaintiff  could  prove  in 
rebattal  that  such  conveyor  belt  was  frayed  at  the  edges,  in  order  to  warrant 
an  Inference  that  the  belt  was  likely  to  get  caught  and  wound  around  the 
ihaft  without  human  aid. 

Ihjubt  to  Youthful  Employee— Duty  of  Wabninq. 

4.  It  is  the  duty  of  an  employer  to  warn  a  new  employee  who  is  to  work 
around  dangerous  machinery  of  the  dangers  to  be  guarded  against,  unless  they 
are  obvioos  and  appreciable  to  one  of  his  age  and  experience. 

Where  plaintiff,  a  lad  between  16  and  16  years  old,  had  been  employed  as  an 
oiler  in  defendant's  sawmill  shortly  before  his  injury  and  was  without  experi- 
ence In  such  work,  defendant  was  bound  to  warn  him  of  the  danger  incident 
to  his  employment  and  the  risks  attending  it,  unless  such  danger  was  open 
and  apparent  to  one  of  plaintiff's  age,  experience  and  capacity,  in  the  exercise 
of  ordinary  care  and  prudence. 

Same— Assumed  Risk— Question  fob  Juby. 

&  In  an  action  for  injuries  to  an  inexperienced  servant  while  performing 
Us  duty  about  dangerous  machinery,  the  question  whether  the  dangers  of  his 
employment  were  so  open  and  obvious  that  he  assumed  the  risk  thereof  was 
for  the  Jury. 

From  Multnomah:  Alfred  P.  Sears,  Jr.,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  personal  injury  action  by  David  Westman  against 
the  Wind  River  Lumber  Co.  Plaintiff  was  engaged  as  oiler 
in  defendant's  sawmill,  was  caught  in  the  machinery  and 
seTerely  injured.  At  the  time  of  the  accident  he  was  between 
15  and  16  years  of  age.  About  a  year  prior  to  that  time  he  had 
worked  for  defendant  for  a  few  months  piling  slabs  and  wheel- 
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ing  sawdust,  but  had  nothing  to  do  with  t&e  machinery  in  the 
mill.  He  applied  for  re-employment  two  or  three  weeks  before 
the  accident^  and  wanted  $2  a  day,  but  the  foreman  told  him 
that  defendant  was  not  paying  ^'kids^'  more  than  $1.75  a  day, 
and  if  he  was  satisfied  with  such  wages  he  could  go  to  work  as 
oiler,  and  the  engineer  would  show  him  where  the  oil  can  was. 
He  had  never  worked  as  oiler  in  a  mill  before,  and  was  given 
no  instructions  as  to  his  duties  or  warned  of  the  dangers  inci- 
dent thereto.  He  oiled  the  first  afternoon  and  a  short  time 
the  next  momini;.  when  he  was  ordered  to  pile  slabs,  and 
continued  at  that  work  until  about  a  week  before  the  accident, 
when  he  was  again  put  to  oiling.  In  the  basement  of  the  mill, 
and  4  or  5  feet  from  the  ground,  is  a  line  shaft  2.16  inches 
in  diameter,  upon  which  were  several  pulleys,  from  which  belts 
extended  to  the  machinery  on  the  floor  above.  One  of  these 
pulleys  was  40  inches  in  diameter,  and  19^  inches  from  it  was 
a  4-inch  belt  running  from  the  main  shaft  to  a  pulley  near 
the  floor  above  to  operate  a  conveyor  for  the  refuse  from  the 
lath  sdw.  A  few  inches  further  along,  and  3  or  4  feet  above 
the  shaft,  was  a  conveyor  box,  and  beyond  that,  and  38^  inches 
from  the  main  pulley,  was  another  pulley  on  the  shaft.  A 
short  distance  above  the  main  shaft  was  a  tightener  frame, 
with  a  pulley  20  inches  in  diameter,  used  for  tightening  the 
belt  leading  from  the  main  pulley  to  a  bolter  saw  above.  The 
distance  from  this  tightener  frame  to  the  conveyor  referred  to 
was  about  19  inches.  A  platform  upon  which  the  workman 
stood  when  oiling  the  machinery,  and  especially  the  tightener 
pulley,  was  28^  inches  in  front  of  the  main  shaft  and  about 
3  feet  from  the  ground.  As  originally  constructed  this  plat- 
form was  made  of  two  planks,  each  2  inches  in  diameter,  12 
inches  wide,  and  12  feet  long,  supported  by  brackets  extending 
from  near-by  posts;  but  the  evidence  tended  to  show  that  at 
the  time  of  the  accident  there  was  but  one  plank  in  use  and  it 
was  unfastened.  The  oil  cup  on  the  tightener  pulley  was  12 
or  14  inches  in  front  of,  and  about  5  feet  6  inches  above,  the 
platform,  and  almost,  if  not  quite,  directly  over  the  main  pul- 


Aug.  1907]  Wbstman  v.  Wind  River  Lum.  Co.  139 

ley.  On  the  morning  of  the  accident  the  foreman  told  plaintiff 
that  the  tightener  pulley  shaft  was  a  new  one^  and  for  him  to 
watch  and  screw  down  the  oil  cup  whenever  it  got  hot. 

Plaintiff  testified  that,  to  reach  the  oil  cup,  he  had  to  stand 
on  his  tiptoes  on  the  board  referred  to,  support  himself  by 
holding  with  one  hand  to  the  tightener  frame,  which  was  mov- 
ing back  and  forward  over  a  space  of  5  or  6  inches,  thrust  his 
head  and  shoulders  between  the  tightener  frame  and  the  con- 
veyor, and  then  reach  around  an  8-inch  projecting  timber  with 
the  other  hand  to  the  oil  cup.  About  10  o'clock  that  morning, 
while  the  mill  was  in  operation,  he  had  occasion  to  tighten 
the  oil  cup;  but  for  some  reason  it  worked  hard,  and,  while 
he  was  standing  on  the  platform,  as  above  stated,  exerting  him- 
self to  screw  it  down,  the  platform  slipped,  precipitating  him 
forward  into  the  belts  and  pulleys,  severely  injuring  him.  He 
I'rings  this  action,  by  his  guardian  ad  litem,  to  recover  damages 
for  the  injury  so  received,  alleging  that  defendant  was  negli- 
gent in  not  furnishing  him  a  safe  place  in  which  to  work,  in 
not  protecting,  guarding  or  fencing  the  machinery  about  which 
he  was  to  work,  in  not  instructing  him  how  to  perform  his 
duties  with  safety,  and  in  not  warning  him  of  the  dangers  inci- 
dent to  his  employment.  Defendant  denied  the  negligence 
charged,  and  as  a  defense  pleaded  assumption  of  risk  and  con- 
tributory negligence.  Plaintiff  had  verdict  and  judgment,  and 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  WUliam 
David  Fenton  and  jB.  A.  Letter,  with  an  oral  argument  by  Mr. 
Fenton. 

For  respondent  there  was  a  brief  over  the  name  of  Long  & 
SweeJc,  with  an  oral  argument  by  Mr.  Joel  Minor  Long. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  first  assigimient  of  error  is  based  on  the  admission 
of  testimony  tending  to  show  that  defendant  could  have  guarded 
or  protected  the  machinery  about  which  plaintiff  was  working 
at  the  time  of  the  accident  at  slight  expense  and  without  inter- 
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was  employed.  It  was  defendant's  duty,  therefore,  to  point 
out  or  give  him  notice  of  the  danger  incident  to  his  employ- 
ment and  the  risks  attending  the  same  (4  Thompson,  Negli- 
gence, §  4091 ;  20  Am.  &  Eng.  Enc.  Law,  2  ed.,  97),  unless  they 
were  so  open  and  apparent  that  one  of  his  age,  experience  and 
capacity,  in  the  exercise  of  ordinary  care  and  prudence,  should 
know  and  appreciate  them  to  the  same  extent  as  an  adult,  and 
that  was  a  question  for  the  jury:  Avery  v.  Meek  (Ky.),  45 
S.  W.  355. 

5.  And,  finally,  it  is  contended  that  the  court  erred  in  over- 
ruling defendant's  motion  for  a  nonsuit  and  in  refusing  to 
direct  a  verdict  on  the  theory  that  the  dangers  attending  plain- 
tiff's employment  were  open  and  obvious,  and  he  was  bound  as 
a  matter  of  law  to  know  and  appreciate  them.  But,  as  we 
have  said,  plaintiff  was  not  only  a  minor,  but  an  inexperienced 
workman,  and  therefore  it  was  a  question  for  the  jury  whether 
the  dangers  were  open  and  obvious  to  a  person  of  his  age  and 
experience:  Bowers  v.  Star  Logging  Co.  41  Or.  301  (68  Pac. 
516)  ;  Diibiver  v.  City  Ry,  Co,  44  Or.  227  (74  Pac.  915,  75 
Pac.  693) ;  McDonald  v.  O'ReiUy,  45  Or.  589  (78  Pac.  753)  ; 
Mundhenke  v.  Oregon  City  Mfg.  Co.  47  Or.  127  (81  Pac.  977: 
1  L.  R.  A.  (N.  S.)  278);  Foley  v.  California  Horseshoe  Vo. 
115  Cal.  184  (47  Pac.  42:  56  Am.  St.  Rep.  87) ;  Jenson  v.  Will 
&  F.  Co.  150  Cal.  398  (89  Pac.  113). 

Finding  no  error  in  the  record,  judgment  is  affirmed. 

Afffirmed. 


Argued  17  July,  decided  27  August.  1807. 
STATE  V.  WALiTOI^^. 

13  L.  R.  A.  (N.  8.)  811:  01  Pac.  480. 


ApPKAI.— PBK8UMPTION  OF   VEBITY  OF  RkCOBD.* 

I  1.  While  the  records  of  a  court  may  be  amended,  If  necessary,  to  make 

I  them  conform  to  the  truth,  it  must  be  presumed  that  the  record  as  presented 

'  by  the  transcript  correctly  shows  what  and  all  that  occurred  in  the  matter 

under  consideration. 


•Notts— See  also,  on  this  point.  State  v.  McCaffrey,  36  Or.  570  (88  Pac.  962) ;  and 
Ollschlaoer't  Estate.  60  Or.  55  (89  Pac.  1049.)  Rkfo&tsr. 
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Obikikai*  Law— Not  Duty  of  Dkfbndant  to  Ask  to  Plbad. 

2.  In  a  criminal  case  defendant  is  not  obliged  to  demand  an  opportunity  to 
plead,  bat  It  Is  the  Imperative  duty  of  the  prosecuting  officer  to  call  upon  him 
to  do  so. 

Obuinal  Law— NB0K88ITY  OF  GuABsnra  Rtghts  of  Dbfbnsamt. 

8.  The  public  has  an  Interest  in  the  life  and  liberty  of  all  persons  accused 
of  crime,  and  In  criminal  proceedings  those  steps  which  the  law  prescribes 
cannot  be  dispensed  with  or  modified  even  with  the  express  consent  of  the 
accused. 

Obiminal  Law— NB0B88ITT  OF  Abbaignmbnt  and  Plea.* 
4.  Under  Section  1JB8,  B.  4k  O.  Oomp.,  requiring  one  charged  with  a  crime 
^  be  arraigned  and  to  be  asked  whether  he  pleads  guilty  or  not  guilty,  and 
Section  1884,  providing  for  entering  the  plea,  it  Is  essential  to  a  conviction  of  a 
lelony  that  the  defendant  be  arraigned  and  that  he  plead  or  refuse  to  plead, 
though  the  defendant  may  not  be  affected  in  any  degree  by  failing  to  plead. 

From  Multnomah:  John  B.  Cleland,  Judge. 
Charles  W.  Walton  was  convicted  under  an  indictment  charg- 
iiig  assault  and  robbery,  and  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  ar^ment  by 
^r,  Henry  St  Rayner, 

^or  the  State  there  was  a  brief  over  the  names  oi  A,  M. 

Crawford,  Attorney  General,  John  Manning,  District  Attorney, 

^^"  Grtistavus  Charles  Moser,  with  an  oral  argument  by  Mr, 
Moser. 

Opinion  by  Mr.  Commissioner  King. 

y^   September  1,  1904,  an  information  was  filed  by  the  dis- 
trict   attorney  against  defendant,   Chas.  W.  Walton,  charging 
hiin  with  assault  and  robbery  of  one  Emmanuel  Johnson.     It 
appears   from  the  record  that  on  the  following  day  the  infor- 
mation  ^ag  read  to  defendant  and  a  copy  thereof  handed  to 
bun,   after  which,  on  his  request,  he  was  given  two  days  in 
which  to  plead.    On  the  day  fixed  to  plead  a  demurrer  was  filed, 
^i^eh,  on  October  5th  following,  was  overruled,  succeeded  three 
^eeks  later  by  defendant's  trial  and  conviction.    After  verdict, 
''^ntten  objections  to  the  sentence  were  filed,  on  the  ground  that 
defendant  had  not  been  fully  arraigned,  not  having  at  any  time 
answered,  nor  been   given   an   opportunity   to   answer,   as   to 

•Non.-8ee  extensive  annotation  In  18  L.  R.  A.  (N.S.)  811-816:  Effect  Upon 
OoDTlction  of  Failure  to  Give  Accused  an  Opportunity  to  Plead.    Repoktisk. 
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whether  he  was  guilty  or  not  guilty,  which  were  overruled,  and 
defendant  sentenced  to  20  years'  imprisonment. 

It  is  immaterial  whether  the  motion  filed  was  intended  as  a 
motion  in  arrest  of  judgment,  or  an  objection  to  further  pro- 
ceedings, as  its  contents  are  sufficient  to  call  the  court^s  atten- 
tion to  the  alleged  irregularity  in  the  trial,  and  to  constitute 
an  objection  to  the  imposition  of  the  sentence  pronounced.  We 
are  then  confronted  with  the  question  as  to  whether  the  entry 
of  a  plea  on  behalf  of  the  defendant  is  essential  to  the  trial  of 
one  accused  of  felony.  Defendant  made  no  objection  to  the 
irregularity  complained  of  until  after  verdict,  nor  does  it 
affirmatively  appear  that. an  entry  of  a  plea  would  have  affected 
the  result,  or  that  defendant  was  in  any  manner  prejudiced  by 
the  oversight.  The  record  not  only  fails  to  disclose  that  any 
plea  was  entered,  but  it  appears  from  affidavits  in  the  record 
that  he  was  not  asked  whether  he  desired  to  enter  a  plea  of 
guilty  or  not  guilty,  and  that  at  no  time  during  the  trial  did 
defendant  refuse  to  plead.  It  is  urged  by  counsel  for  the  state, 
and  held  by  the  learned  court  below,  that  such  pleia  is  not 
essential  where  no  objections  are  made  thereto  during  the  trial, 
and  that  the  alleged  error  is  of  no  avail  to  defendant  unless  if 
appears  from  the  record  that  he  lost  some  rights  by  reason  of 
a  plea  not  having  been  entered.  Section  1328,  B.  &  C.  Comp., 
indicates  what  shall  constitute  an  arraignment,  and  is  as  fol- 
lows: 

"The  arraignment  must  be  made  by  the  court,  or  by  the  clerk 
*or  the  district  attorney  under  its  direction,  and  consists  in  read- 
ing the  indictment  to  the  defendant,  and  delivering  to  him  a 
copy  thereof  and  the  indorsements  thereon,  including  the  list 
of  witnesses  indorsed  on  it  or  appended  thereto,  and  asking 
him  whether  he  pleads  guilty  or  not  guilty  to  the  indictment. *' 

It  appears  from  the  record  that  all  the  requirements  of  this 
provision  were  complied  with,  except  the  record  does  not  dis- 
close that  defendant  was  asked  "whether  he  pleads  guilty  or 
not  guilty  to  the  indictment.^' 

1.  If  essential  to  a  conviction  of  a  felony  that  such  plea 
must  be  entered  before  proceeding  to  trial,  the  same  rule  would 
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necessarily  apply  with  reference  to  the  requirements  of  the 
record  of  the  proceedings  in  this  respect,  as  under  the  statute 
making  the  presence  of  the  defendant  necessary  during  the  pro- 
ceedings. The  rule  is  settled  in  this  State  that  this  fact  must 
affirmatively  appear  in  the  record  of  the  trial :  State  v.  Cart- 
wright,  10  Or.  193;  State  v.  Gilbert,  decided  May  14,  1883 
(unreported).  In 'the  latter  case  two  indictments  were  filed 
against  the  defendant,  accusing  him  of  murder.  With  the 
exception  of  the  names  of  the  persons  alleged  to  have  been  mur- 
dered, there  was  no  diifference  in  the  indictments.  The  defend- 
ant was  tried  under  both  indictments  at  the  same  term,  con- 
victed and  sentenced  to  death;  but  in  the  journal  entry  of  the 
judgment  the  clerk  neglected  to  state  any  crime  for  which  the 
conviction  was  had,  nor  was  there  any  record  of  the  trial  indi- 
cating upon  which  of  the  indictments  the  defendant  was  tried, 
while  both  appeared  in  the  transcript  of  the  judgment  roll.  In 
passing  upon  the  record,  Mr.  Chief  Justice  Watson  says:  "It 
has  been  suggested  that  this  court  should  presimie  that  the 
proceedings  in  the  court  below  were  regular,  and  that  the 
duplicity  in  the  record  has  occurred  through  the  inadvertence 
or  mistake  of  the  clerk  in  making  up  the  judgment  roll,  of 
which  the  record  before  us  is  simply  a  transcript.  But  this 
judgment  roll,  although  prepared  by  the  clerk,  is  the  record  of 
the  court.  To  it  alone  can  we  look  to  ascertain  what  the  action 
of  the  court  below  was,  and  upon  it  determine  whether  any  error 
was  committed.  The  duty  of  the  clerk  in  such  matters  is  min- 
isterial undoubtedly,  and  subject  to  the  supervision  and  con- 
trol of  the  court.  But  his  record  is  the  highest  record  of  the 
judicial  action  of  the  court.  It  imports  verity,  and,  until 
impeached  by  the  court  itself,  is  conclusive  of  the  matters  to 
which  it  relates:  Schirmer  v.  People,  33  111.  276.''  The  court 
accordingly  held  that  no  conditions  could  be  presumed  to  exist 
other  than  as  appear  in  such  record;  that  the  record  might  be 
emended  to  conform  to  the  facts  (where  no  adverse  rights  have 
intervened),  but,  since  this  had  not  been  done,  it  would  be 
presumed  that  no  record  of  such  proceedings  could  be  made 
50  Or. 10 
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other  than  as  there  disclosed.  It  follows  under  the  decisions 
referred  to  that  it  is  unnecessary  for  us  to  determine  whether 
the  affidavits  in  the  record  can  be  considered,  since  the  record 
fails  to  disclose  that  Walton  was  given  an  opportunity  to 
answer  as  to  whether  he  was  guilty  or  not  guilty,  or  refuse  to 
do  so.  His  rights  will,  therefore,  be  determined  under  the 
record  before  us  without  reference  to  the  affidavits,  and  it  will 
accordingly  be  presumed  that  *do  plea  was  either  made  or 
refused. 

The  Criminal  Code  of  this  State  provides: 

"If  the  demurrer  be  disallowed,  the  court  must  permit  the 
defendant,  at  his  election,  to  plead,  which  he  must  do  forth- 
with, or  at  such  time^as  the  court  may  allow;  but  if  he  do  not 
plead,  the  judgment  must  be  given  against  him."  B.  &  C. 
Comp.  §  1364. 

A  demurrer  was  filed  by  the  defendant^  and,  after  it  was 
overruled,  had  he  refused  to  plead,  this  provision  of  the  statute 
would  require  judgment  to  have  been  given  against  him.  Our 
statutes  have  these  further  provisions: 

"An  issue  of  fact  arises  (1)  upon  a  plea  of  not  guilty;  or 
(2)  upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
crime*' :  B.  &  C.  Comp.  §  1375. 

"An  issue  of  law  arises  upon  a  demurrer  to  the  indictment : 
B.  &  (\  Comp.  §  1376. 

"An  issue  of  law  must  be  tried  by  the  court,  and  an  issue 
of  fact  bv  a  jury,  of  the  county  in  which  the  action  is  triable" : 
B.  &  C.  Comp,  §  1377. 

2.  It  is  maintained  by  counsel  for  the  State,  and  suggested 
in  the  decision  of  the  circuit  court,  that,  as  a  person  charged 
with  a  crime  is  permitted  at  his  election  to  plead  forthwith  or 
at  such  further  time  as  may  be  allowed  by  the  court,  if  he  does 
not  so  plead,  judgment  must  be  entered  against  him,  and  that, 
if  the  defendant  desires  to  enter  a  plea,  it  becomes  his  impera- 
tive duty  to  make  it  manifest,  citing  People  v.  King,  28  Gal. 
265,  as  sustaining  that  view.  In  that  case  the  defendant,  when 
called  upon  to  plead,  acting  on  the  advice  of  his  attorney,  re- 
fused to  do  so,  whereupon  the  court  ordered  a  plea  of  not  guilty 
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to  be  entered^  and  impaneled  a  jury  before  which  he  was  tried, 
resulting  in  conviction.  The  statute  of  that  state,  like  ours, 
provides  that,  in  case  a  defendant  refuses  to  plead,  judgment 
shall  be  entered  against  him.  Belying  on  the  theory  that 
the  trial  was  irregular  because  sentenced  on  the  verdict  of  a 
jury  in  place  of  sentence  by  the  court  without  such  verdict,  the 
defendant  appealed.  On  this  question  the  court  held  that  the 
defendant  was  in  no  way  injured,  as  he  had  not  only  had  every 
gnarantee  given  him  by  the  statute,  but,  more  than  that,  he 
had  been  tried  by  a  jury,  and,  while  it  was  the  duty  of  the 
court  to  have  entered  judgment  without  a  jury  in  the  manner 
specified  in  the  statute,  having  had  a  jury  trial,  defendant,  not 
being  injured  by  reason  thereof,  was  in  no  position  to  com- 
plain. 

In  holding  that  case  to  be  in  point  here  the  learned  court 
below  evidently  overlooked  the  fact  that  the  defendant  in  the 
ease  cited  refused  to  plead  after  being  given  an  opportunity 
to  do  so.  That  the  trial  court  and  counsel  for  the  State  have 
misapplied  the  authority  last  considered  manifestly  appears 
from  later  decisions  on  the  point  in  that  state,  among  which 
is  People  v.  Corbett,  28  Cal.  328.  The  defendant  there  was 
tried  and  convicted  of  grand  larceny.  After  being  informed 
of  the  indictment,  he  asked  and  was  given  four  days  in  which 
to  plead,  but  did  not  plead  on  the  day  set  for  that  purpose. 
Two  weeks  later  he  was  brought  into  court,  and  through  his 
counsel  moved  for  a  separate  trial,  the  indictment  being  against 
him  and  two  others.  The  motion  was  granted,  a  jury  impan- 
eled, witnesses  sworn  on  behalf  of  defendant,  and  the  case 
argued  to  the  jury,  which,  after  receiving  their  charge,  returned 
a  verdict  of  guilty.  The  court  there  states  that  there  was 
manifestly  no  arraignment,  that  the  indictment  was  not  read 
to  the  defendant^  nor  a  copy  tendered  to  him,  nor  defendant 
asked  whether  he  would  plead  guilty  or  not  guilty  to  the  indict- 
ment, and  holds:  "If  the  defendant  had  at  any  time  anterior 
to  the  trial  pleaded  not  guilty,  the  defects  in  the  arraignment, 
or  rather  the  omission  to  arraign,  might  have  been  cured,  on 
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the  ground  of  waiver.  But  neither  the  motion  of  defendant 
for  a  separate  trials  nor  the  introduction  of  witnesses  by  him, 
nor  the  fact  that  the  case  was  argued  on  his  behalf  to  the  jury 
— nor  did  all  of  them  combined — cure  the  want  of  a  plea.  There 
was  not  only  no  arraignment^  but  over  and  beyond  that  there 
was  no  issue  for  the  jury  to  try.  Not  only  did  the  defendant 
not  plead;  but^  inasmuch  as  the  statute  opportunity  for  plead- 
ing was  never  extended  to  him,  he  was  never  under  any  obliga- 
tion to  plead.  A  verdict  in  a  criminal  case  where  there  has 
been  neither  arraignment  nor  plea  is  a  nullity ,  and  no  valid 
judgment  can  be  rendered  thereon:  Douglass  v.  Staie,  3  Wis. 
820;  1  Wharton,  §630.  And  so  is  a  verdict  rendered  upon  a 
plea  put  in  by  the  attorney  of  a  party  indicted  for  a  felonious 
assault  with  intent  to  rob:  McQuUlen  v.  State,  8  S.  &  M.  587.'' 
Section  296  of  the  California  Code  (St.  1851,  p.  244,  c.  29) 
quoted  in  People  v.  King,  2B  Cal.  265,  which  is  identical  with 
Section  1364,  B.  &  C.  Comp.,  quoted  above,  is  mentioned  in 
People  V.  Corbett,  28  Cal.  328,  concerning  which  the  court  say : 
"The  act  does  not  extend  to  the  case  of  a  verdict  where  there 
is  a  plea  but  no  indictment,  nor  does  it  reach  the  case  of  a 
verdict  where  there  is  an  indictment  but  no  plea.  Where  either 
of  'the  two  are  wanting,  it  is  as  fatal  as  though  both  were 
wanting.  The  presence  of  both  is  essential  to  an  issue,  and, 
where  there  is  no  issue,  an  oath  administered  to  the  jury  would 
impose  no  obligation,  nor  would  false  swearing  on  the  part  of 
witnesses  amount  to  perjury.  That  a  trial  so  conducted  Vould 
tend  to  prejudice  the  defendant  in  respect  to  a  substantial 
right'  *  *  is  too  plain  for  argument.'' 

3.  It  is  also  maintained  that  defendant  could  not  have  been 
injured  by  not  entering  a  plea  as  to  his  guilt  or  innocence.  The 
same  could  in  some  instances  be  said  of  a  person  tried  for  a 
felony  and  convicted  without  a  jury,  or  where,  being  repre- 
sented by  counsel,  he  is  tried  and  convicted  in  the  usual  man- 
ner, but  without  being  present  in  person.  In  Staie  v.  Cart^ 
Wright,  10  Or.  193,  it  is  held,  and  is  the  universal  rule,  that 
the  presence  of  the  defendant,  when  tried  for  a  felony,  cannot 
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be  waived^  and  is  essential  to  a  valid  conviction.    As  stated  in 
Hopt  V.  Utah,  110  U.  S.  574,  579   (4  Sup.  Ct.  202,  204:  28 
t.  Ed.  262) :    *'The  public  has  an  interest  in  his  life  and  lib- 
^^y.     N^either  can  be  lawfully  taken  except  in  the  mode  pre- 
scribed  by    law.      That   which   the   law   makes   essential    in 
proceedings  involving  the  deprivation  of  life  or  liberty  cannot 
^   dispensed  with  or  affected  by  the  consent  of  the  accused, 
^^ch  less  by  His  mere  failure,  when  on  trial  and  in  custody, 
^^   object  to  unauthorized  methods."     The  law  does  not  even 
P^^JHit  the  attorney  of  a  person  charged  with  a  felony  to  enter 
^  plea  for  him,  but  requires  the  defendant  to  do  so  in  person. 
.  ^^^  on  the  day  set  for  that  purpose  it  is  not  customary,  nor 
^^    expected,  that  the  defendant  shall  arise  and  make  such 
\Aftfti  known  until  directed  by  either  the  court  or  district  attor- 
Xiey.    He  would  have  no  means  of  knowing  when  the  particular 
time  of  the  day  or  hour  fixed  had  arrived  until  his  attention 
should  be  called  to  it  in  the  usual  manner.    The  prisoner,  as  a 
rule,  would  be  the  last  to  risk  incurring  the  court's  displeasure 
by  rising  unsolicited  at  an  improper  moment  to  announce  he 
was  ready  to  plead.     It  is  not,  therefore,  to  be  expected  that 
the  defendant  should  make  his  desire  in  that  respect  manifest 
until  called  upon  to  do  so.    The  attorney  might  think  a  plea 
of  guilty  inadvisable,  and  yet  the  defendant  himself,  for  rea- 
sons unknown  to  his  counsel,  may  desire  to  enter  such  plea. 
His  rights  in  this  respect  are  such  that  his  attorney  can  neither 
exercise  nor  waive  for  him. 

The  case  at  bar  furnishes  a  good  illustration  of  an  instance 
where  the  public  has  an  interest  in  the  proper  trial  of  the 
person  charged  with  a  crime.  Here  we  have  a  defendant,  who, 
when  on  trial,  was  but  17  years  of  age,  and  sentenced  to  20 
years'  imprisonment  in  this  case,  and  5  years'  additional  in 
another  case  here  pending.  He  was  tried  under  constitutions 
guaranteeing  that  no  man  shall  be  convicted  or  deprived  of 
kis  liberty  without  due  process  of  law,  and  that  "laws  for  the 
punishment  of  crime  shall  be  founded  on  the  principles  of 
Information,  and  not  of  vindictive  justice":  Const.  Or.  Art.  I, 
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§  15.  Yet  it  is  contended  that  he  should  remain  imprisoned 
for  a  quarter  of  a  century  without  having  been  convicted  in 
the  manner  prescribed  by  our  statute.  If  innocent,  the  public 
may  need  and  is  entitled  to  his  services  as  a  citizen,  even  though 
he  should  desire  to  waive  all  his  legal  rights  and  seek  imprison- 
ment. If  guilty,  not  only  the  defendant,  but  the  public,  as 
stated^  is  entitled  to  any  reduction  of  sentence  or  other  benefits 
that  may  have  been  possible  by  the  defendant  showing  a  desire 
to  be  reformed,  and  throwing  himself  on  the  mercy  of  the  court 
with  the  chance,  however  small  it  may  have  been,  of  being  per- 
mitted to  serve  a  shorter  term  as  a  convict  and  a  longer  period 
of  his  life  as  a  reformed  member  of  society.  In  the  first  act 
proposed  in  this  country  for  proportioning  crimes  and  punish- 
ments, prior  to  which  (1778)  even  many  small  offenses  were 
capital,  it  was  stated  that  "the  reformation  of  offenders  was 
an  object  worthy  of  the  attention  of  the  law,  and  that  exter- 
mination instead  of  reforming  the  accused  weakened  the  state 
by  cutting  off  so  many  who,  if  reformed,  might  be  restored 
sound  members  to  society,  who,  even  under  a  course  of  correc- 
tion, might  be  rendered  useful  in  various  labors  for  the  pub- 
lic. *  *":  Jefferson's  Works  (ed.  1903),  Vol.  I,  p.  218. 

4.  In  Elick  v.  Washington,  Territory,  1  Wash.  T.  138,  an 
Indian  was  tried  and  convicted  of  murder  after  the  entry  by 
his  counsel  of  a  plea  of  "not  guilty."  On  appeal  his  failure 
to  plead  in  person  was  assigned  as  error;  and,  in  passing  on 
this  point,  the  court  make  the  following  observation:  "Arti- 
cles V  and  VI,  Amendments  to  the  Constitution  of  the  United 
States,  among  other  rights  secured  to  the  accused,  declare  'the 
accused  shall  enjoy  the  right  to  be  informed  of  the  nature  and 
cause  of  the  accusation'  against  him;  and,  however  the  law 
may  be  in  inferior  crimes,  in  capital  cases,  when  the  prisoner 
is  put  upon  his  trial,  this  right  cannot  be  waived  by  the  counsel 
nor  denied  by  the  court.  Nor  is  it  an  answer  to  this  to  say  that 
a  waiver  of  arraignment  by  counsel  and  entering  a  plea  of  not 
guilty  by  counsel  secure  to  the  prisoner  all  the  benefits  of  an 
arraignment  in  person  or  a  plea  of  not  guilty  entered  by  pris- 
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oner  in  person^  and  that  thereafter  prisoner  should  not  be  per- 
mitted to  except  to  what  was  not  to  his  disadvantage  on  the 
trial.  The  prisoner,  if  guilty,  might  consider  it  to  his  interest 
to  plead  guilty  and  put  himself  upon  the  mercy  of  the  jury 
or  court.  But,  whether  so  or  not,  before  any  man  'shall  be 
held  to  answer  for  a  capital  or  otherwise  infamous  crime/  it  is 
absolutely  indispensable  that  the  nature  of  the  accusation  as 
contained  in  the  indictment  should  be  made  known  to  him, 
that  he  may  enjoy  the  privilege  of  Assenting  or  dissenting,  by 
plea  of  guilty  or  not  guilty,  to  the  charge  alleged."  State  v. 
Simvb,  16  Wash.  Ill  (47  Pac.  227),  is  cited  as  holding  to 
the  contrary  rule,  but  that  case  is  not  in  point,  and  the  state- 
ments there  on  the  question  here  involved  are  mere  dicta,  for 
the  reason  that  the  defendant  in  that  instance  did,  in  fact, 
enter  a  plea,  and  the  same  was  shown  by  a  ntmc  pro  tunc  entry 
of  an  order  curing  the  defect. 

Numerous  cases  are  cited  in  the  opinion  of  the  learned  court 
below  and  by  the  State  as  sustaining  respondent's  contention, 
but,  after  a  careful  examination  thereof,  we  find  that,  owing 
to  the  facts  surrounding  the  various  cases  upon  which  the  deci- 
sions there  hinge^  few  are  applicable  to  the  case  before  us.  Of 
the  cases  cited  the  following  appear  to  sustain  the  position  that 
the  entry  of  a  plea  is  not  essential  under  all  circimistances, 
even  when  the  charge  is  for  a  felony:  Moore  v.  State,  51  Ark. 
130  (10  S.  W.  22);  Siaie  v.  Cassady,  12  Kan.  660;  People  v. 
Bradner,  107  N.  Y.  1  (13  N.  E.  87) ;  Tarver  v.  State,  95  Ga. 
222  (21  S.  E.  381) ;  State  v.  Winstrand,  37  Iowa,  110.  The 
case  of  Staie  v.  Jerry,  3  La.  Ann.  676,  decided  in  1848,  is 
probably  the  first  on  record,  and  State  v.  Cassady,  12  Kan.  550 
(1874),  impliedly  overruled  by  subsequent  decisions  of  that 
court,  the  second  to  hold  this  view.  The  decision  in  Staie  v. 
Jerry,  however,  is  not  in  harmony  with  the  subsequent  decisions 
of  that  state.  The  case  of  Staie  v.  Chenier,  32  La.  Ann.  103, 
makes  no  reference  to  the  State-Jerry  Case,  but,  notwithstand- 
ing the  plea  was  entered  after  the  beginning  and  before  the 
close  of  the  trial,  the  judgment  of  the  trial  court  was  reversed ; 
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the  appellate  court  stating:  "We  cannot  sanction  such  a  de- 
parture from  ancient  landmarks  in  criminal  procedure.  The 
prisoner  must  be  arraigned,  and  must  plead  to  the  indictment 
before  the  case  is  set  down  for  trial  or  tried.  It  may  be  that 
in  this  particular  ease  no  prejudice  was  wrought  to  the  accused. 
Still  we  think  it  unsafe  to  sanction  such  irregularities  in  cap- 
ital cases."  See,  also,  State  v.  Hunter,  43  La.  Ann.  157  (8 
South.  624) ;  State  v.  Brackm,  113  La.  879  (37  South.  863). 

It  will  be  observed  that  the  courts  holding  to  the  rule  invoked 
by  the  plaintiff  do  so  on  the  assumption  that  the  entry  of  a 
plea  is  a  matter  of  form  and  not  of  substance,  while  those  hold- 
ing to  the  doctrine  here  reco^ized  declare  the  plea  essential 
to  an  issue,  without  which  there  can  be  nothing  to  try.  The 
authorities  supporting  the  position  urged  by  the  State,  with  but 
one  exception  {Martin  v.  Territory,  14  Okl.  593;  78  Pac.  88), 
were  filed  prior  to  the  decision  in  Crain  v.  United  States,  162 
U.  S.  625  (16  Sup.  Ct.  952:  40  L.  Ed.  1097),  in  which,  al- 
though the  omission  of  the  plea  was  there  raised  for  the  first 
time,  the  court  fully  sustain  the  rule  here  insisted  upon  by 
defendant.  The  statute  under  which  the  defendant  in  that 
case  was  tried  is,  on  all  material  points,  similar  to  the  Criminal 
Code  of  this  State,  including,  also,  provisions  to  the  same  pur- 
pose as  Sections  1404  and  1484,  B.  &  C.  Comp.,  to  the  effect 
that  any  technical  errors  and  imperfections  or  departure  from 
the  form  or  mode  prescribed  by  the  Code  shall  be  disregarded 
unless  it  actually  prejudiced  or  tends  to  the  prejudice  of  the 
defendant.  Mr.  Justice  Harlan,  speaking  for  the  court,  so 
clearly  states  the  law  on  the  subject,  and  gives  such  cogent  rea- 
sons for  the  doctrine  announced,  that  we  quote  extensively 
therefrom  as  follows:  ''The  views  we  have  expressed  would 
seem  to  be  the  necessary  result  of  Section  1032  of  the  Revised 
Statutes,*  which  provides:  'When  any  person  indicted  for  an 
offense  against  the  United  States,  whether  capital  or  otherwise, 
upon  his  arraignment  stands  mute  or  refuses  to  plead  or  answer 
thereto,  it  shall  be  the  duty. of  the  court  to  enter  the  plea  of 
not  guilty  on  his  behalf  in  the  same  manner  as  if  he  had 


Aug.  1907]  State  v.  Walton.  153 

pleaded  not  guilty  thereto.     And  when  the  party  pleads  not 
S^ilty,  or  such  plea  is  entered  as  aforesaid^  the  cause  shall  be 
deemed  at  issue,  and  shall,  without  further  form  or  ceremony, 
be  tried  by  a  jury.^     This  statute  is  based  on  Act  April  30, 
1790,  c.  9,  §  30,  1  Stat.  119.;  Act  March  3,  1825,  c.  65,  §  14, 
^  Stat.  118;  and  Act  March  3,  1835,  c.  40,  §  4,  4  Stat.  777. 
^*  proceeds  upon  the  established  principle  that  before  a  crim- 
^-DaJ  trial  can  be  legally  commenced  there  must  be  an  issue  to 
^y,  and  that  a  plea  by  or  for  the  accused  is  essential  to  the 
^^^THation  of  the  issue.    And  the  section  above  quoted  requires 
^  entry  of  the  plea  before  the  trial  commences.     Where  the 
_*^e  charged  is  infamous  in  its  nature,  are  we  at  liberty  to 
^^   that  a  plea  was  made  by  or  for  the  accused,  and  then 
Q^^B  again  as  to  what  was  the  nature  of  that  plea?    Neither 
^o^xud  reason  nor  public  policy  justifies  any  departure  from 
settled  principles  applicable  in  criminal   prosecutions  for  in- 
famous crimes.    Even  if  there  were  a  wide  divergence  among 
the  authorities  upon  this  subject,  safety  lies .  in  adhering  to 
established  modes  of  procedure  devised  for  the  security  of  life 
wid  Hberty.    Nor  ought  the  courts,  in  their  abhorrence  of  crime, 
^OT  because  of  their  anxiety  to  enforce  the  law  against  crim- 
^flals,  countenance  the  careless  manner  in  which  the  records  of 
cases  involving  the  life  or  liberty  of  an  accused  are  often  pre- 
pared. 

Before  a  court  of  last  resort  aflBrms  a  judgment  of  convic- 
tioa  of^  at  least,  an  infamous  crime,  it  should  appear  affirma- 
tively from  the  record  that  every  step  necessary  to  the  validity 
0'  the  sentence  has  been  taken.  That  cannot  be  predicated  of 
*^^  x^cord  now  before  us.  We  may  have  a  belief  that  the 
acctise^^  in  the  present  case,  did,  in  fact,  plead  not  guilty  of 
the  charges  against  him  in  the  indictment.  But  this  belief  is 
^^  founded  upon  any  clear,  distinct  affirmative  statement  of 
record,  but  upon  inference  merely.  That  will  not  suffice.  We 
*^  of  opinion  that  the  rule  requiring  the  record  of  a  trial  for 
^  ^famous  crime  to  show  affirmatively  that  it  was  demanded 
^^  the  accused  to  plead  to  the  indictment,  or  that  he  did  so 
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plead,  is  not  a  matter  of  fonn  only,  but  of  substance  in  the 
administration  of  the  criminal  law.  Consequently  such  a  defect 
in  the  record  of  a  criminal  trial  is  not  cured  by  Section  1025 
of  the  Beyised  Statutes,*  but  involves  the  substantial  rights 
of  the  accused.  It  is  true  that  the  constitution  does  not,  in 
terms,  declare  that  a  person  accused  of  crime  cannot  be  tried 
until  it  be  demanded  of  him  that  he  plead,  or  unless  he  pleads, 
to  the  indictment.  But  it  does  forbid  the  deprivation  of  liberty 
without  due  process  of  law,  and  due  process  of  law  requires 
that  the  accused  plead,  or  be  ordered  to  plead,  or,  in  a  proper 
case,  that  a  plea  of  not  guilty  be  filed  for  him,  before  his  trial 
can  rightfully  proceed,  and  the  record  of  his  conviction  should 
show  distinctly,  and  not  by  inference  merely,  that  every  step 
involved  in  due  process  of  law,  and  essential  to  a  valid  trial, 
was  taken  in  the  trial  court.  Otherwise  the  judgment  will  be 
erroneous.  The  suggestion  that  the  trial  court  would  not  have 
stated,  in  its  order,  that  the  jury  was  sworn  to  try  and  tried 
'the  issue  joined,^  unless  the  defendant  pleaded,  or  was  ordered 
to  plead,  to  the  indictment,  cannot  be  made  the  basis  of  judicial 
action  without  endangering  the  just  and  orderly  administration 
of  the  criminal  law.  The  present  defendant  may  be  guilty,  and 
may  deserve  the  full  punishment  imposed  upon  him  by  the 
sentence  of  the  trial  court.  But  it  were  better  that  he  should 
escape  altogether  than  that  the  court  should  sustain  a  judgment 
of  conviction  of  an  infamous  crime  where  the  record  does  not 
clearly  show  that  there  was  a  valid  trial.''  A  dissenting  opinion 
appears  by  Mr.  Justice  Peckham,  who  not  only  holds  it  should 
be  presumed  a  plea  was  entered  without  that  fact  affirmatively 
appearing  in  the  record,  but,  like  all  the  courts  sustaining  that 
view,  appears  to  entirely  overlook  the  fact  that  the  statute 
expressly  makes  a  plea  essential  to  an  issue,  and  that  without 
such  a  plea  it  would  necessarily  result  in  the  conviction  of  the 
person  charged  with  a  crime  without  an  issue  having  been  tried, 
and  also  fails  to  take  into  consideration  the  further  important 
feature  that  the  public  is  interested  in  seeing  that  a  person  is 
I'ot  deprived  of  either  life  or  liberty  without  a  trial  in  the 
manner  prescribed  by  law. 
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The  authorities  sustaining  the  principles  enunciated  in  Crain 
V.  United  States,  and  here  recognized^  are  numerous^  among 
which  are  4  Bl.  Comm.  pp.  322,  323,  341 ;  1  Bishop,  New  Cr. 
Proc.  §§733,  801;  Wharton,  Am.  Crim.  Law,  §530;  Crain  v. 
United  States,  162  U.  S.  625  (16  Sup.  Ct.  952:  40  L.  Ed. 
1097) ;  Eopt.  V.  United  States,  110  U.  S.  579  (4  Sup.  Co.  202: 
28  L.  Ed.  262);  Shelp  v.  United  States,  81  Fed.  694  (26 
C.  C.  A.  570) ;  ChUds  v.  State,  97  Ala.  49  (12  South.  441) ; 
Territory  v.  Blevins,  4  Ariz.  68  (77  Pac.  616) ;  People  v.  Cor- 
bett,  28  Cal.  328;  People  v.  Monaghan,  102  Cal.  229  (36  Pac. 
511) ;  Ray  v.  People,  6  Colo.  231;  HosJcins  v.  People,  84  111.  87 
(25  Am.  Rep.  433);  Parkinson  v.  People,  135  111.  401  (25 
X.  E.  764:  10  L.  R.  A.  91) ;  Dansby  v.  United  States,  2  Ind. 
T.  456  (51  S.  W.  1083) ;  Hicks  v.  State,  111  Ind.  402  (12 
X.  E.  522) ;  State  v.  Baker,  57  Kan.  541  (46  Pac.  947) ;  State 
V.  Chenier,  32  La.  Ann.  103;  State  v.  Hunter,  43  La.  Ann.  157 
(8  South.  624);  State  v.  Brackin,  113  La.  879  (37  South. 
863);  Commonwealth  v.  Hardy,  2  Mass.  303;  Sartorious  v. 
State,  24  Miss.  602;  Hill  v.  People,  16  Mich.  351;  Qrigg  v. 
People,  31  Mich.  471 ;  State  v.  Vanhook,  88  Mo.  105 ;  State  v: 
Saunders,  53  Mo.  234;  Beck  v.  United  States,  145  Fed.  625  (76 
C.  C.  A.  417) ;  Barker  v.  State,  54  Neb.  53  (74  N.  W.  427) ; 
Browning  v.  State,  54  Neb.  203  (74  N.  W.  631) ;  Hill  v.  State, 
1  Yerg.  76  (24  Am.  Dec.*441) ;  Jefferson  v.  State,  24  Tex.  App. 
535  (7  S.  W.  244);  Douglass  v.  State,  3  Wis.  820;  People  v. 
Heller,  2  Utah,  133;  Davis  v.  State,  38  Wis.  487;  Elick  v.  Ter- 
ritory^ 1  Wash.  T.  136. 

It  is  true  that  the  statute  making  a  plea  essential  to  an  issue 
is  merely  declaratory  of  the  common  law,  but  the  fact  that  it 
does  so  merely  supplements  the  reason  for  holding  to  the  well 
established  landmarks  in  this  particular,  for  it  is  evident  from 
the  embodiment  of  this  provision  in  our  code  that  this  require- 
ment is  deemed  by  the  lawmaking  bodies  of  the  country  a  wise 
one,  and,  if  wrong,  the  power  to  effect  the  change  is,  and  should 
remain,  a  legislative  and  not  a  judicial  function.  The  statute, 
by  its  terms,  has  expressly  declared  the  entry  of  a  plea  to  be 
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essential  to  an  issue,  and  its  language  in  this  respect  being 
clear  and  free  froni  doubt,  we  must  recognize  its  provisions  so 
long  as  in  force. 

The  judgment  of  the  court  below  should  be  reversed,  and  a 
new  trial  ordered.  Reversed. 


Argued  9  July,  decided  27  August.  1007. 
BRATTAIN  v.  COKN. 

91  Pac.  458. 

Watbb  Ooubbes— Obstbuction  of  FiiOW— Maintbnanob  of  Dam. 

Where  complainants  and  their  predecessors  in  interest  for  more  than  20 
years  had  asserted  and  exercised  a  right  each  year  to  construct  and  maintain, 
whenever  necessary,  a  temporary  dam  or  obstruction  In  the  main  channel  of 
a  river  to  divert  water  into  a  creek  for  irrigation  purposes,  without  any  inti- 
mation from  defendants  or  their  predecessors  in  interest  that  complainants* 
right  to  maintain  the  dam  was  questioned,  complainants  acquired  a  prescript- 
ive right  to  maintain  it,  notwithstanding  defendants  clandestinely  and  with- 
out complainants^  knowledge  at  various  times  forcibly  destroyed  the  works 
so  maintained. 

From  Lake:  Henry  L.  Benson,  Judge. 

Suit  by  T.  J.  Brattain  and  others  against  George  Conn  and 
another,  in  which  plaintiffs  prevailed,  whereupon  defendants 
appealed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Charles 
Amos  Cogswell  and  Edwin  Mays,  with  an  oral  argument  by 
Mr,  Cogswell. 

For  respondents  there  was  a  brief  over  the  names  of  Dolph, 
Mailory,  Simon  &  Oearin,  Lionel  Richard  Webster  and  E.  M. 
Brattain,  with  oral  arguments  by  Mr,  Joseph  Simon  and  Mr. 
Webster. 

Per  Curiam:  This  suit  is  brought  by  T.  J.  Brattain  and 
nine  other  landowners  in  the  Chewaucan  Valley,  for  themselves 
and  others  similarly  situated,  to  establish  the  right  to  maintain 
a  temporary  dam  or  obstruction  in  the  Chewaucan  River,  at 
the  head  of  Small  Creek,  during  low-water  seasons,  for  the 
purpose  of  diverting  a  portion  of  the  water  of  s\ich  river  into 
Small  Creek  for  irrigation  purposes,  and  to  enjoin  defendants 
from   interfering  with  such  right.     The  Chewaucan  River   ia 
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quite  a  large  stream  flowing  northeasterly  through  the  Town  of 
Paisley.  Just  above  the  town  it  divides,  and  one  fork  thereof, 
called  "Small  Creek,"  flows  in  a  southeasterly  direction,  and 
from  which  plaintiffs  irrigate  about  2,000  acres  of  land.  Prior 
to  1880,  and  while  the  40-acre  tract  at  the  head  of  Small  Creek, 
and  through  which  the  main  river  flows,  belonged  to  the  State, 
plaintiffs  or  their  predecessors  in  interest  entered  upon  and 
improved  Small  Creek,  for  the  purpose  of  conducting  water 
through  it  for  irrigating  purposes;  and,  as  the  natural  flow 
was  not  sufficient  for  their  needs  during  the  low-water  seasons, 
they  constructed  and  maintained,  each  year  during  that  time, 
8  temporary  dam  in  the  main  river  for  the  purpose  of  diverting 
a  portion  of  the  water  into  Small  Creek,  thus  augmenting  the 
natural  flow  thereof.  While  they  were  so  using  Small  Creek 
and  maintaining  their  dam,  the  land  was  conveyed  by  the  State 
to  one  Biggs,  who  subsequently  sold  it  to  Hanchett,  who  con- 
veyed it  to  Drinkwater  in  August,  1882.  From  the  time  of  the 
conveyance  by  the  State  to  Biggs,  in  1880,  and  up  to  1886, 
plaintiffs  used  Small  Creek  as  a  part  of  their  irrigation  system, 
and  maintained  the  dam  referred  to  without  objection  from 
the  landowner,  so  far  as  the  evidence  discloses;  but  in  1886, 
some  question  arising  .between  them  and  Drinkwater,  Brattain 
and  others  purchased  the  right  to  use  the  natural  channel  of 
Small  Creek  from  him  as  a  conduit  through  which  to  convey 
water  from  the  main  channel  of  the  river,  through  and  across 
his  lands,  with  the  right  to  enter  thereon  for  the  purpose  of 
enlarging  or  clearing  the  stream  from  obstructions  and  placing 
and  maintaining  headgates  therein  and  such  other  work  or 
works  as  may  be  found  necessary  to  maintain  and  control  the 
desired  flow  of  water.  A  few  days  after  making  this  convey- 
ance to  Brattain  and  his  associates,  Drinkwater  conveyed  the 
premises  to  Virgil  Conn,  who  in  October,  1889,  sold  and  con- 
veyed to  defendant  George  Conn,  who  has  ever  since  been  the 
owner  thereof.  After  the  Drinkwater  deed,  plaintiffs  or  their 
predecessors  in  interest  continued  to  use  Small  Creek  and  to 
maintain  the  dam  in  the  main  stream  as  before,  without  any 
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expressed  objections  or  protest  from  defendants  or  their  prede- 
cessors in  interest,  until  1902^  when  defendants  tore  out  the 
dam  and  by  force  prevented  plaintiffs  from  rebuilding  it, 
whereupon  this  suit  was  commenced.  It  resulted  in  a  decree 
in  favor  of  plaintiffs,  and  defendants  appeal. 

The  only  question  involved  is  the  right  of  plaintiffs  to  con- 
struct and  maintain  a  temporary  dam  or  obstruction  in  the 
Chewaucan  River  at  the  head  of  Small  Creek  to  increase  the 
flow  to  2,500  inches  of  water  in  such  creek  during  the  low- 
water  seasons.  They  claim  this  right  by  virtue  of  a  grant  from 
Drinkwater  and  by  prescription.  The  deed  from  Drinkwater 
to  Brattain  and  his  associates  conveyed  the  use  of  Small  Creek 
as  a  conduit  for  water  from  the  main  channel,  with  the  right 
to  place  and  maintain  a  headgate  therein,  and  "such  other  work 
or  works  as  may  be  necessary  to  maintain  and  control  the 
desired  flow  of  water  through  said  creek  channer*;  and  it  can 
be  fairly  argued,  in  view  of  the  circumstances,  this  language 
was  intended  to  and  did  include  the  right  to  construct  a  dam 
in  the  main  river,  as  the  grantees  had  theretofore  done.  But, 
however  that  may  be,  we  think  a  prescriptive  right  to  maintain 
such  dam  is  shown  by  the  testimony.  It  clearly  appears  that 
for  more  than  20  years  the  plaintiffs  and  their  predecessors  in 
interest  have  asserted  and  exercised  the  right  each  year  to  con- 
struct and  maintain,  whenever  necessary,  a  temporary  dam  or 
obstruction  in  the  main  channel  of  the  river  to  divert  from 
2,000  to  2,500  inches  of  water  into  Small  Creek  for  irrigation 
purposes,  and  without  any  intimation  from  defendants  or  their 
predecessors  in  interest  that  their  right  was  questioned.  It  is 
true  that  defendant  George  Conn  testifies  that  he  often  tore 
out  and  removed  the  dam,  but  there  is  no  evidence  that  plain- 
tiffs knew  of  this  fact,  or  that  it  was  done  at  a  time  when  they 
needed  the  water.  It  was  a  clandestine  and  secret  invasion  of 
their  rights,  and  we  do  not  understand  that  an  entry  by  stealth 
»nd  without  the  knowledge  of  the  party  in  possession  is  suffi- 
cient to  break  the  continuity  necessary  to  constitute  an  adverse 
possession  or  to  establish  a  right  by  prescription. 
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It  is  unnecessary  for  ns  to  further  review  the  testimony.  It 
^s  sufficient  that  we  have  examined  the  record  with  care  and 
find  no  reason  why  the  decree  of  the  court  below  should  be 
disturbed.     The  decree  will  be  affirmed.  Affibmed. 


Argued  81  July,  decided  3  September,  1907. 

hii.i>i!:bra:n^i>  v.  united  artisans. 

91  Pac.  MS. 

*-«l*«  IN8URANCS— BUBDXN  OK  PBOOK  AS  TO  SVIOIDE. 

!•  The  burden  of  proving  suicide  as  a  defense  to  a  claim  on  a  life  Insurance 
^Ucy  Is  on  defendant  under  the  rule  that  he  who  alleges  must  prove. 

IKSUKANCK— Local  Offioxka  as  Aobnts  or  Insubsk. 

1  Where  the  by-laws  of  a  mutual  benefit  society  provide  that  on  a  mem- 
ber's death  the  officers  of  the  local  society  to  which  he  belongs  shall  furnish 
tall  proof  of  death  on  printed  blanks  prepared  for  that  purpose  and  give  their 
opinion  of  the  validity  of  the  beneficiary's  claim,  such  local  officers  must  be 
considered  the  agents  of  the  general  society. 

EviDBNCx— Admissions  of  Aobnt. 

8.  Where  local  officers  of  a  mutual  benefit  society  are  required  to  furnish 
proofs  of  death  on  the  decease  of  a  member  of  such  local  society,  the  state- 
ments and  admissions  of  such  officers,  made  against  the  interests  of  the  general 
aoclety,  are  competent  evidence  against  It  in  an  action  on  the  benefit  cer- 
tificate. 

iHsuRAHCie— Proofs  of  Death— Question  for  Jury. 

4.  In  an  action  on  a  mutual  benefit  certificate,  evidence  held  to  require 
tQbmlssion  to  the  Jury  of  the  question  whether  proof  of  death  was  submitted 
bj  plaintiff  or  was  furnished  by  the  secretary  of  the  local  order  in  accordance 
with  its  by-laws. 

WrnTRssRS— Offsbino  Sxhibits  on  Gross  Examination. 

^  Where  a  witness  has  referred  to  documents  on  direct  examination,  the 
opposite  party  has  a  right  to  have  such  documents  identified  and  marked  as  a 
Pft^of  the  cross  examination,  but  It  is  very  doubtful  whether  they  can  then 
be  offered'ln  evidence. 

Hakmlssb  Ebbob— Evidkncb  Subsequbntlt  Rbceitkd. 
•■  Error,  if  any.  In  rejecting  evidence  Is  rendered  harmless  and  unavaila- 
ble on  appeal  by  subsequently  receiving  such  evidence  and  submitting  it  to 

tbe  Jury. 

Ihsubance—Bbnefit  Oebtificatb— Action— Evidence. 

7>  Where  the  local  secretary  of  a  mutual  benefit  society,  in  accordance 
^th  its  by-laws,  sent  proofs  of  Insured's  death  to  the  supreme  secretary,  it 
^**  immaterial  that  she  procured  the  services  of  an  attorney,  who  was  a 
loember  of  the  order,  and  who  subsequently  became  the  attorney  for  the  ben- 
^flciaryinan  action  on  the  certificate,  to  assist  her  in  preparing  such  proofs. 

^'iTHBssxs— OoMFBTENCY- Knowledge. 

^  Where  the  local  secretary  of  a  mutual  benefit  society,  in  making  out 
Pfoofs  of  death  of  a  member,  procured  the  assistance  of  an  attorney,  who  was 
>^  a  member  of  the  order,  and  who  subsequently  became  the  attorney  of  the 
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beneficiary  In  an  action  on  the  benefit  certificate,  the  secretary  was  compe- 
tent to  testlfly  whether  she  procured  such  attorney's  aid  as  a  brother  member 
of  the  order  or  as  an  attorney. 

EVIDElfOIS—RXLXYANCY  OV  TB8TIMOirY« 

9.  In  an  action  Involving  the  cause  of  death  of  a  person  who  was  found 
shot,  a  hypothetical  question  asked  of  medical  men  as  to  when  riaor  mortU 
would  set  In  where  a  person  shot  through  the  temple  died  almost  immediately. 
Is  competent,  relevant  and  material. 

TiiiAii— Objections  to  KviDEifCB— Effect. 

10.  An  objection  to  the  relevancy,  competency  and  materiality  of  the  sub- 
ject-matter of  a  question  waives  any  defects  in  its  form. 

Evidence— Competency  of  Bxpbbt. 

11.  A  physician  testifying  as  an  expert  must  first  be  shown  to  be  qualified 
either  by  actual  experience  in  similar  cases  to  the  one  put  to  him  or  by  sach 
careful  and  deliberate  study  as  enables  him  to  form  a  definite  opinion  of  his 
own  with  reference  to  the  matter  under  consideration. 

TBI Aii— Scope  of  Objections  to  Evidence. 

IS.  An  objection  to  testimony  on  specified  grounds  waives  all  other  gounds 
of  objection  not  Included  within  those  named. 

An  objection  to  a  question  asked  of  an  expert  on  the  ground  that  he  was 
qualified  to  testify  does  not  include  an  objection  that  the  proper  hypothesis 
had  not  been  given. 

From  Douglas:  Lawrence  T.  Habris^  Judge. 

Statement  by  Mr.  Commissioner  Kino. 

This  is  an  action  by  Robert  Hildebrand  by  his  guardian,  S. 
L.  Culver^  against  the  United  Artisans  to  recover  $1,900^  with 
interest^  upon  a  certificate  issued  to  W.  C.  Hildebrand^  the 
father  of  plaintiff,  as  a  member  of  the  order,  by  which  it  was 
agreed  to  pay  the  amount  demanded  in  event  of  his  death. 
Plaintiff's  father  was  found  dead  in  his  room  in  Reno,  Nev., 
Xovember  18,  1903,  with  a  pistol  clasped  in  his  right  hand,  a 
bullet  having  entered  his  right  temple.  No  one  was^  present 
nor  knew  of  the  incident  until  some  hours  after  its  occurrence. 
The  cause  of  the  death  is  unknown,  and  can  only  be  surmised 
from  the  surroimding  circumstances.  A  coroner's  inquest  was 
had,  the  jury  reporting  to  the  effect  that  the  deceased  came  to 
his  death  as  a  result  of  a  gunshot  wound  inflicted  by  his  own 
hand.  No  question  was  raised  by  the  pleadings  or  proof  as  to 
his  good  standing  in  the  order  at  the  time  of  his  death  nor  as 
to  the  identity  of  the  beneficiary.  Two  questions  were  raised 
by  the  pleadings,  namely:  (1)  Has  the  beneficiary  submitted 
such  proof  of  death  as  will  entitle  him  to  recover?     (2)   Did 
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the  deceased  commit  suicide?  The  rules  of  the  order  relative 
to  proof  of  death  of  a  member  of  the  order  appear  in  full  in 
Patterson  v.  United  AHisans,  43  Or.  334  (72  Pac.  1095).  A 
trial  of  the  issues  mentioned  was  had  before  a  jury,  resulting 
in  a  verdict  for  plaintiff  for  the  sum  demandied.  From  the 
judgment  thereon  defendant  appeals.  Affirmei>. 

For  appellant  there  was  a  brief  over  the  name  of  Coshow  & 
Rice,  with  an  oral  argument  by  Mr,  Oliver  Perry  Coshow. 

For  respondent  there  was  a  brief  over  the  names  of  John 
Thomas  Long,  Geo.  M,  Brown  and  Andrew  Murray  Crawford, 
with  oral  arguments  by  Mr.  Long  and  Mr.  Crawford, 

Opmion  by  Mr.  Commissioner  King. 

The  first  error  assigned  and  relied  upon  is  based  upon  the 
action  of  the  court  in  sustaining  an  objection  to  defendant's 
offer  to  introduce  in  evidence,  and  have  marked  as  its  exhibit, 
the  proof  of  death,  as  a  part  of  the  cross-examination  of  plain- 
tiff's witness  C.  L.  McKenna.  This  witness  testified  on  direct 
^taminatioh  that  on  April  12th,  and  at  all  times  since,  includ- 
ing the  date  of  trial,  he  was  and  is  the  supreme  secretary  of 
defendant,  and  identified  a  letter  to  John  T.  Long,  dated  April 
16,  1904,  written  by  him  as  secretary  of  the  Supreme  Assembly 
of  United  Artisans.  The  letter  was  received  in  evidence,  with- 
out objection,  the  material  portion  of  which  reads : 

*Tour  letter  of  April  14th  is  at  hand,  and  in  reply  will  say 
we  have  received  the  proof  papers  in  the  case  of  W.  C.  Hilde- 
brand,  Jr.,  deceased  on  January  5,  1904.*' 

On  cross-examination  the  witness  was  questioned  as  to  the 
proof  papers  there  referred  to,  in  the  identification  of  which  he 
answered  that  he  had  reference  to  the  proof  of  death  of  Mr. 
Hildebrand,  stating  he  thought  it  was  sent  by  plaintiff.  Wit- 
ness was  then  handed  a  document  and  asked  to  state  its  nature, 
to  which  he  replied  that  it  was  the- proof  mentioned  in  the 
letter,  and  the  only  proof  received,  which  instrument  was  then 
offered  in  evidence.  Objection  was  made  and  sustained  to  its 
introduction  as  incompetent  and  not  proper  cross-examination, 
60  Or. 11 


162  HiLDEBRAND  V.  UNITED  ARTISANS.  [50  Or. 

Ij  as  well  as  for  the  special  reason  that  a  part  of  the  instrument 

L  offered  purported  to  be  .the  proceedings  of  the  coroner's  inquest, 

jl  by  which  plaintiff  was  not  bound.     Defendant's  counsel  insist 

!*  that,  since  the  "proof  papers'^  were  mentioned  in  the  letter,  he 

!|  was  entitled  not  only  to  question  the  witness  thereon,  but  to 

introduce  them  in  evidence,  notwithstanding  the  proof  ten- 
.  dered  included  the  proceedings  had  at  the  coroner's  inquest. 
The  record  discloses  that  the  witness  was  interrogated  on  cross- 
examination  as  to  the  matters  referred  to  in  the  letter,  and 
that  no  objection  was  made  until  the  "proof  papers"  were 
offered  in  evidence. 

1.  The  purpose  of  the  cross-examination,  as  well  as  the 
attempted  introduction  of  the  "proof"  in  evidence,  appears  to 
have  been  intended  for  the  purpose  of  sustaining  the  claim  of 
suicide  affirmatively  pleaded  by  the  defense.  Where  this  de- 
fense is  interposed  to  a  policy  of  insurance,  the  presumption 
being  that  death  resulted  from  natural  causes,  the  onus  is  upon 
the  defendant  to  sustain  the  allegations  to  that  effect:  Cox  v. 
Royal  Tribe,  42  Or.  365  (71  Pac.  73:  60  L.  B.  A.  620:  9o  Am. 
St.  Eep.  752). 

2.  Where  the  by-laws  of  a  mutual  benefit  society  provide  that 
upon  the  death  of  a  member  the  officers  of  the  local  society  to 
which  he  belonged,  as  in  this  case^  should  furnish  full  proof 
of  death  upon  printed  blanks  prepared  for  that  purpose,  and 
give  their  opinion  as  to  the  validity  of  the  beneficiary's  claim, 
such  local  6f5cers  must  be  considered  the  agents  of  the  general 
society:  Patterson  v.  United  Artisans,  43  Or.  333  (72  Pac. 
1095) ;  Whigham  v.  Independent  Foresters,  44  Or.  543  (75 
Pac.  1067). 

3.  In  such  cases  their  statements  and  admissions  made 
against  the  interests  of  the  general  organization  are  competent 
evidence  in  an  action  on  the  benefit  certificate:  Patterson  v. 
United  AHisans,  43  Or.. 333   (72  Pac.  1095). 

4.  The  proof  in  this  instance  was  sent  the  defendant  by  Mrs. 
Edith  Plank,  as  the  local  secretary  of  the  order;  at  least  she 
so  testified,  and  her  statements  to  that  effect  are  not  contra- 
dicted by  any  positive  testimony,  and  if  they  had  been  contra- 
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dieted  it  would  have  been  a  question  for  the  jury.  Evidence 
was  given  tending  to  show  that  when  the  proof  was  made  J.  T. 
Long,  although  assisting  the  local  secretary,  was  not  acting  as 
attorney  for  the  claimant,  but  as  any  other  member  of  the 
order  might  have  done  in  the  way  of  assisting  the  secretary  in 
the  preparation  of  the  proof  she  was  required  under  the  rules 
to  furnish,  notwithstanding  he  afterwards  became  one  of  plain- 
tiff's counsel  in  this  action,  and  signed  his  name  as  such.  It  is 
only  upon  the  assumption  that  plaintiff,  in  place  of  the  local 
secretary,  by  reason  of  Long^s  assistance,  furnished  the  proof, 
that  the  proceedings  of  the  coroner^s  inquest  could  be  deemed 
admissible.  There  being  some  evidence  showing  that  he  was 
not  acting  as  such  attorney,  and  that  the  proof  was  furnished 
by  Mrs.  Plank,  as  secretary  of  the  local  order,  it  then  became 
a  question  for  the  jury  to  determine  whether  the  proof  was 
furnished  by  plaintiff  or  by  defendant's  local  agent. 

5.  The  proof  offered  on  this  point  by  defendant  was  evi- 
dently intended  in  support  of  its  claim  of  suicide,  as  alleged, 
and  only  admissible  for  that  purpose.  The  question  asked 
McKenna  by  plaintiff^s  counsel  was  for  the  purpose  of  identi- 
fying the  letter  offered  and  received  in  evidence;  but,  since 
be  was  also  questioned  in  his  direct  examination  as  to  what 
proof  papers  the  letter  referred  to,  the  defense  was  entitled, 
as  a  part  of  its  cross-examination,  to  have  the  proof  papers 
identified  by  the  witness  and  to  mark  them  for  subsequent  ref- 
erence, but  it  is  very  doubtful  whether  it  was  entitled,  on  cross- 
examination,  to  have  them  received  in  evidence.  It  was  a 
part  of  its  defense.  Testimony  of  this  class  is  sometimes 
admitted  by  the  court  in  the  exercise  of  its  discretion,  in  which 
event  its  admission  has  been  held  not  to  be  reversible  error: 
Wais  V,  RuMell,  100  U.  S.  621  (25  L.  Ed.  607).  But  it  seems 
to  be  the  well-recognized  rule  that,  when  a  witness  is  called  by 
one  party,  the  opposing  litigant  only  has  a  right  to  cross- 
examine  upon  the  facts  to  which  he  testified  in  chief.  In  his 
direct^  examination  McKenna  did  not  pretend  to  identify  nor 
to  give  the  contents  of  the  proof  papers,  but  stated  merely  what 
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the  letter  had  reference  to  in  that  respect.  If,  on  cross-exam- 
ination, defendant  can  be  permitted  to  go  to  the  extent,  not 
only  of  identifying  the  instrument,  but  of  introducing  it  in 
evidence,  he  would  thereby  procure  the  advantage,  under  the 
pretense  of  cross-examination,  of  making  him  his  witness  in 
chief,  and,  at  the  same  time,  of  depriving  plaintiff  of  any  cross- 
examination  of  the  witness  on  points  thereby  elicited.  It  is 
manifest  that  such  practice  should  not  be  encouraged :  Stafford 
v.  Fargo.  35  111.  481. 

6.  Even  though  defendant's  position  on  this  point  were  ten- 
able, any  error  that  may  have  been  committed  in  this  respect 
was  rendered  harmless,  as  defendant's  rights  could  not  have 
been  prejudiced  thereby,  in  that  all  of  the  proof  papers  were 
subsequently  admitted  as  a  part  of  the  defense,  in  the  admission 
of  which  the  court  evidently  assumed  that  it  was  a  matter  for 
the  jury  to  determine  whether  the  proof  was  furnished  by  the 
plaintiff  or  by  defendant's  local  agent,  and,  if  found  as  a  fact 
to  have  been  furnished  by  plaintiff,  were  entitled  to  consider 
the  proof,  with  inquest  attached,  as  an  admission  against  plain- 
tiff's interest,  tending  to  support  defenclant's  contention,  and 
instructed  the  jury  accordingly.  We  think,  therefore,  that 
defendant  cannot  avail  itself  of  the  alleged  error  of  the  court 
in  refusing  on  cross-examination  to  admit  the  "proof  papers" 
in  evidence:  Olive  v.  Olive,  95  N.  C.  485;  City  of  Chicago  v. 
Peck,  196  111.  260  (63  N.  E.  711) ;  Seymwe  v.  Malcolm  McD. 
L,  Co.  58  Fed.  957  (7  C.  C.  A.  593) ;  WUls  v.  Russell,  100  U.  S. 
621  (25  L.  Ed.  607). 

7.  It  is  next  urged  that  the  court  should  have  sustained  the 
objection  to  the  question  asked  Mrs.  Plank,  "Was  he  [Long] 
assisting  you  as  attorney  or  just  as  *a  member  of  the  order  at 
your  request?"  as  to  the  status  of  which  it  is  urged  that  the 
witness  was  not  competent  to  express  an  opinion.  No  objection 
was  made  to  the  question  on  the  ground  that  it  was  calling  for 
the  opinion  of  the  witness;  but,  regardless  of  that  feature,  we 
fail  to  see  what  bearing  the  answer  could  have  in  the  light  of 
Mrs.  Plank's  testimony,  as  it  is  shown  that  she,  as  secretary  of 
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the  order,  sent  the  proof  to  the  supreme  secretary.  It  cannot 
be  material,  therefore,  what  assistance  she  may  have  procured, 
whether  legal  services  or  otherwise,  as  she  was  acting  as  defend- 
ant's agent,  and  the  papers  oflEered  in  evidence,  constituting  the 
proof  referred  to,  were  received  by  the  supreme  secretary  from 
her  as  such  agent. 

8.  Again,  the  witness,  while  acting  as  such  secretary,  and 
having  procured  Long's  assistance  in  filling  out  the  blanks  and 
in  taking  acknowledgments  as  a  notary,  was  in  position  to  know 
the  capacity  in  which  she  procured  his  aid,  whether  as  a  brother 
member  of  the  order  or  as  an  attorney,  and  fully  competent 
to  testify  *in  reference  thereto.  Nor  can  there  be  any  question 
as  to  her  right  to  state  the  position  in  which  Long  assumed  to 
act  when  he  tendered  and  furnished  his  assistance:  Ra/ui  v. 
Ottetiack,  89  Va.  646  (16  S.  E.  933) ;  Bender  v.  McDowell, 
46  La.  Ann.  393  (15  South.  21). 

9.  It  is  next  insisted  that  the  court  erred  in  permitting  the 
three  physiciabS' called  as  witnesses  to  give  certain  expert  testi- 
mony relative  to  the  effect  of  the  gunshot  wound  in  the  temple 
of  the  decea8ed>  a  sample  of  the  questions  asked  being: 

"Q.  Now  you  may  state,  doctor,  from  your  experience  as  a 
physician,  and  from  observing  people  who  were  wounded  in 
that  way,  what  in  your  opinion  would  be  the  effect  upon  the 
muscles  as  to  their  relaxing,  or  becoming  immediately  stiffened 
—I  think  your  medical  term  is  rigor  mortis,  setting  in — if  a 
person  dies  almost  immediately  from  the  effects  of  a  pistol 
ball  entering  the  head  through  the  right  temple?" 

Objections  were  made  to  this  class  of  questions  as  being  in- 
competent, irrelevant  and  immaterial,  and  for  the  reason  that 
the  physicians  testifying  had  not  been  shown  qualified  to  an- 
swer; but  no  objection  was  predicated  upon  the  grounds  that 
the  proper  foundation  had  not  been  laid,  nor  proper  hypothesis 
given  therefor.  There  can  be  no  doubt  as  to  the  materiality, 
relevancy  and  competency  of  the  inquiries,  as  the  answers  sought 
and  elicited  thereby  tend  to  rebut  the  proof  of  suicide  offered 
by  the  defense. 

10.  An  objection  to  the  relevancy,  competency  and  material- 
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ity  of  the  subject-matter  of  the  question  waives  any  defects  in 
its  form:  Enc.  Ev.  vol.  9,  pp.  100-106. 

11.  It  is  a  well-settled  rule  that  before  a  witness  can  be  per- 
mitted to  give  expert  testimony  it  must  not  be  on  a  subject  of 
common  experience:  State  v.  Anderson,  10  Or.  448.  The 
proper  mode  of  examination  is  by  a  hypothetically  stated  case 
which  should  embody  substantially  all  the  facts  relating  to  the 
subject;  and  a  physician  testifying  as  such  expert  must  first  be 
shown  qualified  to  do  so  either  by  actual  experience  in  cases 
similar  to  the  one  put  to  him  or  by  such  careful  and  deliberate 
study  as  enables  him  to  form  a  definite  opinion  of  his  own  in 
reference  to  the  matter  under  consideration.  Also,  where  he 
is  called  upon  to  testify  from  his  own  knowledge,  it  must  ap- 
pear that  he  has  trustworthy  information  and  knowledge  of 
facts  involved  and  upon  which  his  opinion  is  to  be  founded:- 
Thompson,  Trials,  §588;  8  Ency.  PL  &  Pr.  745;  State  v.  An- 
derson, 10  Or.  448;  State  v.  Simonis,  39  Or.  Ill  (65  Pac. 
595);  Soquest  v.  State,  72  Wis.  659  (40  N.  W.  391).  Each 
of  the -physicians  called  as  witnesses  in  this  case  not  only  testi- 
fied that  he  is  a  licensed  physician  and  practitioner  of  long 
standing,  but  to  facts  sufficient  to  indicate  a  reasonable  amount 
of  experience  in  and  observation  of  the  particular  kind  of  gun- 
shot wounds  concerning  which  he  was  examined,  from  which 
it  follows  that  the  objection  made  as  to  the  qualification  of  the 
witness  to  give  testimony  elicited  is  untenable. 

12.  It  is  extremely  doubtful,  however,  as  to  whether  the 
questions  in  the  form  asked  laid  sufficient  foundation  or  stated 
a  proper  hypothesis,  but  no  objections  appear  on  that  account. 
The  objections  made  go  only  to  the  relevancy,  competency  and 
materiality  of  the  testimony  sought  by  the  questions  and  to 
the  qualification  of  the  witnesses  to  testify  on  the  points  upon 
which  they  were  interrogated.  It  is  well  settled  that,  where 
an  objection  upon  one  ground  does  not  go  to  the  other  not 
stated,  it  is  a  waiver  of  all  objections  not  specified:  Enc.  Ev. 
vol.  9,  pp.  100-106.  From  which  it  follows  that  an  objection 
having  as  its  basis  the  assertion  that  the  witness  has  not  shown 
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himaelf  qualified  to  testify  on  a  subject  waives  any  objection 
to  the  sufficiency  of  the  form  of  the  question^  or  as  to  the  proper 
hypothesis  not  being  given.  One  goes  to  the  knowledge  of  the 
witness,  and  the  other  to  the  form  of  the  question  asked.  An 
objection  to  a  hypothetical  question  on  specified  grounds  raises 
00  question  as  to  its  competency  or  sufficiency  on  other  sub- 
jects, from  which  it  follows  that  the  converse  must  be  true: 
Enc,  Ev.  vol  9,  pp.  106,  106;  Stillmcm  v.  Northern  Pac.  F.  dk 
B.  H.  R.  Co.  34  Minn.  420  (26  N.  W.  399).  "The  rule  is 
that,  where  an  objection  is  made  on  an  untenable  ground,  or 
on  a  ground  that  works  no  prejudice,  and  is  overruled,  such 
ruling  furnishes  no  cause  for  reversing  the  judgment,  because 
the  admission  of  evidence  against  objection  on  some  other 
ground  would  have  constituted  harmful  error*':  McDermott  v. 
Jackson,  97  Wis.  70  (72  N.  W.  375).  Among  authorities  sus- 
taining the  principles  here  recognized  are:  Enc.  PI.  &  Pr.  vol. 
8,  pp.  223-237;  Ladd  v.  Sears,  9  Or.  244;  United  Oil  Co.  v. 
Roseberry,  30  Colo.  177  (69  Pac.  588) ;  White  v.  Smith,  54 
Iowa,  233  (6  N.  W.  284) ;  In  re  New  York  El  R.  Co.  58  Hun, 
610  (12  N.  Y.  Supp.  857) ;  Mount  v.  Brooklyn,  72  App.  Div. 
440  (76  N.  Y.  Supp.  533)  ;  Burlington  Ins.  Co.  v.  Miller,  60 
Fed.  254  (8  C.  C.  A.  612) ;  Missouri  Pac.  Ry.  Co.  v.  Hall,  66 
Fed.  868  (14  C.  C.  A.  153) ;  Publishing  Assoc,  v.  Fisher,  95 
Mich.  274  (54  N.  W.  759) ;  McCooey  v.  PoHy-Second  St.  R. 
Co.  79  Hun,  255  (29  N.  Y.  Supp.  368) ;  Frankel  v.  Wolf,  7 
Misc.  Rep.  190  (27  N.  Y.  Supp.  328) ;  People  v.  Frank,  28 
Cal.  508. 

In  McCooey  v.  Forty-Second  St.  R.  Co.  79  Hun,  255  (29 
X.  Y.  Supp.  368),  a  physician  was  called  to  testify  as  an  expert, 
whose  testimony  was  objected  to,  and  the  overruling  of  the 
objection  was  assigned  as  error.  The  court  in  passing  on  this 
point  say :  "The  next  objection  relates  to  a  hypothetical  ques- 
tion asked  of  a  doctor,  and  which  is  sought  to  be  sustained  by 
the  line  of  cases  which  hold  that  the  question  must  contain  the 
facts  assumed,  so  that  the  jury  can  have  before  them  the  facts 
in  the  expert's  mind  upon  which  he  bases  his  answer  to  the 
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hypothetical  question.  These  cases  are  not  available  to  the 
appellant,  because  his  objection  was  not  put  upon  the  ground 
that  the  question  did  not  contain  all  the  faots  necessary  to 
enable  the  expert  to  answer,  but  upon  the  ground  of  its  incom- 
petency." The  court  there  held  that  such  questions  were 
objected  to,  not  as  to  form,  but  as  to  being  incompetent,  and 
the  objection  thus  made  was  not  sufficient  to  call  the  attention 
of  a  trial  judge  to  the  grounds  relied  upon,  for  which  reason 
there  was  no  error.  In  State  v.  Martin,  47  Or.  282  (8  Am.  & 
Eng.  Ann.  Cas.  769:  83  Pac.  849),  a  physician  called  as  a  wit- 
ness testified  that  he  was  a  graduate  of  a  medical  school  and  a 
licensed  physician,  and  detailed  the  condition  in  which  he 
found  the  injured  person  concerning  whom  he  was  interrogated, 
whereupon  he  was  asked  his  opinion  as  to  the  elBEect  of  the 
injury,  etc.,  which  was  objected  to  on  the  ground  that  it  was 
incompetent,  but  overruled,  and  the  witness  answered;  it  being 
maintained  that,  as  no  testiomny  had  been  given  tending  to 
show  the  qualification  of  th6  physician  testifying,  either  by 
experience  or  study,  an  error  was  committed  in  permitting  him 
to  answer.  It  is  there  held  that  the  objection  to  the  question 
as  being  incompetent  was  not  sufficient  to  raise  the  question 
as  to  the  qualification  of  the  witness.  For  the  same  reason  we 
think  an  objection  to  a  question  asked  an  expert  witness  on  the 
ground  that  he  is  not  qualified  to  testify  would  not  include  an 
objection  on  the  ground  that  the  proper  hypothesis  had  not  been 
given.  In  discussing  the  effect  as  to  the  objection  relied  on  in 
State  v.  Martin,  Mr.  Justice  Moore  says :  "The  object  of  every 
objection  interposed  at  the  trial  of  a  cause,  and  of  the  exception 
to  the  court's  ruling  thereon,  is  to  incorporate  into  the  bill  of 
exceptions  the  particular  legal  proposition  submitted  to  and 
decided  by  the  trial  court,  so  that  upon  an  appeal  from  its 
ruling  an  appellate  tribunal  may  be  able  to  review  the  identical 
question  considered.  As  the  objection  which  was  made  related 
to  the  alleged  incompetency  of  the  question,  and  not  to  the 
incompetency  of  the  witness  to  express  an  opinion,  the  legal 
principle  now  insisted  upon  was  evidently  not  considered  by 
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the  trial  court,  and,  this  being  so,  no  error  was  cominitted  in 
permitting  Dr.  Thomas  to  answer  the  question  propounded 
after  he  had  testified  that  he  was  a  graduate  of  a  medical  school 
and  a  licensed  physician,  thus  showing  a  prima  fade  qualifi- 
cation." 

Other  errors  are  assigned,  but  not  argued,  nor  do  they  appear 
material.  The  record  disclosing,  no  material  error,  the  judg- 
inent  of  the  court  below  should  be  afiirmed.  Affihmet). 


Decided  8  September.  1907;  rehearing  denied  8  January,  1W'«. 

FAiRRE!.!.  v.  PORT  OF  COLITMBIA. 

91  Pac.  6M,  96  Pae.  254. 

HTATUTB8— OONflTirUTIONAL  LIMITATION  ON   POWEK  OF  LBOISLATUKB  TO 

OsBATB  Municipal  Oobporations. 
1-  The  Oonstitntlon  of  Oregon.  Art.  XI.  §  2,  as  amended  in  1900,  providing 
tiiat  corporations  may  he  focmed  under  general  laws,  and  that  the  legislature 
siiall  not  enact  or  repeal  any  charter  or  act  incorporating  any  municipality. 
^*y  or  town,  now  prohibits  the  legislature  from  creating  any  corporation  of 
■ny  kind  by  a  special  act. 

STatUTBS— POBT  OF  COLUMBIA  A  SPBCIAI.  PUBLIC  ACT. 

^'  The  act  incorporating  the  Port  of  Columbia  (Laws  1907,  pp.  182. 190).  is  a 
JPecial  public  act  creating  a  corporation,  and  is  in  direct  violation  of  Const. 
Or.  Art.  XI.  S  2.  as  amended  In  1906:  Dunn  v.  State  i^nivertUy.  0  Or.  867.  and 
^f^oeu  T.  Ladd,  28  Or.  26.  distinguished. 

^ONgxiTCTIONAL    LAW— AMENDMENT   OF  8TATK  CONSTITUTION  — SUBMIS- 
SION TO  PoPUIiAB  VOTB. 

^-  Const.  Or.  Art.  IV.  Section  1,  as  amended  in  1902.  reserves  to  the  people  the 
at  ^^^  ^  propose  amendments  to  the  Constitution  and  to  enact  or  reject  them 
'  ^®  polls,  independent  of  the  legislative  assembly,  and  provides  that,  on 


^  »^*^*»  fl*«<*  ^**»  **»«  Secretary  of  State,  the 
*^^  T>eople,  and,  if  approved  by  a  majority,  s 


,  the  amendment  shall  be  submitted 

^ ^.^, , ^^.  w . ^ .^.'ity,  shall  become  operative.   Article 

aV"IX,  Section  1,  provides  that  an  amendment  to  the  Constitution  may  be  pro- 
p^^0e<l  in  the  legislative  assembly,  and  If  agreed  to  by  a  majority  shall  be  re- 
f^ffed  to  the  legislative  assembly  next  to  t)e  chosen,  and  that  if  the  amend- 
^ent  shall  be  agreed  to  by  a  majority  of  that  legislative  assembly  the  amend- 
uient  shall  be  submitted  to  the  voters,  and  if  a  majority  of  them  shall  ratify 
the  same  such  amendment  shall  become  a  part  of  the  Constitution.  Held^ 
that  Article  XI,  Section  2,  as  amended  in  June,  1900,  prohibiting  the  legislature 
from  creating  corporations  by  special  laws,  was  legally  miopted,  though  not 
twice  submitted  to  and  approved  by  the  people;  Article  XVII,  Section  1,  hav- 
ing no  reference  to  an  amendnient  made  under  Article  IV,  Section  1. 

Ftom  Multnomah:  John  B.  Clelanb,  Judge. 
Suit  by  Sylvester  Farrell  against  the  Port  of  Columbia  and 
its  commiBsioners  to  restrain  said  commissioners*  from  proceed- 
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ing  under  the  act  creating  said  corporation.     A  demurrer  to 
the  complaint  was  sustained  and  plaintiff  appeals. 

Bevebsed. 

For  appellant  there  was  a  brief  over  the  name  of  Dolph,  Mai- 
lory,  Simon  &  Oearin,  with  an  oral  argument  by  Mr.  John  M, 
Oeaain. 

For  Clatsop  County,  by  permission  of  the  court,  there  was 
a  brief  supporting  appellant  over  the  names  of  Prank  J.  Taylor, 
J.  F.  Hamilton  and  George  Clyde  Fulton,  with  oral  arguments 
by  Mr.  Taylor  and  Mr.  Fulton. 

For  respondents  there  was  a  brief  over  the  names  of  Warren 
Ellsworth  Thomas,  T.  0.  Hailey  and  Williams,  Wood  it  Lvn- 
thicuvi,  with  oral  arguments  by  Mr.-  Thomas  and  Mr.  Stewart 
Brian  Linthicum. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  suit  involves  the  constitutionality  of  an  act  of  the  leg- 
islative assembly  of  1907  to  establish  and  incorporate  the  Port 
of  Columbia:  Laws  1907,  p.  182.  By  this  act  the  counties  of 
Multnomah,  Clatsop  and  Columbia  are  created  a  separate  dis- 
trict, and  the  inhabitants  thereof  are  constituted  'and  declared 
to  be  a  corporation  by  the  name  and  style  of  the  "Port  of 
Columbia,*'  and  as  such  to  have  perpetual  succession;  to  hold, 
receive  and  dispose  of  real  and  personal  property;  to  sue  and 
be  sued,  plead  and  be  impleaded  in  all  suits  or  proceedings 
brought  by  or  against  it.  The  declared  object  of  the  corpora- 
tion so  formed  is  to  promote  the  maritime  shipping  and  com- 
mercial interest  of  the  Port  of  Columbia.  For  that  purpose,  it 
ie.  given  power  and  made  its  duty  to  own,  operate  and  maintain 
a  towage  service  from  the  open  sea,  at  the  entrance  of  the 
Columbia  River,  to  all  points  upon  the  river  extending  as  far 
inland  as  Tongue  Point,  near  Astoria;  to  purchase,  own,  lease, 
control  and  operate  tugs  and  pilot  boats ;  to  appoint  and  license 
pilots;  to  fix  and  collect  charge  for  pilotage;  to  acquire,  bwn 
and  dispose  of  real  and  personal  property;  to  make  any  con- 
tracts the  making  of  which  is  not  in  this  act  expressly  prohib- 
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iied ;  and  to  do  all  other  acts  and  things  which  may  be  requisite^ 
necessary  or  convenient  in  carrying  out  the  powers  conferred. 
For  the  purpose  of  acquiring  tug  and  pilot  boats,  and  providing 
the  same  with  necessary  appliances,  the  corporation  is  given 
power  to  issue^  sell  and  dispose  of  bonds  not  exceeding  the 
aggregate  sum  of  $400,000,  and  power  and  authority  to  assess, 
levy  and  collect  each  year  a  tax  upon  all  property,  real  or  per- 
sonal, within  its  boundaries,  which  is  by  law  taxable  for  state 
and  county  purposes,  not  to  exceed  a  rate  therein  specified,  to 
retire  such  bonds  at  maturity  and  the  payment  of  interest 
thereon.  The  power  and  authority  given  to  the  corporation  is 
to  be  exercised  by  a  board  of  commissioners,  and  their  succes- 
sors in  ofiBce  to  be  appointed  as  in  this  act  provided. 

1.  This  law  was  evidently  modeled  after  that  creating  the 
Port  of  Portland  (Laws  1891,  p.  791),  and,  if  the  constitution 
had  not  been  amended  since  the  enactment  of  the  latter  statute, 
it  could  possibly  be  sustained,  if  otherwise  valid,  on  the  ground 
that  it  is  a  corporation  created  for  municipal  purposes.    At  the 
time  of  the  passage  of  the  Port  of  Portland  act,  the  Constitu- 
tion of  Oregon  (Article  XI,  §2),  provided  that  corporations 
^ight  be  formed  under  general  laws,  but  should  not  be  created 
^y  special  laws,  except  for  municipal  purposes,  and  it  was  held 
"iat  the  Port  of  Portland  was  a  corporation  formed  for  munic- 
^*^  purposes  within  the  meaning  of  this  provision:  Cook  v. 
*  ^t  of  Portlmd,  20  Or.  580  (27  Pac.  263:  13  L.  R.  A.  533). 
Xn  June,  1906,  the  section  referred  to  was  amended  to  read : 

'^Corporations  may  be*  formed  under  general  laws,  but  shall 
cot  be  created  by  the  legislative  assembly  by  special  laws.-  'The 
leeislative  assembly  shall  not  enact,  amend  or  repeal  any  charter 
or  act  of  incorporation  for  any  municipality,  city  or  town.  The 
legal  voters  of  every  city  and  town  are  hereby  granted  power 
to  enact  and  amend  their  municipal  charter,  subject  to  the 
Constitution  and  criminal  laws  of  the  State  of  Oregon.^* 

By  this  amendment  the  power  to  create  corporations  for 
municipal  purposes  by  special  act  was  not  only  eliminated,  but 
the  creation  of  a  corporation  by  such  an  act  is  expressly  pro- 
hibited, and  it  is  no  longer  in  the  power  of  the  legislative 
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authority  to  create  a  corporation  public  or  private  by  a  special 
law.  It  would  seem,  therefore,  that  the  act  incorporating  the 
Port  of  Columbia  is  in  violation  of  this  section,  as  amended, 
and  void. 

2.  But  counsel  argue  that  it  is  a  general  and  not  a  special 
law,  and  therefore  not  prohibited  by  the  constitution.  It  is 
not  easy  to  define  the  distinction  between  a  general  law  and 
one  that  is  special,  and,  to  use  the  language  of  the  Court  of 
Appeals  of  New  York:  "It  has  been  found  expedient  to  leave 
the  matter,  to  a  considerable  extent,  open,  to  be  determined 
upon  the  special  circumstances  of  each  case'' :  Ferguson  v.  Ross, 
126  X.  Y.  459  (27  N.  E.  954).  Statutes  are  often  classified 
as  public  or  general  and  private  or  special,  a  public  statute 
being  one  of  which  the  courts  will  take  judicial  notice,  while  a 
private  statute  must  be  pleaded:  1  Kent,  *460;  1  Blackstone, 
*85.  That  this  is  a  public  law  must  be  conceded,  not  only 
because  it  is  one  of  which  the  courts  will  take  judicial  notice, 
but  because  the  constitution  provides  that  every  statute  shall 
be  a  public  law  unless  otherwise  declared  by  the  statute  itself: 
Article  IV,  §  27.  It  does-  not  follow,  however,  that  because  it 
is  a  public  law  it  is  a  general  one.  "Public"  and  "general"  as 
applied  to  statutes  are  sometimes  synonymous,  depending  upon 
the  context,  but  they  are  not  so  in  all  cases.  Every  general  law 
is  necessarily  a  public  one,  but  every  public  law  is  not  a  gen- 
eral one.  Thus,  an  act  incorporating  a  city  is  a  public  law, 
but  it  is  not  a  general  one,  because  it  is  applicable  to  a  partic- 
ular locality.  Also,  an  act  authorizing  a  certain  school  district 
to  issue  bonds  for  the  purpose  of  erecting  a  schoolhouse,  and 
purchasing  a  site  therefor,  is  a  special  law,  and  in  violation  of 
a  constitutional  provision  that  "the  legislature  shall  pass  no 
special  act  conferring  corporate  power*':  Clegg  v.  School  Dis- 
trict, 8  Neb.  179;  School  District  r.  Insurance  Co.  103  U.  S. 
707  (26  L.  Ed.  601).  And,  again,  laws  amending  a  city  char- 
ter in  respect  to  making  local  improvements,  or  extending  the 
limits  of  a  particular  city,  are  special  acts,  and  held  unconsti- 
tutional under  a  provision  that  "the  legislature  shall  pass  no 
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special  act  conferring  corporate  power^':  Atchison  v.  Bartholow, 
•1  Kan.  124;  City  of  Wycmdotte  v.  Wood,  5  Kan.  603;  State  ex 
^el  V.  City  of  Cincinnati,  20  Ohio  St.  18.  When  used  as  oppo- 
site to  "private/^  and  having  reference  to  the  subject-matter 
of  a  statute,  the  term  "general"  is  equivalent  to  "public.'^ 

When,  however,  it  is  used  in  reference  to  the  territory  em- 
braced within  a  law,  and  in  opposition  to  "local,"  it  means 
operating  over  the  whole  jurisdiction  of  the  lawmaking  power, 
instead  of  a  particular  locality.     And,  when  it  is  used  in  con- 
tradistinction to  "special,"   it  signifies   relating  to  the  whole 
community  or  all  of  a  class  instead  of  to  a  particular  locality 
^^  A  part  of  a  class.    In  this  latter  sense  a  law  is  general  when 
^^  operates  equally  and  uniformly  upon  all  persons,  places  or 
tiiingpB  brought  within  the  relation  and  circumstances  for  which 
'^  provided.     But  when  it  is  applicable  only  to. a  particular 
''ranch  or  designated  portion  of  such  persons,  places  or  things, 
^^   is    limited  in  the  object  to  which  it  applies,  it  is  special; 
^^Pprnan  v.  People,  175  111.  101   (51  K  E.  872) ;  Wheeler  v. 
^fnrt^lvania,  77  Pa.  338;  26  Am.  &  Eng.  Enc.  Law  (2  ed.), 
•^^^;     1  Lewis,  Sutherland,  Stat.  Const.  §195.     It  is  in  this 
sense    that  the  terms  "general"  and  "special"  are  used  in  the 
provision  of  the  constitution  now  under  consideration.     The 
oojeot  of  the  amendment  was  to  deprive  the  lawmaking  power 
^     the  right  to  create  particular  corporations,  either  public  or 
P^^^^te,  and  to  require  that  all  corporations  be  formed  under 
^  -^^x^  the  provisions  of  which  shall  be  applicable  alike  to  all. 
'    ^^Xieral  law,  within  this  section  of  the  constitution,  is  one  by 
^^^Vi  all  persons  or  localities  complying  with  its  provisions 
^^"^  be  entitled  to  exercise  the  powers  and  enjoy  the  rights  and 
privileges  conferred.     A  special  law;  on  the  other  hand,  is  one 
conferring  upon  certain   individuals   or   citizens  of   a  certain 
locality  rights  and  powers  or  liabilities   not  granted  to,  or  im- 
posed upon,   others  similarly  situated.     The  act  creating  the 
Port  of  Portland  is  clearly  a  special  law  as  so  defined,  and 
cannot  be  upheld  without  doing  violence  to  the  expressed  and 
plain  language  of  the  constitution.     The  provision  of  Article 
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IV,  §  23,  prohibiting  the  passage  of  special  and  local  laws  on 
enumerated  subjects,  was  under  discussion  in  Allen  v.  Hirsch, 
8  Or.  412,  and  Maxwell  v.  Tillamook  County,  20  Or.  495  (26 
Pac.  803).  What  is  there  said  in  reference  to  the  distinction 
between  general  and  special  laws  must  be  understood  as  apply- 
ing to  the  construction  of  that  provision  of  the  constitution  and 
has  only  a  general  bearing  upon  the  present  case. 

The  cases  of  Dunn  v.  State  University,  9  Or.  357,  and  Lig- 
gett V.  Ladd,  23  Or.  26-45  (31  Pac.  81),  are  cited  as  authori- 
ties supporting  defendants'  position.  It  is  argued  that  the 
regents  of  the  University  and  of  the  Agricultural  College  are 
not  corporations  for  municipal  purposes,  and,  since  at  the  tinie 
of  the  passage  of  the  laws  providing  for  their  appointment  and 
defining  their  duties  the  legislature  was  inhibited  from  creating 
corporations  by  special  law,  except  for  such  purposes,  the  court 
necessarily  must  have  concluded  in  ruling  that  they  are  incor- 
porations and  that  the  act  providing  for  their  appointment  was 
a  general  one.    Dunn  v.  University  (which  was  cited  in  Liggett 

V.  Ladd,  as  authority  for  holding  that  the  regents  of  the  Agri- 
cultural College  are  a  body  capable  of  taking  and  holding  title 
to  real  property)  was  a  suit  to  avoid  a  deed  made  to  the  regents. 
The  defense  was  that  they  were  agents  of  and  held  the  prop- 
erty in  trust  for  the  State,  and  therefore  could  not  be  sued. 
The  court  considered  this  position  unsound.  The  effect  which 
the  provision  of  the  constitution  inhibiting  the  creation  of 
corporations  by  special  act  had  on  the  question  for  decision  is 
not  referred  to  or  mentioned  by  the  court.  It  is  said  in  the 
opinion,  however,  that  the  University  itself  is  not  a  corporation, 
but  that  the  regents  are  an  incorporated  body,  although  not 
made  so  by  the  legislature."  But,  after  discussing  this  question, 
it  is  finally  concluded  that,  whether  an  incorporation  or  not, 
they  were  agents  of  the  State,  holding  the  legal  title  to  the 
property  then  in  controversy,  and  for  that  reason  posseted  no 
immunity  from  being  sued,  and  that  was  the  only  point  in  the 
case.  Its  determination  in  favor  of  the  plaintiff  was  sufficient 
for  the  purpose  of  the  decision,  and  what  is  said  about   the 
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J^gents  being  an  incorporation  may,  with  propriety,  be  deemed 
dicta.    But,  however  that  may  be,  the  decision  is  not  an  author- 
ity supporting  the  act  now  under  consideration.     The  regents 
^f  the  University,  if  an  incorporation,  in  the  sense  that  they 
^ay  take  and  hold  title  to  property,  and  sue  and  be  sued,  are 
J>ot  a  corporation  in  the  ordinary  meaning  of  that  term.    They 
are  merely  administrative  agents  of  the  State,  charged  with 
the  control  and  supervision  of  one  of  its  educational  institu- 
tions, with  no  power  to  levy  or  collect  taxes,  or  impose  burdens 
iipon  the  people  of  the  State  or  any  particular  locality  thereof. 
Having  reached  the  conclusion  that  the  act  under  considera- 
tion IB  unconstitutional  and  void,  because  it  is  an  attempt  to  cre- 
^^  &  corporation  by  a  special  law,  it  is  unnecessary  to  consider 
*he  question  as  to  whether  a  corporation  of  the  kind  sought  to 
^  created  is  a  municipality,  within  the  meaning  of  that  por- 
tion of  Article  XI,  §  2,  as  amended,  which  prohibits  the  legis- 
lature from  enacting,  amending  or  repealing  the  charter  or  the 
^^^    of  incorporation  of  a  municipality,  city  or  town.     The 
decree  of  the  court  below  will  be  reversed  and  one  entered  here 
^°  'avor  of  plaintiff.  Ebversed. 

^Iii.  Justice  Moore  did  not  sit  in  this  case. 


Decided  8  January,  1908. 

On  Motion  fob  Rehearing. 

06  Pac.  264. 

-^^B  Curiam  :  A  petition  for  rehearing  was  filed  in  this  case 
^^  September  last.  Its  consideration  waa  deferred  at  the  request 
^1  ooxingel  for  defendants,  that  they  might  submit  an  additional 
*^8Utnent  in  its  support,  and  ttiey  have  just  advised  that  no 
*^ch  argument  will  be  filed.  Except  on  one  point  the  petition 
^^  ^   reargument  of  the  cause,  and,  notwithstanding  the  able 

P*''^8entation  of  counsel,  we  are  constrained  to  adhere  to  the 

IWHer  opinion.. 

3.  It  is  insisted,  however,  for  the  first  time,  that  the  amend- 
ment of  Section  2,  Article  XI,  of  the  Constitution,  adopted  in 
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June,  1906j  prohibiting  the  legislature  from  creating  corpora- 
tions by  special  laws,  was  not  legally  adopted,  because  it  was 
not  twice  submitted  to  and  approved  by  the  people.  By  Section 
1,  Article  IV,  as  amended  in  1902,  the  people  reserve  to  them- 
selves the  power  to  propose  amendments  to  the  Constitution  and 
enact  or  reject  them  at  the  polls,  independent  of  the  legislative 
assembly.  This  section  provides  that  upon  a  petition  of  not 
more  than  8  per  cent  of  the  legal  voters  of  thfe  State,  propos- 
ing any  measure,  being  filed  with  the  Secretary  of*  State  not 
less  than  four  months  before  the  election  at  which  such  measure 
is  to  be  voted  upon,  the  same  shall  be  submitted  to  the  people, 
and  if  approved  by  the  majority  of  the  votes  cast  thereon  shall 
.become  operative.  There  is  no  requirement  that  an  amend- 
ment proposed  under  this  section  shall  be  submitted  to  and 
approved  by  the  people  more  than  once,  and  Section  1,  Article 
XVII,  can  have  no  reference  to  such  an  amendment,  since  the 
power  reserved  to  the  people  is  "independent  of  the  legislative 
assembly." 

Petition  for  rehearing  denied. 

Reversed:     Rehearing  Dbinied.. 


Arffued  8  (October,  decided  16  October,  1907. 
WATERHOUSE  v.  CliATSOP  COUNTY. 

91  Pac.  1088. 

Taxation— Statutoby  Provision' for  Oollkction. 

The  extension  of  the  taxes  on  the  assessment  roll  is  part  of  the  process  of 
collection  and  is  no  part  of  the  assessment,  apportionment  or  levy. 

From  Clatsop:  Thomas  A.  McBride,  Judge. 

Suit  by  John  WateAouse  and  George  Kaboth  to  restrain 
Clatsop  County  and  its  officers  from  purchasing  a  blank  assess- 
ment roll  and  extending  thereon  the  assessment  and  taxes  for 
the  year  1907,  for  the  reasons  that  there  is  no  law  authorizing 
such  expense  and  that  plaintiffs'  taxes  will  be  thereby  greatly 
increased  illegally.  A  demurrer  to  the  complaint  was  overruled 
and  a  decree  entered  as  prayed.  The  case  was  submitted  on 
briefs  under  the  proviso  of  Rule  16 :  35  Or.  587,  600. 

Affirmed. 
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f'or  appellants  there  was  a  brief  over  the  names  af  Gilbert 
^'  Hedges,  District  Attorney,  and  John  Curra/n  McCue, 

^or  respondents  there  was  a  brief  over  the  names  of  John 
^^nry  iSt  Albert  Marshall  Smith. 

opinion  by  Mb.  Chief  Justice  Bean. 
f.^  ^te  question  for  decision    on    this    appeal  is  whether  the 
i^^^ty  clerk  is  required  to  extend  the  taxes  levied  for  the  year 
'l^^^  "^^  on  the  original  assessment  roll,  and  deliver  such  roll, 
^v\  a  warrant  for  the  collection  attached,  to  the  tax  collector, 
K)t   whether  he  shall  make  a  transcript  of  the  original  roU,  ex- 
tend the  taxes   thereon,  and  deliver  the  same,   with  the  tax 
warrant  attached,  to  such  oflScer.    Prior  to  the  act  of  February 
28,  1907    (Laws   1907,  p.  453),  the  law  required  the  county 
clerk  to  make  a  certificate  of  the  several  amounts  apportioned 
to  be  assessed  upon  the  taxable  property  of  his  county  and 
deliver  the  same  to  the  sheriflf,  together  with  a  transcript  of 
the  original  assessment  roll,  with  the  amount  of  taxes  extended 
and  entered  thereon,  and  with  a  warrant  authorizing  the  col- 
lection of  such  tax  attached :  B.  &  C.  Comp.  §  3090.    On  Feb- 
ruary 28,  1907,  an  act  was  passed  to  provide  a  more  eflScient 
system  for  the  levy  and  collection  of  taxes :  Laws  1907,  p.  453. 
%  Section  14  of  this  act  the  county  clerk  is  to  extend  the  taxes 
on  tile  original  roll  in  place  of  on  a  transcript  thereof,  as  for- 
®^^ly,  and  deliver  such  original  roll,  with  the  taxes  so  extended 
and  warrant  attached,  to  the  tax  collector;  and  by  Section  80 
it  is  declared  that  all  laws  heretofore  in  force  are  to  continue 
^  force  and  effect  until  all  things  and  acts  in  and  about  the 
^saessijient,  apportionment  and  levy  of  taxes  upon  the  basis  of 
^^^nership  of  property  on  the  1st  day  of  March,  1907,  and  the 
assessment,   apportionment,   levy   and  collection   of   taxes   and 
^I^eedings  incident  thereto,  made  or  commenced  prior  to  such 
Me  (except  as  specified  in  Section  55),  have  been  fully  and 
jy  performed,  but  that  the  taxes  levied  on  the  basis  of  own- 
ership of  property  on  the  1st  day  of  March,  1907,  shall  be  col- 
lected as  in  the  act  provided. 
50  Or. 12 
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The  object  of  this  provision  is  plain.  The  assessment  for 
the  year  1907  was  to  be  made  on  the  basis  of  ownership  of 
property  on  March  1,  of  that  year,  and  therefore  would  be 
partly  completed  before  the  act  of  February  28th  could  go  into 
effect.  It  was  consequently  provided  that  such  assessment 
should  be  made  and  the  taxes  apportioned  and  levied  in  accord- 
ance with  the  law  in  force  at  the  time  the  making  of  the  assess- 
ment was  commenced.  The  taxes  assessed  and  levied  for  the 
year  1906,  and  previous  years,  could  not,  in  the  nature  of 
things,  be  all  collected  prior  to  the  time  the  act  of  1907  came 
into  effect,  and  therefore  it  was  provided  that  as  to  assessment, 
apportionment,  levy  and  collection  of  such  taxes  the  law  under 
which  the  same  was  made  should  continile  in  force.  But  there 
was  no  necessity  for  any  such  provision  as  to  the  collection  of 
taxes  levied  on  the  assessment  of  1907,  and  hence  it  is  provided 
that  such  taxes  shall  be  collected  in  the  manner  provided  in 
the  act  of  February  28,  1907.  The  extension  of  taxes  on  the 
tax  roll  and  the  delivery  of  the  roll,  or  a  copy  thereof,  to  the 
tax  collector,  with  a  warrant  attached,  is  a  step  in  the  collec- 
tion of  the  taxes,  and  not  in  the  assessment,  apportionment  or 
levy.  The  law  has  always  carefully  distinguished  between  the 
assessment,  apportionment  and  levy  of  taxes,  and  their  collec- 
tion, and  the  extension  of  the  taxes  upon  the  roll,  or  a  copy 
thereof,  has  always  been  regarded  as  one  step  in  the  collection. 
Chapters  1  to  5,  inclusive,  of  Title  30,  B.  &  C.  Comp.,  relates 
to  the  assessment,  apportionment  and  levy  of  taxes,  while  chap- 
ters 6  and  7  govern  their  collection,  and  the  provision  for  the 
extension  of  the  taxes  an  a  transcript  of  the  roll  and  delivery 
of  such  transcript  to  the  sheriff  is  part  of  chapter  6.  The  same 
distinction  was  recognized  by  the  legislature  of  1907.  It 
passed  two  acts  in  reference  to  assessment  and  collection  of 
taxes — one  to  provide  a  more  efficient  and  equitable  system  for 
the  assessment  of  property  for  taxation  (Laws  1907,  p.  485), 
and  the  other  a  more  efficient  system  for  the  levy  and  collection 
of  taxes,  and  the  provision  in  reference  to  the  extension  of  the 
taxcji  on  tax  roll  is  found  in  the  latter  act:  Laws  1907,  p.  453. 
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We  conclude,  therefore,  that  the  extension  of  the  taxes  on 
the  tax  roll  is  no  part  of  the  assessment,  apportionment  or  levy 
of  the  tax,  but  is  a  step  in  the  process  of  its  collection,  and  the 
clerk  should  extend  the  taxes  for  1907  on  the  original  assess- 
ment roll,  and  deliver  such  roll,  with  warrant  attached,  to  the 
tax  collector,  as  provided  in  act  of  1907.  Decree  of  court  below 
will  be  affirmed.  Affirkbd. 


Arsued  SO  July,  decided  »  October.  1807. 
ROACH'S  ESTATE. 

02  Fbc.  IIR. 

EXSCUTOBS— RSIiATION  OF  TO  LEOATRKS  AND  HbIBS. 

1.  In  a  seneral  sense  the  relation  of  an  executor  to  the  legatees  and  others 
entitled  to  the  estate  is  one  of  trusteeship. 

TsSTAJfBNTABY  TBU8T8— WHAT  OOUBTS  HaVK  JUBISDICTION. 

i.  The  circuit  courts  have  Jurisdiction  of  the  subject  matter  of  trusts 
created  by  wills  which  impose  on  executors  the  duties  of  testamentary 
trustees,  to  the  exclusion  entirely  of  probate  courts. 

Rblativx  Rights  of  Exbcutobs  and  Tbustebs. 

8.  Where  an  executor  has  lawfully  secured  possession  of  any  property  of 
his  testator,  he  has  the  exclusive  control  over  it  until  he  has  been  discharged, 
and  any  interference  therewith  by  another  will  be  an  intrusion  on  the 
rights  of  the  probate  court. 

Txbxination  of  Dutibs  am  Exbcutob  Bbfobb  Beoominq  Tbustbb. 

4.  Where  an  executor  has  been  also  appointed  testamentary  trustee,  he 
should  not  assume  to  act  in  the  latter  capacity  until  he  has  settled  his  ac- 
counts as  executor  and  been  discharged. 

KXBCUTOBfl— KVIDBNCB  OF  ASSITMINO  TBUSTBBaHIF. 

6.  The  evidence  of  a  change  of  position  from  executorship  to  trusteeship 
should  be  some  affirmative  action,  such  as  securing  a  release  from  the  probate 
court  and  filing  a  trustee^s  bond.  A  mere  ceasing  to  file  reports  as  executor 
will  not  be  sufficient. 

Jubisdiction  of  County  Ooubt  to  Oompel  Rbpobt  by  Bxboutob. 

6.  Where  an  executor  has  admitted  the  Jurisdiction  of  the  county  court  by 
lecurlng  from  it  a  confirmation  of  .his  aptwintment  as  executor,  and  recog- 
nised its  authority  by  ipaking  to  it  semi-annual  reports  as  required  by  statute, 
the  county  court  is  empowered  to  compel  a  final  settlement,  nothing  hav- 
ing been  done  to  defeat  that  ri'ght. 

JUBISDICTION    OF  OlBCUIT  OOUBTS   ON    ApPBAI^  IN   PbOBATB  MATTBBS. 

7.  Under  Beetlons  666  and  668.  8ubd.  8.  B.  A  O.  Oomp..  providing  that  on 
appeal  from  the  county  court  the  proceedings  shall  be  tried  anew  In  the  circuit 
eoart.  and  that  the  circuit  court  may  give  a  final  decree  In  the  cause,  a  pro- 
bate proceeding  appealed  from  the  county  court  is  to  be  tried  aiiew  in  tho 
circuit  court  on  all  questions  presented  by  a  transcript  of  the  entire  record, 
the  provision  of  section  66«.Ithat  the  appellate  court  may  modify  a  decree 
"in  the  respect  mentioned  in  the  notice."  being  applicable  only  to  appeals 
from  circuit  courts  to  the^supreme  court. 
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Under  Section  1100,  B.  &  O.  Oomp..  providing  that  the  procedure  In  the 
county  court  when  exerclBing  probate  Jurisdiction  shall  Ik*  In  the  nature  of  a 
suit  In  equity,  the  county  court  Is  not  technically  a  court  of  equity,  and  the 
rule  governing  appeals  from  parts  of  decrees  In  circuit  courts  do  not  govern 
appeals  from  final  decisions  of  the  county  courts  In  the  settlement  of  estates. 

EXEOUTORS—JlTRISDICTION  OVKR  OBJECTIONS  TO  ACCOUNTS. 

8.  Under  Hectlons  1S02  and  1206.  B.  A  O.  Oomp.,  authorizing  the  Qllng  of 
objections  to  the  final  account  of  an  executor,  "specifying  the  particulars  of 
such  objections,''  etc.,  the  court  on  hearing  objections  to  such  final  account  is 
limited  to  the  particular  specifications  set  forth  In  the  objections. 

Final,  Account— Items  Practically  Ooncedrd  as  Error. 

9.  Where  an  executor  says  he  has  no  personal  recollection  of  paying  an 
item  credited  to  his  account,  and  the  payee  testifies  that  he  did  not  receive 
it,  the  credit  is  properly  disallowed. 

Same— Interest  on  Rejected  Credit. 

10.  Where  the  objection  to  the  allowance  of  a  credit  In  an  executor*s  final 
account  does  not  require  him  to  account  for  Interest  ou  the  amount  thereof, 
and  there  Is  no  declaration  in  the  exception  of  any  sum  due  as  compensa- 
tion for  the  use  of  nK>ney  on  account  of  the  item,  interest  should  not  be  granted 
on  the  amount  of  the  credit  on  the  same  being  disallowed. 

Same— UNCHAiiLENOED  ITKMS— Rejection. 

11.  Unchallenged  items  on  the  credit  side  of  an  executor^s  final  account 
cannot  be  rejected. 

Executors— Duty  in  Management  of  Estate. 

12.  An  executor  Investing  trust  funds  is  not  an  Insurer,  but  must  exercise 
that  degree  of  discretion  which  an  Intelligent  person  of  ordinary  prudence 
would  observe  In  the  management  of  his  own  affairs. 

Final  Account— Value  of  Testimony  of  Interested  Party. 

18.  On  the  Issue  whether  an  executor  exercised  proper  care  in  loaning  trust 
funds  on  security  of  a  mortgage,  the  borrower  is  competent  to  testify,  but  his 
opinion  cannot  be  considered  the  l)est  evidence,  for  he  Is  an  Interested  person. 

Executors- Settlement  of  Accounts— Burden  of  Proof. 

14.  Where  an  executor's  final  account  is  properly  challenged,  the  burden 
of  proving  the  truth  of  an  Item  or  the  reasonableness  of  a  credit  objected  to 
is  on  him. 

Same-Investments— IjOss— Liability. 

16.  An  executor  loaned  $2,000  of  trust  funds,  taking  as  security  therefor  a 
mortgage  on  IflO  acres  of  unimproved  land  and  80  acres  of  alleged  timber  land, 
remote  from  markets  and  carrying  only  a  small  number  of  commercial  trees. 
At  a  foreclosure  sale,  the  tracts  were  sold  at  a  sum  Insuffldent  to  pay  the  debt. 
The  borrower  testified  that  he  considered  the  loan  adequately  secured,  but  no 
other  person  so  stated.  Held  sufficient  to  show  want  of  proper  care  on  the 
part  of  the  executor  in  making  the  Investment,  rendering  him  personally 
liable  for  the  loss. 

Same— Loan  on  Insufficient  Security. 

16.  A  purchaser  of  land  for  $5,000  paid  two-thirds  und  gave  two  notes  secured 
by  a  mortgage  on  the  premises.  An  executor  purchased  with  trust  funds 
both  notes.  The  mortgage  was  foreclosed,  and  a  deficiency  resulted.  When 
the  executor  bought  the  first  note,  no  depredation  in  the  value  of  the  prop- 
erty had  o<'Curred,  but  at  the  time  he  purchased  the  second  note  the  value  of 
the  premises  ha<i  declined.  The  land  had  only  a  speculative  value,  was  unim- 
proved, and  by  reason  of  its  situation  had  no  real  worth  as  n  biisls  for  security. 
Held,  that  the  executor  whs  personally  liable  for  the  loss. 
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Same— Sbcond  Mobtoagb  Secxihity. 

17.  Where  a  loss  occurs  to  aii  estate  by  reason  of  a  loan  on  u  second  mort- 
iiage  secarity,  the  executor  is  personally  liable  for  the  loss. 

Same— Item  Under  Consideration. 

18.  An  executor  loaned  money  and  took  a  second  inortKagre  on  lots  and  a 
mortgage  on  a  10-acre  tract.  The  lots  satisfied  only  the  first  mortfirage.  The 
executor  took  no  steps  to  foreclose  the  mortgage  on  the  10-acre  tract.  No 
testimony  of  its  value  was  given.  Held,  that  the  executor  was  properly 
chargeable  with  the  loss,  he  falling  to  sustain  the  burden  of  proving  the 
adequacy  of  the  security. 

Same— Duty  to  Avoid  Statute  of  Limitations. 

19.  An  executor  falling  to  foreclose  a  mortgage  taken  as  security  for  a  loan 
of  trust  funds  and  allowing  limitations  to  btir  a  i^covery  is  personally  liable 
for  the  loss  to  the  estate. 

Same- Items  Not  Objected  to. 

90.  In  settling  an  executor^s  accounts  items  not  objected  to  should  not  l)e 
reviewed. 

Same— LiABiiiiTY  for  I^oans  Made  Without  Security. 

21.  The  loss  of  trust  funds  loaned  without  any 'security  or  on  manifestly 
Inadequate  security  is  negligence,  and  an  executor  is  personally  liable  for 'a 
failure  to  obtain  a  repayment  of  the  moneys  loaned,  whether  the  loan  was 
made  before  or  after  the  passage  of  an  act  prescribing  the  manner  of  invest- 
ing funds  by  a  trustee,  because  such  a  proceeding  does  not  disclose  the  pru- 
dence ordinarily  exercised  by  intelligent  men  in  their  nfTairs. 

Final  Account— Report  and  Objections  Thereto. 

a.  A  decree  requiring  an  executor  in  the  settlement  of  his  final  account 
to  account  for  sums  found  to  lx>  due  the  estate  must  be  based  on  his  final 
account,  the  objections  thereto  and  the  proofs. 

Final  Account- Right  to  File  Amended  or  Further  Objections. 

St.  Legatees  objecting  to  the  final  account  of  an  executor  are  not  limited 
to  their  original  objections,  but  they  may  file  additional  or  amended  objec- 
tions, or  modify  their  demand,  to  correspond  with  the  testimony. 

Same—  In  vestments— Losses-  Li  ab  ilit  y  . 

24.  An  executor  bought  a  note  for  $800,  secured  by  a  mortgage,  and  pur- 
chased the  premises  at  foreclosure,  and,  after  having  received  rents,  sold  the 
iiame  for  $900.  The  executor's  counsel  offered  a  settlement  on  the  basis  that 
the  sale  of  the  premises  was  made  to  the  executor  In  his  own  name,  so  that  he 
should  be  personally  charged  with  the  money  expended  therefor  and  Interest 
thereon.  The  court  charged  the  executor  with  the  sum  paid  for  the  note,  the 
Interest  thereon,  the  taxes  paid,  and  expenses  Incurred  on  account  of  the 
property,  and  credited  him  with  the  sum  received  on  the  resale  and  the  rent. 
Held,  that  the  conclusion  of  the  court  should  not  l)e  dlsturl^ed. 

8  AME— OoM  PEN  8  ATTON— Allow  AN  CE. 

26.  Where  an  executor  did  not  apply  to  the  county  court  for  advice  Ita  the 
management  of  the  estate,  and  for  more  than  eight  years  made  no  report  of 
his  deaUngs,  though  required  by  B.  &  O.  Oomp.  8  1199,  to  account  semi-annu- 
ally, the  court  properly  deni<>d  him  any  extra  compensation,  office  rent  or 
attorney's  fees. 

Same— Obj:bctions  Not  Specified. 

28.  Where  the  objections  to  the  final  account  of  an  executor  do  not  assign 
rrounds  urged  on  akppeal.  a  d«»nlal  of  the  relief  sought  by  the  obJecU>rs  is 
not  erroneous. 
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KXBOUTORS— AOCOUNTING— TKBMS  OF  DBORXE. 

27.  Where  an  executor  Is  held  personally  liable  for  losses  from  his  Invest- 
ments of  trust  funds  on  Insufficient  security,  and  he  has  obtained  for  the 
estate  title  to  the  property  taken  as  security,  the  legatees  must  quit  claim  to 
him  their  claim  to  such  property  as  a  condition  precedent  to  his  paying  the 
losses. 

SAXB  OONTIirUEP. 

28.  Where  an  executor,  In  satisfaction  of  mortgage  debts,  has  accepte<l  con- 
veyances of  the  Incumbered  land  and  also  foreclosed  mortgages,  and,  on  the 
sale,  has  taken  deeds  therefor  to  himself  as  executor,  he  must,  as  a  condition 
precedent  to  his  discharge  and  the  release  of  his  bondsmen,  convey  the 
premises  to  the  legatees  as  tenants  In  common. 

Costs  in  Equity— Appeal. 

29.  The  Supreme  Court  may.  In  Its  discretion,  assess  the  costs  and  disburse- 
ments of  an  appeal  against  the  successful  party,  under  Section  666.  B.  A  C. 
Comp. 

Prom  Multnomah:  John  B.  Cleland,  Judge. 
Statement  by  Mr.  Justice  Moore. 
*  This  proceeding  in  the  matter  of  the  Estate  of  Caroline  H. 
Roach,  Deceased,  was  instituted  in  the  County  Court  of  Mult- 
nomah County  by  Eva  M.  Roach  and  others,  legatees,  to  compel 
James  Humphrey,  an  executor,  to  render  a  final  account.  Car- 
oline H.  Roach,  by  her  last  will,  executed  April  7,  1888,  gave 
to  her  husband,  B.  H.  Roach,  the  sum  of  $10,  and  devised  and 
bequeathed  the  remainder  of  her  property  equally  to  her  chil- 
dren.    The  will  contains,  inter  alia,  the  following  clauses: 

"I  desire  and  direct  my  executors  to  keep  said  property  until 
my  said  children  shall  arrive  at  the  age  of  majority,  unless  in 
their  judgment  it  would  be  for  the  best  interest  of  my  said 
children  to  sell  such  portion  of  the  real  estate  as  shall  not  he 
yielding  any  rental,  and  put  the  proceeds  at  interest.  And  I 
further  authorize  and  direct  my  said  executors  to  use  such  of 
my  said  property  or  the  income  thereof  as  shall  be  necessary  to 
support,  maintain  and  educate  my  said  children.*' 

Mrs.  Roach  died  December  12,  1892,  leaving  her  husband 
and  the  following  named  children:  George  H.,  Eva  M.  and 
Grace  A.  Roach.  Her  will  was  admitted  to  probate  in  that 
county,  and  her  brother,  James  Humphrey,  who  was  named  in 
the  testament  as  one  of  the  executors  thereof,  was  appointed 
and  duly  qualified  for  the  trust.  He  filed  en  inventory  of  the 
property  of  the  estate,  which  consisted  of  money  in  the  siun 
of.  $1,493.67,  promissory  notes  of  the  face  value  of  $24,175.75, 
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which  were  appraised  at  $19,671,  certain  real  property  in  the 
City  of  Portland,  which  had  been  the  family  home,  and  house- 
hold goods  therein,  valued  at  $6,000  and  $300,  respectively, 
and  six  shares  of  the  capital  stock  of  the  Elkhom  Mountain 
Gold  Mining  Company,  considered  worthless — thus  making  the 
entire  appraisement  $27,464.67.  The  possession  of  the  home 
was  retained  by  B.  H.  Roach  as  tenant  by  the  courtesy,  and  the 
household  goods  were,  by  order  of  the  county  court,  delivered 
to  the  children,  who  hereafter  will  be  designated  as  the  leg- 
atees. The  executor  made  regular  semiannual  reports  of  the 
money  which  he  received  and  disbursed,  until  October  14,  1895, 
when,  having  paid  all  the  debts  of  the  estate  and  the  bequest 
to  B.  H.  Roach,  he  made  no  further  statements  to  the  county 
court  of  his  dealings  with  the  property  until  December  22, 
1903,  at  which  time  he  filed  a  final  account,  pursuant  to  a 
citation  issued  when  the  youngest  child  attained  her  majority. 
The  several  reports  show  that  the  legatees  have  received  from 
the  executor,  on  account  of  their  support,  maintenance  and 
education,  the  sum  of  $11,895.60.  Humphrey  claimed  in  the 
final  report,  in  addition  to  the  compensation  prescribed  by  law, 
a  further  remuneration  of  $50  a  month  during  the  11  years  he 
discharged  the  trust,  or  $6,600,  for  special  duties  performed 
$1,175,  and  for  oflSce  rent  $818,  making  a  total  of  $9,193,  be- 
sides attome/s  fees  for  probating  the  will  $50,  and  for  pre- 
paring the  final  account  $100.  Objections  to  certain  items  con- 
tained in  the  final  account  were  filed  by  the  legatees,  whereupon 
the  executor  filed  a  supplemental  and  explanatory  account, 
which  showed  that  he  had  on  hand  for  distribution  $9,575.61 
in  money,  besides  certain  real  and  personal  property.  A  stipu- 
lation was  entered  into  by  the  parties,  to  the  effect  that  the 
explanatory  statements  contained  in  the  supplemental  account 
correctly  detailed  the  facts  responsive  to  the  objections  inter- 
posed, except  in  certain  particulars,  the  right  to  controvert 
which  was  reserved  by  the  legatees.  The  executor  thereupon 
asked  for  a  further  allowance  of  $750,  with  which  to  compen- 
sate the  attorneys  who  had  been  employed  to  resist  the  objec- 
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tions.  The  cause  was  tried  by  the  county  court,  and  from  the 
testimony  taken  it  was  decreed  that  the  executor  should  be 
granted  a  further  credit  of  $285.90,  as  statutory  compensation, 
in  excess  of  the  sum  claimed  therefor  in  the  final  account,  thus 
reducing  the  sum  reported  on  hand  to  $9,289.71,  in  addition  to 
which  he  was  charged  with  the  sum  of  $7,561.69,  and  allowed 
only  $75  of  the  sum  demanded  for  probating  the  will  and  for 
])reparing  the  final  account,  thereby  requiring  him  to  account 
lor  and  pay  to  the  legatees  $16,926.40.  The  claim  for  extra 
compensation,  attorney's  fees  for  resisting  the  objections,  office 
rent  etc.,  was  denied. 

From  this  order  and  from  such  parts  of  the  decree  as  required 
an  accounting  for  any  sum  in  excess  of  that  reported  for  dis- 
tribution, the  executor  alone  appealed  to  the  circuit  court  for 
that  county,  where  the  cause  was  tried  on  a  transcript  of  the 
testimony  given  in  the  county  court,  from  which  evidence  find- 
ings of  fact  and  of  law  were  made;  and,  based  thereon,  the 
decision  appealed  from  was  affirmed  as  to  the  rejection  of  the 
executor's  claim  for  extra  compensation,  special  services  per- 
formed, office  rent  and  attorney's  fees  for  opposing  the  objec- 
tions, and  also  the  allowance  of  $285.90  for  his  commission,  in 
excess  of  the  amount  claimed  therefor,  thus  reducing  the  sum 
reported  on  hand  for  distribution,  as  found  by  the  county  court, 
to  $9,289.71,  in  addition  to  which  it  was  decreed  that  Hum- 
phrey should  be  charged  with  a  payment  claimed  to  have  been 
made  June  16,  1903,  to  George  H.  Roach,  of  $75  and  interest 
thereon,  amounting  to  $83.21,  with  money  improperly  credited 
to  H.  E.  Pike,  $239.53,  and  to  Mrs.  M.  E.  Allen,  $450,  with 
losses  sustained  by  reason  of  loans  made  on  inadequate  security, 
together  with  interest,  attorney's  fees,  costs  and  disbursements 
incurred  on  account  thereof,  the  makers  of  the  promissory 
notes,  evidencing  the  money  borrowed,  and  the  sums  due  from 
each  thereon,  being  as  follows:  George  P.  Lent  $2,092.69;  L. 
M.  Cox  and  James  P.  Shaw  $3,094.62;  and  L.  Hughes  $1,- 
ir)().r)0;  with  squandering  occasioned  by  purchasing  the  unse- 
cured promissory  notes  of  Willis  Thorp  $5,206.25;  and  with 
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injury  incurred   by  purchasing  certain   lots  in   Mount   Tabor 
Villa,  and  in  the  management  of  such  property,  $737.91 — thus 
requiring  the  executor  to  account  for  the  sum  of  $22,344.22, 
with  interest  thereon  at  the  legal  rate  until  paid.     Humphrey 
was  also  ordered  to  convey  and  assign  to  the  legatees  certain 
real  property,  promissory  notes  and  shares  of  stock,  and  it  was 
decreed  that  upon  the  pa3rment  to  each  of  them  of  one-third 
of  the  sum  for  which  he  was  required  to  account  and  a  com- 
pliance with  the  other  parts  of  the  decree  he  was  to  be  dis- 
charged and  his  bondsmen  exonerated.     He  was  allowed  the 
sums  claimed  as  attorney's  fees  for  probating  the  will  and  for 
preparing  the  final  account.    The  executor  appeals  to  this  court 
from  all  parts  of  the  decree  that  require  him  to  account  for  a 
greater  sum  of  money  than  he  reported  on  hand  for  distribu- 
tion, and  from  the  disallowance  of  his  claim  for  extra  compen- 
sation, attorney's  fees  for  controverting  the  objections,  etc.  The 
J^gatees  also  appeal  from  the  rejection  of  other  sums  of  money, 
^OT  the  payment  of  which  they  insist  the  executor  is  personally 
liable ;  from  the  allowance  .of  his  commission  of  $966.20,  and 
from  the  award  of  his  attorney's  fees  in  the  sum  of  $150. 

Modified. 
;^or   appellant  there  was  a  brief  over  the  names  of  Beach  & 
^^^lon.  and  Clinton  C.  Palmer,  with  oral  arguments  by  Mr, 
^(iru£^   Vamal  Beach  and  Mr,  Palmer, 

^ox-   respondents  there  was  a  brief  with  an  oral  argument  by 
*  '"•    ^3ayward  Hamilton  Biddell, 

^ trillion  by  Mr.  Justice  Moore. 

^  is  contended  by  Humphrey's  counsel  that  the  clauses  of 
^  ''^ill  quoted  imposed  upon  their  client  executorial  duties 
J^^^  the  performance  of  which  he  became  a  trustee,  and  that, 
f^'">ri^  fully  discharged  the  first  obligation,  as  is  evidenced  by 
"^  ^^miannual  report  of  October  14,  1895,  a  trust  in  the  prop- 
i-*  of  the  estate  immediately  attached,  whereby  the  jurisdic- 
t^^Xk  of  the  county  court  terminated  and  that  of  the  circuit 
^^^t   attached ;  and,  this  being  so,  the  former  court  was  power- 
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less  to  act  in  the  matter,  and  hence  an  error  was  committed  in 
refusing  to  dismiss  the  proceedings. 

Our  statute  prescribes  the  time  and  order  of  payment  of 
charges  and  claims  against  a  decedent's  estate  (B.  &  G.  Comp. 
§1212),  upon  the  discharge  of  which  the  legatees  are  to  be 
paid  and  the  remaining  proceeds  of  the  personal  property  dis- 
tributed among  the  heirs  or  other  persons  entitled  thereto :  B.  & 
C.  Comp.  §  1220.  This  enactment  would  seem  to  make  it 
incumbent  upon  the  personal  representative  of  the  decedent  to 
settle  the  estate  committed  to  him  within  a  reasonable  time 
after  assuming  charge  thereof,  and  it  would  also  appear  that 
when,  by  the  terms  of  a  last  will,  an  executor  is  required  to 
carry  out  the  direction  of  a  testator,  the  performance  of  which 
cannot  reasonably  be  accomplished  within  the  time  implied 
from  the  statute,  a  trust  is  thereby  imposed. 

1.  However  this  may  be,  in  a  general  sense  every  executor  is 
a  trustee  for  the  legatees  and  the  next  of  kin  (Willard,  Execu- 
tors, 36),  and  it  will  be  assumed,  without  deciding  the  question, 
that  the  will  under  consideration  required  Humphrey,  after 
paying  the  debts  of  the  estate  and  the  bequests  that  had  ma- 
tured, to  perform  the  duties  pertaining  to  a  testamentary 
trustee. 

2.  In  the  discharge  of  such  a  trust  the  county  court,  as  a 
probate  tribunal,  had  no  control,  but  the  circuit  court,  as  a 
court  of  equity,  alone  had  jurisdiction  of  the  subject-matter. 

3.  When  a  person  has  been  appointed  by  a  testator  to  exe- 
cute the  bequests  of  a  will,  and  also  vested  by  such  testament 
with  an  interest  in  or  a  power  over  the  property  which,  after 
the  testator's  death,  he  is  to  perform  for  the  benefit  or  to  the 
use  of  another,  the  relation  of  the  person  so  appointed  to  the 
estate,  when  legally  committed  to  him,  must, .upon  principle, 
be  the  same  as  if  a  branch  of  the  duty  were  delegated  to  one 
person  as  executor  and  the  remaining  part  to  another  as  trustee. 
In  the  case  supposed,  a  moment's  reflection  would  seem  to  in- 
duce the  conclusion  that,  when  an  executor  lawfully  secures 
possession  of  the  property  of  a  decedent's  estate,  any   inter- 
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meddling  therewith  by  a  testamentary  trustee,  until  the  exec- 
utor has  been  discharged,  would  be  regarded  by  the  probate 
court  as  the  usurpation  of  its  authority,  for,  as  the  testator's 
I  debts,   funeral  expenses,  etc.,  must  be  paid   before  any  trust 

I  can  attach  to  the  property,  under  a  devise  or  bequest  thereof, 

j  the  jurisdiction  of  such  court  necessarily  precedes  that  of  an 

equity  tribunal,  and  is  therefore  exclusive. 

4.  When  the  same  person  has  been  appointed  by  a  will  to 
perform  such  dual  duty  in  respect  to  the  property  of  an  estate, 
no  service  is  demanded  of  him  as  testamentary  trustee  until  he 
has  fully  performed  his  executorial  obligation  and  secured  an 
order  of  the  probate  court  discharging  him  and  liberating  his 
bondsmen.  Thus  in  Prindle  v.  Holcomh,  45  Conn.  Ill,  it  was 
held  that  the  probate  records  should  show  that  an  executor's 
account  had  been  settled,  before  a  testamentary  trustee  was 
entitled  to  take  and  hold  the  property  of  the  estate  for  the  pur- 
poses of  the  trust.  In  White  v.  Dtison,  140  Mass.  351  (4  N".  E 
606:  54  Am.  Rep.  473),  in  speaking  of  an  executor,  the  court 
say:  "While  Healy  fully  completed  the  administration  of  the 
estate  by  the  payment  of  all  the  debts,  legacies  and  expenses, 
he  settled  no  final  account  as  executor,  and  did  not,  by  any 
open,  notorious  act,  discharge  himself  as  such  in  the  probate 
court  by  assuming  to  transfer  the  residue  of  the  property  to 
himself -as  trustee,  or  by  any  other  act  indicating  an  inteiition 
thereafter  to  hold  the  same  for  the  purposes  of  the  trust.  *  * 
As  actual  payment  cannot  be  made  by  one  to  himself,  it  has 
been  held  that,  where  the  same  person  is  executor  and  trustee, 
he  must  give  bond  in  his  character  of  trustee  before  he  can 
exonerate  himself  from  his  liability  as  executor.'' 

5.  In  the  case  at  bar,  it  does  not  appear  that  Humphrey  gave 
a  new  undertaking  as  trustee.  He  did  not  secure  an  order  of 
the  county  court,  discharging  him  as  executor;  nor  did  he  do 
anything;  from  which  it  can  reasonably  be  inferred  that  he 
intended  to  change  his  relation  to  the  property,  except  in  fail- 
ing to  file  semiannual  reports  of  the  receipt  and  disbursement 
of  money,  until  compelled  to  render  a  final  account.  Such  neg- 
lect, however,  is  ineffectual  to  change  his  executorial  relation. 
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and  his  duty  to  the  estate  and  the  rule  of  law  by  which  he 
should  be  governed  is  tersely  stated  in  the  case  of  Bellinger  v, 
Thompson,  26  Or.  320  (37  Pac.  714,  40  Pac.  229),  where  Mr. 
Chief  Justice  Bean,  in  speaking  of  another  executor,  observes: 
"It  may  be  that  the  will  gave  him  two  characters,  those  of  an 
executor  and  trustee,  but  the  duties  of  the  one  are  separate 
and  distinct  from  and  independent  of  the  other;  and  until 
he  was  discharged  from  the  former  and  assumed  the  duties  of 
the  latter,  his  liability  as  executor  still  continued.''  In  support 
of  the  legal  principle  thus  announced,  see,  also,  18  Cyc.  1112; 
1  Woerner,  Am.  Law  Admr.  (2  ed.)  346;  Dougherty  v.  Bart- 
leit,  100  Cal.  496  (35  Pac.  431)  ;  Prior  v.  Talbot,  10  Gush.  1; 
Cruce  V.  Cruce,  81  Mo.  676;  Foster  v.  Wise,  46  Ohio  St.  20 
(16  X.  E.  687:  15  Am.  St.  Rep.  542);  Wallhcr  v.  WUmanns, 
116  Wis.  246  (93  X.  W.  47). 

The  only  adjudication  which  we  have  found  that  at  all  seems 
to  controvert  the  rule  thus  proclaimed,  and  that  does  not  in- 
volve the  power  of  a  probate  court  to  compel  the  filing  of  a 
final  account,  is  Vohmann  v.  Michel,  109  App.  Div.  659  (96 
X.  Y.  Supp.  309),  where  it  was  held  that  when  a  testatrix 
devised  her  residuary  estate  to  trustees,  as  such,  who  were  also 
executors,  a  loan  made  by  them  of  a  part  of  the  residuary 
estate,  secured  by  a  mortgage,  was  not  an  executorial  perform- 
ance, but  the  act  of  trustees,  though  they  had  not,  at  the  time 
of  the  loan,  accounted  as  executors,  or  been  discharged  as  such, 
or  formerly  transferred  the  property  of  the  estate  to  themselves 
as  trustees.  The  effect  of  that  decision,  however,  is  very  much 
weakened  by  a  modification  of  the  decree  on  appeal,  where  the 
conclusion  ultimately  reached  was  placed  on  other  grounds: 
Vohnmmi  v.  Michel  185  X.  Y.  420  (78  X.  E.  156:  113  Am. 
St.  Rep.  921). 

6.  The  jurisdiction  of  the  county  court  of  Multnomah 
County  was  admitted  when  Humphrey  secured  from  it  a  con- 
firmation of  his  nomination  as  executor.  Its  authority  was 
recotrnized  when  he  made  to  it  his  semiannual  reports,  and,  as 
nothing  has  ever  been  done  by  him  to  defeat  the  right  of  that 
court  to  hear  and  determine  the  matter,  it  was  empowered  to 
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compel  a  final  flettlement  of  the  estate^  and  no  error  was  coin- 
mitted  in  refusing  to  dismiss  the  proceedings:  In  re  Osbum's 
Estate,  36  Or.  8  (68  Pac.  521:  5  Prob.  Eep.  Ann.  148). 

7.  It  will  be  remembered  that  the  connty  conrt  awarded  the 
legatees  $16,926.40,  and  that  the  circuit  court  gave  them  $22,- 
344.22.  As  the  executor  alone  appealed  from  such  parts  of 
the  decree  of  the  county  court  as  required  him  to  account  for 
a  greater  sum  of  money  than  he  reported  on  hand  for  distri- 
bution, his  counfiel  maintain  that  the  power  of  the  circuit  court 
was  limited  to  the  adjudication  made  by  the  county  court,  and 
that,  in  decreeing  the  recovery  of  a  greater  simi,  an  error  was 
committed.  The  statute  regulating  the  manner  of  reviewing 
the  final  determinations  of  a  court,  so  far  as  thought  to  be  im- 
portant herein,  is  as  follows: 

*Tpon  an  appeal  from  the  judgment  of  a  county  court  *  * 
the  action  shall  be  tried  anew,  upon  substantially  the  issues 
tried  in  the  court  below'' :  B.  &  C.  Comp,  §  665. 

'*Upon  an  appeal,  the  appellate  court  may  affirm,  reverse  or 

fflodify  the  judgment  or  decree  appealed  from,  in  the  respect 

Mentioned  in  the  notice,  and  not  otherwise  ♦  *  and  may,  if 

'necessary  and  proper,  order  a  new  trial" :  B.  &  C.  Comp,  §  556. 

**Cpon  an  appeal  to  the  circuit  court,  the  manner  of  pro- 

^^ding  thereafter  is  the  same  as  if  the  action  or  suit  had  been 

^'omttienced  in  such  court;  but  if  the  appeal  be  from  a  decree 

'^^  the  county  court,  the  appellate  court  may  give  a  final  decree 

^^  the  cause  or  matter,  to  be  enforced  as  a  decree  of  such  court, 

''^    such  decree  as  may  be  proper,  and  direct  that  the  cause  or 

/"atter  be  remitted  to  the  court  below  for  further  proceedings 

^^   accordance  therewith" :  B.  &  C.  Comp,  §  668,  subd.  3. 

I^x    construing  these  provisions,  it  has  been  held  that  final 

^^i*^es  of  circuit  courts  were  to  be  modified  only  in  the  man- 

^^^    Specified  in  the  notice  of  appeal,  and  that,  when  no  cross- 

^Pp^al  is  taken,  it  will  be  presumed  that  the  respondent  is  sa-:- 

^^fte^  vith  the  determination  of  the   cause,  as  made  by  the 

c^Ut^  below:  Shook  v.  Colohan,  12  Or.  239  (6  Pac.  503) ;  PoH- 

^^^^    Construction  Co.  v.  O'^^eil  24  Or.   54    (32  Pac.   764) ; 

^^««A  V.  Wilkins,  38  Or.  583  (64  Pac.  760).    Though  the  modo 

^*  procedure  in  probate  practice  is  declared  to  be  in  the  nature 
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of  a  suit  in  equity^  as  distinguished  from  an  action  at  law  (B. 
&  C.  Comp.  §  1100),  we  do  not  think  the  rule  which  has  been 
applied  in  this  court  in  cases  of  appeals  from  parts  of  decrees 
given  in  circuit  courts  governs  appeals  from  final  decisions  ren- 
dered by  county  courts,  in  matters  pertaining  to  the  settlement 
of  decedents'  estates.  The  county  court  is  not  tedbnically  a 
court  of  equity,  but  the  proceedings  had  therein,  in  the  admin- 
istration upon  estates,  are  analogous  to  the  practice  in  courts 
of  chancery:  Richardson's  Guardianship,  39  Or.  246  (64  Pac. 
390) ;  Rvietdc  v.  HamaJcar,  40  Or.  444  (67  Pac.  196).  Inter- 
preting, in  pari  materia,  the  sections  of  the  statute  quoted,  the 
power  to  modify  a  decree  appealed  from,  "in  the  respect  men- 
tioned in  the  notice,  and  not  otherwise,*'  is  limited  in  our  opin- 
ion to  this  court,  and  does  not  apply  to  cases  on  appeal  from 
the  final  determinations  of  a  county  court  in  probate  matters, 
a  transfer  of  which  removes  the  entire  cause  to  the  circuit  court, 
where  it  is  tried  as  if  it  had  been  originally  instituted  therein, 
except  that  the  review  is  confined  to  an  examination  of  the 
transcript  sent  up.  The  power  to  order  a  new  trial  does  not 
exist  in  cases  of  appeal  from  the  decrees  of  the  county  court 
in  probate  matters  (Plunketfs  Estate,  33  Or.  414:  54  Pac. 
152),  and,  as  the  practice  in  reviewing  such  decrees  is  not  the 
same  as  on  appeal  from  the  final  determinations  of  the  circuit 
court,  no  error  was  committed  as  alleged. 

8.  It  is  maintained  by  Humphrey's  counsel  that  the  circuit 
court  erred  in  requiring  the  executor  to  account  for  sums  of 
money  to  which  no  objections  were  made,  and  on  grounds  other 
than  those  stated  in  the  exceptions.  When,  in  administering 
upon  a  decedent's  estate,  a  final  account  is  filed,  a  day  must 
he  appointed  for  hearing  objections  thereto  and  for  the  settle- 
ment thereof:  B.  &  C.  Comp.  §1202.  Any  person  interested 
in  the  estate  may,  on  or  before  the  day  so  designated,  file  his 
objections  to  the  final  account  or  to  any  item  thereof,  "specify- 
ing the  particulars  of  such  objections" :  B.  &  C.  Comp.  §  1203. 
The  requirement  which  the  statute  thus  imposes  to  indicate  the 
|)reoise  exceptions  relied   upon  was  evidently  designed,  in  the 


Oct.  1907]  Roach's  Estate.  191 

system  of  pleading,  as  an  answer,  controverting  the  statement 
of  facts  contained  in  the  final  account,  which  is  treated  as  a 
complaint,  and  such  objections  are  apparently  intended  to  im- 
part notice  to  the  personal  representative  of  the  decedent,  so 
as  to  enable  him  to  prepare  for  a  trial  of  the  issues  thus  framed : 
18  Cyc.  1172;  Elder  v.  WUttemore,  61  111.  App.  662;  Succes- 
sion of  Bofenschen,  29  La.  Ann.  711.  The  court's  examination 
of  the  facts  challenged  by  the  exception  is  therefore  limited  to 
the  particular  specification  set  forth  in  the  objections  inter- 
posed. In  conformity  with  this  rule,  the  items  of  the  final 
account  that  are  contested  will  be  examined. 

9.  The  objection  to  the  credit  of  $75,  claimed  as  money 
given  to  George  H.  Boach,  June  16,  1903,  is  based  on  the 
ground  that  no  such  payment  was  ever  made.  The  person  to 
whom  the  money  is  asserted  to  have  been  delivered  testified 
that  he  never  received  it,  while  the  executor  declared  under 
oath  that,  though'  this  credit  was  entered  on  his  books,  he  was 
unable  to  find  any  receipt  therefor,  and  that  he  had  no  personal 
recollection  of  the  matter.  The  court  properly  disallowed  the 
sum  so  claimed  to  have  been  paid. 

10.  In  the  prayer,  which  forms  a  part  of  the  objections,  in 
referring  to  this  item,  it  is  asked  that  the  executor  be  required 
to  account  for  $75.  No  declaration  is  made  in  the  exception 
of  any  sum  being  due  as  compensation  for  the  use  of  money 
on  account  of  this  item,  and  in  allowing  $8.21  as  interest 
thereon  an  error  was  committed,  necessitating  a  modification 
of  the  decree  by  remitting  the  sum  last  named. 

11.  The  items  noted  in  the  final  report: 
"Henry  E.  Pike,  on  account  of  loan,  $239.53," 

and 

"Mrs.  M.  E.  Allen,  not  on  previous  acct.,  $450,'^ 
are  not  challenged  in  any  manner,  and  the  rejection  thereof 
from  the  credit  side  of  the  account  was  erroneous,  necessitating 
a  further  correction  of  the  decree  in  these  particulars. 

12.  The  objections  state  that,  without  any  order  from  the 
county  court,  Humphrey  lent  money  to  persons  who,  as  evi- 
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dence  thereof,  executed  promissory  notes  which  were  inade- 
quately secured  by  mortgages  of  real  property.  In  the  invest- 
ment of  trust  funds,  though  an  executor  is  not  an  insurer,  he 
is  nevertheless  required  to  exercise  that  degree  of  care  and 
discretion  which  an  intelligent  person  of  ordinary  prudence 
and  judgment  would  observe  in  the  management  of  his  own 
affairs:  11  Am.  &  Eng.  Enc.  Law  (2  ed.),  944;  7  Current 
Law,  1445;  18  Cyc.  233.  "In  lending  money  on  mortgage  of 
real  estate,  a  degree  of  care  is  necessary,  which,  if  omitted," 
says  a  learned  author,  "will  render  the  executor  liable  person- 
ally": 2  Woerner,  Am.  Law  Admr.  (2  ed.),  709.  In  Bogart 
v.  Van  Velsor,  4  Edw.  Ch.  718,  it  was  ruled  that,  when  an  exec- 
utor loans  funds  on  real  estate,  he  must  use  care  as  to  the  title, 
and  ascertain  that  the  value  of  the  premises  mortgaged  is  such 
as  will,  in  all  probability,  be  adequate  security  for  repayment 
whenever  the  money  shall  be  called  in.  In  rendering  that  deci- 
sion, Mr.  Justice  McCoun  says:  "The  critierion  of  value  in 
such  cases  is  the  opinion  or  estimate  of  men  of  ordinary  pru- 
dence who  would  deem  it  safe  to  make  a  loan  of  the  like  amount 
of  their  own  money  on  the  same  property."  In  Clark  v.  Ander- 
son,  13  Bush,  111,  it  was  held  that  a  trustee  was  not  charge- 
able with  a  loss  resulting  from  a  loan  which  was  secured  by  a 
mortgage  on  real  estate  of  cash  value  50  per  cent  greater  than 
the  sum  loaned,  when  the  loss  was  caused  by  an  unexpected 
depreciation  of  the  worth  of  the  property  after  the  loan  was 
made  and  which  was  occasioned  by  a  financial  crisis.  In  Per^ 
rifle  V.  Vreeland,  33  N.  J.  Eq.  102,  an  executor  loaned  money, 
taking  as  security  therefor  a  mortgage  on  unimproved  city  lots, 
worth  at  the  time  of  the  loan  more  than  three  times  the  amount 
of  the  fund ;  and  it  was  determined  that  he  was  not  personally 
liable  for  any  loss  that  might  result  from  his  purchasing  the 
])roperty  under  a  decree  of  foreclosure.  In  Wilson  v.  Stoats, 
;53  N".  J.  Eq.  524,  an  executor  having  taken  a  first  mortgage  on 
a  farm  to  secure  a  loan  equivalent  to  two-thirds  of  the  value 
of  the  land,  it  was  held  that  he  was  not  answerable  for  anv 
loss  that  subsequently  accrued.     F.  S.  Akin,  a  witness  for  the 
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legatees,  testified  that  he  had  been  engaged  in  lending  maney 
and  taking  real  estate  mortgages  as  security  therefor,  and  that 
a  prudent  person  would  not  place  on  such  property  more  than 
50  per  cent  of  the  sum  of  money  which  could  reasonably  be 
obtained  at  a  voluntary  sale  of  the  land  for  cash. 

13.  Applying  the  rule  which  is  to  be  derived  from  the  deci- 
sions on  this  branch  of  the  case,  and  from  the  opinion  of  an 
expert  witness  in  such  matters,  it  appears  that,  the  executor 
on  October  26,  1893,  loaned  one  George  P.  Lent  $1,000,  taking 
as  security  therefor  a  mortgage  of  160  acres  of  unimproved 
land,  situated  on  the  Clackamas  Biver,  about  five  miles  east 
of  Oregon  City;  that  on  May  28,  1894,  Humphrey  made  an- 
other loan  to  Lent  of  a  like  sum,  secured  by  a  mortgage  of 
80  acres  of  timber  land,  situated  about  40  miles  east  of  the 
other  tract.  The  promissory  notes  evidencing  the  loans  not 
having  been  paid  at  maturity,  the  mortgages  were  foreclosed, 
and  at  a  sale  of  the  premises  under  the  decrees  the  executor 
became  the  purchaser  and  secured  deeds  of  the  premises.  He 
sold  the  80  acres  June  22,  1903,  for  $500,  and  on  October  7th 
of  that  year  he  sold  the  160-acre  tract  for  $1,360,  paying  a 
commission  of  $100  to  an  agent  for  securing  a  purchaser  of 
the  latter  premises,  and  three  days  thereafter,  in  consideration 
of  $150,  the  executor  entered  satisfaction  of  the  deficiency 
judgment  rendered  against  the  mortgagor.  The  circuit  court 
found  that  at  the  time  these  loans  were  made  the  value  of  the 
160  acres  did  not  exceed  $800,  and  that  the  worth  of  the  80 
acres  was  not  more  than  $120.  The  executor  was  charged  with 
the  sums  so  loaned  and  interest  thereon  at  8  per  cent  per 
annum  until  October  14,  1898,  when  the  rate  was  changed  to 
^»  per  cent  (Laws  1898,  p.  15),  and  continued  thereafter  at 
the  latter  rate.  He  was  also  charged  with  attorney's  fees  and 
other  expenses  incurred  in  the  foreclosure  proceedings,  and 
credited  with  the  interest  paid  and  money  received  from  the 
sale  of  the  land  and  on  account  of  the  judgment,  whereby  there 
remained  due  $2,092.69.  The  commission  paid  for  securing  a 
purchaser  was  not  taken  into  consideration,  and  only  $1,250, 
50  Or. 13 
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the  sum  realized  upon  a  sale  of  the  160  acres^  was  credited  to 
the  executor^s  account  as  to  the  larger  tract  of  land.  Lent 
testified^  as  a  witness  for  the  executor^  that  he  considered  the 
loan  on  the  160  acres  perfectly  safe^  and  the  other  loan  reason- 
ably good.  It  is  not  deemed  necessary  to  set  out  in  detail  the 
testimony  of  the  witnesses  as  to  the  values  of  the  respective 
tracts  of  land  referred  to,  for  a  careful  perusal  of  the  evidence 
convinces  us  that  the  finding  of  the  circuit  court  in  relation 
thereto  is  correct.  Lent  stated  what  he  considered  the  land 
to  be  worth,  but  his  opinion  is  not  th^  best  evidence,  for  it  must 
be  kept  in  mind  that  he  w'as  the  borrower,  and,  as  it  will  be 
assumed  that  he  was  honest,  he  necessarily  entertained  an  opin- 
ion that  the  land  mortgaged  afforded  adequate  security,  and, 
though  he  was  a  competent  witness,  he  was  not  disinterested. 

14.  Whenever  an  executor's  final  account  is  properly  chal- 
lenged, the  burden  of  proving  the  truth  of  the  item  or  the  rea- 
sonableness of  any  credit  thus  objected  to  devolves  upon  him. 

15.  Humphrey  did  not  call  an  impartial  witness  to  state  that, 
Humphrey  did  not  call  an  impartial  witness  to  state  that,  in 
liis  opinion,  a  prudent  man  of  discretion  and  judgment  would, 
in  the  management  of  his  own  affairs,  have  loaned  such  sums 
of  money  on  unimproved  land  so  remote  from  market,  160 
acres  of  which,  as  appears  from  the  testimony,  had  very  little 
saw  timber  thereon,  and  the  remaining  80  acres  contained  trees 
that  were  fit  only  for  piling.  The  failure  of  the  executor  to 
introduce  testimony  as  to  the  criterion  of  value  and  the  method 
of  determining  it,  as  prescribed  in  the  case  of  Bogart  v.  Van 
Velsor,  4  Edw.  Ch.  718,  was  probably  due  to  the  fact  that  he 
could  not  find  a  qualified,  unbiased  witness  who  would  have 
considered  the  loans  safe  investments.  Humphrey  did  not,  in 
our  opinion,  meet  the  requirement  which  the  rule  of  oniis  pro- 
bandi  thus  imposed  upon  him  by  offering  only  Lent's  testimony, 
as  to  the  value  of  the  land,  each  tract  of  which  was  inadequate 
security  for  the  money  loaned  thereon.  The  sum  demanded  in 
tlie  objections  on  account  of  the  loss  resulting  from  the  money 
loaned  to  Lent,  on  both  tracts,  is  $2,004.20.     The  decree   re- 
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quires  the  executor  to  account  for  $2,092.69,  or  $88.49  more 
than  is  claimed  by  the  legatees,  and  hence  a  modification  must 
be  made  by  remitting  the  sum  last  named. 

16.  L.  M.  Cox  and  James  P.  Shaw  purchased  lots  1  and  2 
in  block  60  of  Caruthers'  Addition  to  Caruthers'  Addition  to 
the  City  of  Portland,  agreeing  to  give  therefor  $5,000,  of  which 
sum  they  paid  two-thirds,  the  remainder  of  the  purchase  price 
being  evidenced  by  promissory  notes  secured  by  a  mortgage  of 
the  premises.  Humphrey,  on  February  11,  1893,  procured  an 
assignment  of  one  of  these  notes,  given  for  $833.33,  and  on 
October  17,  1895,  he  obtained  a  transfer  of  the  other  note, 
evidencing  a  consideration  of  $847.  These  negotiable  instru- 
ments not  having  been  paid,  the  mortgage  was  foreclosed,  and 
the  premises  sold  to  the  executor  for  $2,000,  thereby  leaving 
a  deficiency  judgment  of  $514.95,  which  sum  included  attor- 
neys fees,  costs,  etc.  The  circuit  court  found  that  the  lots 
specified  are  situated  in*  a  ravine,  about  80  feet  below  the  grade 
of  the  street,  and  that  at  the  time  the  notes  were  assigned  to 
the  executor  the  mortgaged  premises  were  of  no  greater  value 
than  $500,  and  computing  the  sum  due,  as  hereinbefore  indi- 
cated, it  was  decreed  that  the  executor  should  account  for  the 
sum  of  $3,094.62  by  reason  of  the  loss  sustained  from  accepting 
the  inadequate  security.  Cox  and  Shaw,  the  mortgagors,  as 
witnesses  for  the  executor,  severally  testified  that,  when  they 
purchased  the  property,  they  considered  it  worth  the  sum  of 
money  which  they  agreed  to  pay  for  it;  that  on  February  11, 
1893,  the  time  when  Humphrey  secured  an  assignment  of  the 
first  note,  no  depreciation  in  the  value  of  real  property  in  the 
City  of  Portland  had  occurred,  but  in  June  of  that  year  the 
worth  of  all  such  lots  began  to  grow  less,  in  consequence  of  a 
great  financial  depression.  These  lots  at  the  time  they  were 
purchased  by  the  mortgagors  evidently  had  a  speculative  value, 
but,  being  unimproved  and  owing  to  their  situation,  they  had 
no  real  worth  as  a  basis  for  security;  and  we  think  the  court's 
finding  in  relation  thereto  is  supported  by  the  great  weight  of 
testimony.     The  witnesses  for  the  legatees  severally  stated  on 
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oath  that  this  property  was  of  but  very  little  value,  and  the 
executor  did  not  call  any  unbiased  witness  of  experience  and 
judgment  to  express  an  opinion  as  to  what  sum  of  his  own 
money,  if  any,  a  reasonably  prudent  man  would  have  loaned 
on  two  unoccupied  city  lots,  situated  in  a  canyon,  which  the 
testimony  shows  to  be  about  a  mile  from  the  center  of  business 
of  the  city,  and  where  the  improvement  of  the  highway  upon 
which  the  lots  abut,  would,  in  all  probability,  many  times  ex- 
haust the  value  of  the  property  by  the  assessments  imposed 
thereon.  It  will  be  remembered  that  the  prices  of  all  real 
property  in  the  City  of  Portland  had  commenced  declining 
when  the  executor  obtained  an  assignment  of  the  second  note, 
in  view  of  which  and  of  the  circumstances  referred  to  in  con- 
nection herewith  no  error  was  committed  in  requiring  him  to 
account  for  the  sum  found  to  be  due. 

17.  Humphrey  on  May  16,  1894,  loaned  L.  Hughes  $600, 
taking  as  security  therefor  a  second  mortgage  on  lot  1  in  block 
6  in  Paradise  Spring  Tract,  Multnomah  County,  and  also  on 
10  acres  in  section  7  in  township  1  N.  of  range  2  E.  of  the 
Willamette  Meridian,  which  latter  tract  is  situated  in  a  marsh. 
The  executor  on  June  11,  1895,  lent  Hughes  the  further  sum 
of  $54.35,  which  was  not  secured  in  any  manner.  The  first 
mortgage  on  the  Paradise  Spring  Tract  was  foreclosed,  and  the 
lien  of  the  second  mortgage  was  extinguished  thereby,  without 
returning  to  the  executor  any  part  of  the  sum  for  which  the 
premises  were  sold  under  the  decree.  Humphrey  evidently 
thought  the  marsh  land  valueless,  for,  without  attempting  to 
foreclose  the  mortgage  thereon,  he  permitted  10  years  to  elapse 
after  the  last  payment  was  made  on  the  debt  intended  to  be 
secured.  The  court  found  that  the  estate  lost  by  this  trans- 
action $1,150.30,  for  which  sum  the  executor  was  required  to 
account.  If  a  loss  occurs  by  reason  of  an  executor's  taking  a 
second  mortgage  on  real  property  as  security  for  a  loan,  made 
for  that  purpose,  he  is  liable  therefor:  Wilson  v.  Stoats,  33 
X.  J.  Eq.  524;  Crane  v.  Howell,  35  N.  J.  Eq.  374. 

18.  N'o  testimony  was  offered  by  either  party  to  show  the 
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value  of  the  10-acre  tract,  but,  as  the  burden  of  proving  the 
adequacy  of  the  security,  which  was  controverted,  devolved 
upon  the  executor,  any  failure  in  this  respect  is  attributable 
to  him. 

19.  So,  too,  it  was  incumbent  upon  him  to  have  foreclosed 

the  lien  of  the  mortgage  on  the  marsh  land,  if  he  considered 

the  premises  valuable,  but,  having  failed  to  institute  a  suit 

for  that  purpose  and  allowed  the  statute  of  limitations  to  bar 

a  recovery,  he  is  personally  liable  for  the  loss  which  resulted 

from  his  culpable  negligence:  2  Woerner,  Am.  Law  Admr.  (2 

ed.),  677. 

I  20.  The  sum  of  $54.35,   which   the  executor  lent  Hughes, 

I  though  entered  as  an  item  of  credit  in  the  semiannual  report 

I  of  October  14,  1895,  was  not  disputed  by  any  objection.     An 

error  was  therefore  conmiitted  in   requiring  the  executor  to 

j  account  for  such  sum  and  the  interest  thereon,  amounting  to 

I  $90.30,  thereby  necessitating  a  modification  of  the  decree  in 

'  this  particular. 

21.  Humphrey  obtained  an  assignment  of  two  unsecured 
promissory  notes,  June  11,  1895,  executed  by  one  Willis  Thorp, 
each  for  the  sum  of  $1,250,  and,  only  a  small  payment  having 
been  made  on  account  of  interest,  a  judgment  was  secured 
against  the  maker  for  the  amount  due,  whereby  the  estate  lost, 
melnding  interest,  attomey^s  fees,  costs,  expenses,  etc.,  $5,- 
206.25,  as  found  by  the  circuit  court,  for  which  sum  it  was 
I  decreed  that  the  executor  should  account.     The  objection  to 

this  item  is  based  cm  the  ground  that  the  executor  is  personally 
liable  for  any  loss  resulting  from  the  loan  of  money  of  the 
estate  without  any  security,  and  the  sum  demanded  from  him 
on  account  thereof  is  $3,715.40.  We  have  no  statute  regulating 
the  management  of  trust  funds,  except  when  they  are  in  the 
custody  of  a  guardian  (B.  &  C.  Comp.  §5278),  or  where  the 
sale  of  personal  property  of  an  estate  is  ordered  by  the  county 
court  to  be  made  on  credit  (B.  &  C.  Comp.  §  1169),  or  in  case 
of  the  sale  of  real  estate  when  time  is  allowed  for  the  payment 
of  a  part  of  the  purchase  price,  by  taking  a  mortgage  as  secur- 
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ity  therefor  upon  the  real  property  sold  (B.  &  C.  Comp. 
§  1177).  ''In  the  absence  of  statutory  provisions  touching  the 
method  of  investment,  executors  and  administrators,"  says  a 
text-writer,  "are  bound  to  employ,  in  the  investment  of  the 
funds  of  the  estate,  such  prudence  and  diligence  as,  in  general, 
prudent  men  of  discretion  and  intelligence  employ  in  their  own 
affairs'':  2  Woerner,  Am.  Law  Admr.    (2  ed.),  707. 

In  Gray  v.  Fox,  1  N.  J.  Eq.  259  (22  Am.  Dec.  508),  in  dis- 
cussing the  duty  demanded  in  the  management  of  trust  funds 
and  in  stating  the  origin  of  the  legal  principle  applicable 
thereto  Chancellor  Vroom  says :  "It  is.  well  settled  in  English 
chancery,  that,  if  trustees  loan  money  without  due  security, 
they  are  liable  in  case  of  loss  by  insolvency.  This  is  a  safe 
rule,  and  the  court  has  no  hesitation  in  adopting  it.  The 
duties  of  trustees  are  very  important,  especially  when  the  rights 
of  infants  are  concerned,  and  it  will  always  be  the  pleasure  of 
the  court  to  protect  them,  so  far  as  it  may  be  done  consistently 
with  safety  and  sound  policy.  Safety  demands  that  the  con- 
duct of  trustees  should  be  watched  with  scrupulous  care.  Sound 
policy  requires  that  the  faithful  steward  should  not  be  en- 
trapped and  ruined  with  technicalities  and  forms.  The  rule 
above  stated,  however  valuable  as  a  general  principle  for  the 
government  of  the  court,  is  not  sufficiently  definite  to  be  of 
much  practical  use.  We  must  go  further,  and  inquire  what 
is  due  security  for  moneys  loaned  by  a  trustee.  Can  the  court 
adopt  a  general  rule,  or  must  each  case  be  left  to  be  decided  on 
its  own  peculiar  circumstances?''  After  calling  attention  to 
several  decisions  rendered  in  Great  Britain  on  this  subject,  it 
is  observed :  "The  principle  to  be  extracted  from  these  author- 
ities is  that  the  loaning  of  trust  money,  and  especially  where 
infants  are  concerned,  on  private  security,  is  not  a  compliance 
with  the  rule  that  requires  due  security  to  be  taken,  and,  of 
course,  that  such  loans  are  made  at  the  risk  of  the  trustee." 
Further  in  the  opinion  the  chancellor  remarks:  "I  am  not 
able  to  ascertain  that  the  English  rule  has  ever  been  adopted  in 
this  court,  and  I  should  feel  some  hesitancy  in  adopting  it  to 
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the  extent  to  which  it  is  carried  in  their  courts.  The  situation 
of  the  two  countries  differs  very  materially  in  many  respects, 
and  especially  as  it  regards  the  policy  of  investments;  and 
what  may  be  a  prudent  rule  of  policy  in  one  country  may  not 
be  in  another.  In  England,  property  can  always  be  invested 
in  funds.  These  are  recognized  by  their  courts  as  safe  and 
permanent  securities,  and  it  is  the  policy  of  every  branch  of 
the  government  to  consider  them  so.  In  this  country,  the 
amount  of  public  or  government  stock  is  very  small,  and  in  an 
inland  state  like  our  own  there  are  few  opportunities  for  invest- 
ing in  that  kind  of  security.  The  stock  of  private  corporations 
is  not  considered  safe^  and  investments  in  that  species  of  stock 
would  scarcely  be  encouraged  by  a  court  of  equity.  There  is, 
then,  no  other  but  landed  security  that  would  come  within  this 
rule.  This  can  most  generally  be  attained,  and  the  court  would 
advise  it  to  be  taken  in  all  cases  where  public  stock  cannot  be 
procured.'^ 

The  rule  thus  announced  is  firmly  established  in  the  state 
in  which  it  was  so  promulgated  {Vreelcmd  v.  Vreeland^s  Adm'r, 
16  N.  J.  Eq.  512;  Tucker  v.  Tucker,  33  jST.  J.  Eq.  235;  Dujford's 
Eofr  V.  Smith,  46  N.  J.  Eq.  216:  18  Atl.  1052),  and,  as  the 
legal  principle  declared  is  so  consonant  with  reason  in 
dealing  with  the  property  of  infants,  an  extensive  quo- 
tation has  been  made  from  the  opinion  in  the  leading 
case.  The  loss  of  trust  funds  in  consequence  of  an  omission  to 
take  adequate  security  is  negligence,  and  an  executor  is  per- 
sonally liable  for  a  failure  to  obtain  a  repayment  of  money  of 
the  estate  lent  without  any  security,  whether  or  not  the  loan 
was  made  before  or  after  the  passage  of  an  act  prescribing  the 
manner  of  investing  funds  by  a  trustee:  Judge  of  Probate  v. 
Mathes,  60  N.  H.  433.  See,  also,  on  this  subject,  2  Woerner, 
Am.  Law  Admr.  (2  ed.),  708.  Mrs.  Roach  not  having  directed 
in  her  will  the  manner  of  loaning  the  money  of  which  she 
might  die  possessed,  the  executor  is  liable  personally  for  that 
part  of  the  loss  occasioned  by  the  purchase  of  the  unsecured 
promissory  notes  of  Thorp  that  is  properly  challenged. 
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22.  The  decree  requiring  the  executor,  in  the  settlement  of 
his  final  report,  to  account  for  the  sums  so  found  to  be  due  the 
estate,  must  necessarily  be  based  upon  the  allegations  and 
proof. 

23.  The  legatees  were  not  limited  to  their  original  objections, 
but  they  could  have  filed  additional  or  amended  exceptions  at 
any  stage  of  the  proceedings  to  modify  or  enlarge  their  demand 
so  as  to  make  it  correspond  with  the  testimony  produced  {In  re 
Meeker's  Estate,  45  Mo.  App.  186),  but,  not  having  done  so, 
the  decree  must  be  changed  so  as  to  agree  with  the  claim  for 
$3,715.40,  thereby  rendering  a  remission  of  $1,490.85  unavoid- 
able. 

24.  The  transcript  discloses  that  John  H.  Rathbum  and  his 
wife  gave  to  J.  Mosher  their  promissory  note  for  $800,  and  to 
secure  the  payment  thereof  they  executed  to  him  a  mortgage 
upon  certain  lots  in  Mount  Tabor  Villa,  Multnomah  County. 
This  note  was  assigned  to  Humphrey,  but  the  mortgage  was 
thereafter  foreclosed  by  Mosher,  and,  on  a  sale  of  the  premises 
under  the  decree,  the  executor  became  the  purchaser  thereof, 
and  on  November  20,  1903,  he  conveyed  the  lots  to  T.  S.  Mc- 
Daniel  for  $900,  but  prior  thereto  Humphrey  received  pay- 
ments for  the  rent  of  buildings  on  the  land.  Several  objections 
to  this  transaction  having  been  interposed,  the  circuit  court 
charged  the  executor  with  the  sum  paid  Mosher  for  an  assign- 
ment of  the  Rathbum  note,  the  interest  thereon,  the  taxes  paid, 
and  all  other  expenses  incurred  on  account  of  the  property,  and 
credited  him  with  the  sum  received  on  a  resale  of  the  lots  and 
the  amount  obtained  for  rent,  and  found  that  there  was  due 
from  him  to  the  estate  the  sum  of  $737.91,  for  which  he  was 
required  to  account.  At  the  trial  in  the  county  court  the  exec- 
utors counsel  stated  that  the  sale  of  these  lots  was  apparently 
made  to  Humphrey  in  his  own  name,  and  for  that  reason  he 
should  probably  be  charged  with  the  money  expended  therefor, 
$904,  and  interest  thereon,  and  offered  a  settlement  of  the  item 
on  that  basis.  The  counsel  for  the  legatees  refused  to  accept 
the  tender,  however,  insisting  that  a  greater  sum  was  due  from 
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the  executor  than  would  accrue  by  the  system  of  computation 
suggested.  The  circuit  court  apparently  adopted  the  proposi- 
tion^ and^  having  done  so^  its  conclusion  is  within  the  demand 
and  compatible  with  the  solemn  admissions  of  the  executor's 
c-ounsel  made  in  open  courts  and  hence  the  sum  so  found  to  be 
due  will  not  be  disturbed. 

25,  Humphrey's  claim    for    extra    compensation,  attorney's 

fees,  rent,  special  services  performed,  etc.,  having  been  denied, 

e.Yeept  as  to  the  allowance  of  $150  for  probating  the  will  and 

for  preparing  the  final  account,  it  is  insisted  that  an  error  was 

^iiereby  committed.     Though  the  circuit  court  found  that  an 

office  for  the  transaction  of  the  business  of  the  estate  was  not 

iieeessary,  and  that  Humphrey  had  not  performed  any  unusual 

^f  extraordinary  services,  and  therefore  his  claim  on  account 

^f  the  items  last  specified  was  denied,  he  was  allowed  the  sum 

of  $955.20,  compensation  prescribed  by  law  for  discharging  the 

'^'^^y    devolving  upon  him.     The  accounts  filed  in  the  county 

^^rt    show  that    Humphrey    claimed  credits,    amounting    to 

'^>258,  for  money  expended  on  account  of  attorney's  fees.   The 

'^veral  sums  to  such  agents,  who  were  appointed  by  the  execu- 

^^^  and  authorized  to  act  for  him,  paid  in  securing  judgments 

^S^infit  the  following  named  parties,  were  disapproved,  to  wit: 

^i-ge  P.   Lent  $225;  Willis  Thorp  $657;   L.   M.   Cox  and 

Janxee  P.  Shaw  $176;  L.  Hughes  $25;  and  John  H.  Rathburn 

^* amounting   to   $1,158,   thereby   allowing   on   account   of 

'  *^i^ey'8  fees  $1,100.  It  will  be  remembered  that  the  circuit 
^^t»  granted  the  executor  as  attorney's  fees  for  probating  the 
^\W  $50,  and  for  preparing  the  final  account  $100,  but  no  part 
^i  the  sum  was  deducted  from  the  award,  in  consequence  of 
^hich  the  decree  appealed  from  must  be  further  modified  to 
the  extent  of  such  allowance.  The  executor  never  applied  to 
the  county  court  for  advice  or  direction  as  to  the  manner  of 
loaning  the  money  of  the  estate,  and  for  more  than  eight  years 
he  made  no  report  to  such  court  of  his  dealings  with  the  prop- 
erty in  his  possession,  though  required  by  statute  to  account 
therefor  semiannually:  B.  &  C.  Comp.  §1199.     The  law  im- 
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posed  upon  him  a  duty  in  this  respect,  a  breach  of  which  is 
sufficient  ground  for  denying  him  any  extra  compensation,  office 
rent,  or  attorney's  fees  (11  Am.  &  Eng.  Ency.  Law  (2  ed.), 
1282),  and  by  reason  of  such  neglect  his  claim  was  properly 
rejected :  In  re  Estate  of  Holbert,  48  Cal.  627. 

26.  The  legatees  appeal  from  that  part  of  the  decree  which 
fails  to  require  the  executor  to  account  to  them  for  certain 
other  loans  of  money  of  the  estate  on  unsecured  promissory 
notes  whereby  losses  were  sustained.  Their  objections  do  noc 
assign  the  grounds  now  insisted  upon,  and  hence  no  error  was 
committed  in  denying  the  relief  sought. 

27.  They  also  appeal  from  the  order  of  the  circuit  court 
allowing  Humphrey  the  compensation  prescribed  by  statute, 
from  the  allowance  of  $150,  as  attorney's  fees,  and  from  cer- 
tain other  items  of  credit  granted  him;  but,  believing  that  no 
errors  were  committed  in  these  respects,  the  decree  will  be  mod- 
ified as  hereinbefore  indicated,  by  deducting  from  $22,344.22, 
the  sum  for  which  the  executor  was  required  to  account,  as 
follows;  Interest  on  money  claimed  to  have  been  paid  to 
George  H.  Roach  $8.21;  the  accounts  of  H.  E.  Pike  $239.53, 
and  of  Mrs.  M.  E.  Allen  $450;  the  excess  on  account  of  loans 
made  to  George  P.  Lent  $88.49;  L.  Hughes,  $90.30;  Willis 
Thorp,  $1,490.85,  and  attorney's  fees  $150,  not  considered  by 
the  circuit  court  in  its  computation — making  in  all  $2,517.38, 
thus  requiring  the  executor  to  account  for  $19,826.84,  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per  annum  from  July 
20,  1905,  the  day  when  the  decree  was  rendered  in  the  court 
below,  and  upon  the  payment  to  each  of  the  legatees  of  one- 
tnird  of  that  sum,  and  the  performance  of  the  conditions  here- 
inafter specified,  the  executor  will  be  discharged  and  his  bonds- 
men exonerated.  As  a  condition  precedent  to  such  payment, 
however,  the  legatees  will  be  required  to  execute  to  Humphrey 
quitclaim  deeds  of  all  their  right,  interest  or  claim  in  or  to 
any  of  the  real  property  the  title  to  which  was  secured  for  the 
estate  upon  the  foreclosure  of  mortgages  and  sales  thereunder, 
where  the  transactions    have    been    hereinbefore   disapproved, 
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to  wit:  Lots  1  and  2  in  block  60,  in  Caruthers^  Addition  to 
Caruthers^  Addition  to  the  City  of  Portland,  and  also  to  assign 
to  him  any  interest  they  may  have  in  the  deficiency  judgment 
against  L.  M.  Cox  and  James  P.  Shaw,  the  judgment  rendered 
against  Willis  Thorp,  and  also  to  transfer  to  Humphrey  any 
interest  they  may  have  in  the  promissory  note  of  L.  Hughes. 
Humphrey  will  be  required  to  transfer  to  the  legatees,  as  ten- 
ants in  common,  the  shares  of  stock  specified  in  the  inven- 
tory, the  deficiency  judgment  against  the  following  named 
parties,  to  wit:  J.  V.  Allen,  and  I.  A.  and  C.  L.  Roper, 
Carrie  C.  Covey,  and  T.  M.  Rankin.  And  also  to  assign  to 
them  promissory  notes  executed  by  the  following  named  per- 
sons: L.  0.  and  A.  M.  Nelson,  Edgar  W.  and  J.  K.  Phillips, 
Catherine  and  P.  L.  Weiser,  John  and  Lizzie  Foster,  W.  0. 
Allen,  C.  M.  Wiberg,  and  Prank  Morgan  and  Angus  Campbell. 
28.  The  transcript  shows  that  Humphrey  in  satisfaction  of 
mortgage  debts  accepted  conveyances  of  the  incumbered  land, 
and  also  foreclosed  mortgages,  and,  on  the  sale  of  the  real  prop- 
erty effected  thereby,  took  deeds  therefor  made  to  himself  as 
executor,  etc.,  and,  in  order  that  any  right,  title  or  interest  he 
may  have  in  such  premises  may  be  transferred,  he  will,  as  a 
condition  precedent  to  his  discharge  and  the  liberation  of  his 
bondsmen,  be  required  to  execute  to  the  legatees,  as  tenants  in 
common,  quitclaim  deeds  of  the  following  described  real  prop- 
erty, to  wit:  Lots  3,  4  and  5,  in  block  13,  in  Southern  Port- 
land; lots  H  and  I  in  Washington  Addition  to  East  Portland 
(now  incorporated  in  the  City  of  Portland),  all  in  Multnomah 
County,  State  of  Oregon;  and  also  lots  10  and  11,  in  block  9, 
and  lots  12  and  13,  in  block  28  in  Frasier  and  Hyland's  Addi- 
tion to  the  City  of  Eugene,  in  Lane  County,  Oregon.  We  do 
not  think  it  necessary  to  discuss,  at  this  time,  the  question 
whether  or  not  this  court,  in  reviewing  the  action  of-  a  county 
court,  in  probate  matters,  can  order  a  party  to  execute  a  deed 
to  real  property  and  to  provide  that,  upon  a  failure  or  refusal 
to  comply  therewith,  the  decree  shall  operate  as  and  for  a  con- 
veyance of  the  premises;  but   we  entertain  no   doubt  of  the 
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power  of  the  county  court,  and  hence  of  this  court,  to  require 
the  parties,  as  a  condition  precedent  to  the  relief  granted  and 
of  the  accounting  enjoined,  to  impose  the  burdens  hereinbefore 
specified  in  respect  to  executing  the  deeds  mentioned. 

The  decree  appealed  from  will  therefore  be  modified  in  the 
particulars  indicated,  but  in  all  other  respects  affirmed,  and 
the  cause  will  be  sent  back  to  the  circuit  court  to  be  remitted 
to  the  county  court  of  Multnomah  County,  with  directions  to 
enter  a  decree  therein  as -hereinbefore  specified. 

29.  The  executor  will  be  allowed  his  costs  and  disbursements 
incurred  in  this  court.  Modified. 


Arffued  9  October,  decided  St  October,  11X17. 
REEDER  t;.  REEDER. 

»1  Pac.  1075. 

Deed—Oapacity  of  Obaittob. 

1.  A  person  otherwise  competent  who  understands  and  appreciates  the 
nature  and  effect  of  a  proposed  transaction  Is  competent  to  execute  a  deed. 

Deed— Evidence  of  oafaoity  of  Gbantob. 

2.  The  evidence  satisfactorily  establishes  that  the  grantor  In  the  deed 
under  consideration  understood  what  she  .was  about  to  do  and  IntelUflrently 
accomplished  a  plan  fonned  at  some  previous  time. 

Deed— SuFFioiEHOY  of  Deliveby— Death  of  Gbantob. 

8.  A  deed  Is  delivered  If  It  Is  grlven  Into  the  possession  of  a  third  person, 
without  any  power  to  recall  It  or  change  Its  disposal,  with  Instructions  to  de- 
liver It  to  a  specified  person  after  the  grantor^s  death. 

From  Multnomah:  John  B.  Cleland,  Judge. 
Suit  to  set  aside  a  deed,  resulting  in  a  decree  for  defendant, 
from  which  this  appeal  is  taken.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Edward 
d'  A.  R.  Mendenhall,  with  oral  arguments  by  Mr,  Alfred  Rush 
Mendenhull  and  Mr.  Thomas  Griffin  HaUey. 

For  respondent  there  was  a  brief  over  the  names  of  S,  H. 
Haines  and  Snow  £  McCamant,  with  an  oral  argument  by  Mr, 
Wallace  McCamant. 

Opinion  by  Mr.  Chief  Justice  Bean. 
This  is  a  suit  brought  by  F.  B.  Reeder  and  six  other  heirs  of 
Catherine  Reeder,  deceased,  to  cancel  and  annul  a  deed  from 
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the  latter'  to  her  son,  J.  L.  Reeder,  for  140  acres  of  land  in 
Multnomah  County.  About  1855  Catherine  Reeder  and  her 
husband,  S.  M.  Reeder,  settled  upon  a  donation  claim  of  320 
acres  on  Sauvie's  Island,  and  afterwards  completed  the  required 
residence  and  cultivation,  and  received  a  patent,  in  which  the 
south  half  of  the  claim  was  designated  as  inuring  to  the  hus- 
band, and  the  north  half  to  the  wife.  Mrs.  Reeder  and  her 
husband  continued  to  reside  upon  the  claim  until  their  death, 
rearing  a  large  family,  of  which  defendant  is  the  eldest.  About 
1878  defendant  married,  and  built  a  dwelling  house  on  the 
north  half  of  the  claim,  about  a  quarter  of  a  mile  from  the 
family  residence,  in  which  he  continued  to  live  until  1894, 
when  his  house  was  destroyed  by  a  flood.  He  thereupon  built 
another  dwelling,  with  the  consent  of  his  parents,  and,  as  he 
testified,  under  a  promise  by  them  that,  if  he  would  continue 
to  reside  on  and  cultivate  the  place  and  look  after  them  during 
their  lifetime,  the  land  should  belong  to  him.  He  has  ever 
since  resided  upon  and  cultivated  the  land  in  connection  with 
his  father  and  other  members  of  the  family.  S.  M.  Reeder 
died  in  1902,  and  his  wife,  Catherine  Reeder,  continued  to  live 
in  the  family  home,  with  her  son  F.  B.  Reeder  and  her  two 
daughters,  Mrs.  Godwin  and  Mrs.  Akin,  until  her  death  on 
November  22,  1905.  Mrs.  Reeder  was  about  75  years  of  age 
at  the  time  of  her  death,  and  for  some  years  prior  had  been  in 
feeble  health,  but  was  not  confined  to  her  room,  except  for 
perhaps  a  month  before  her  death.  About  two  weeks  before 
she  died  she  executed  a  deed,  conveying  her  half  of  the  dona- 
tion claim,  except  the  family  home  ahd  20  acres  of  land  sur- 
rounding it,  to  defendant,  in  consideration  of  love  and  affec- 
tion, and  made  a  will  disposing  of  the  remainder  of  her  prop- 
erty. The  deed  was  in  the  possession  of  a  third  person  until 
after  her  death,  when  it  was  delivered  to  defendant  and  by  him 
put  on  record,'  whereupon  this  suit  was  brought  by  the  other 
heirs  to  set  aside  the  deed,  on  the  ground  that  the  grantor  was 
mentaUy  incapable  of  making  a  valid  conveyance. 

There  is  much  testimony  in  the  record,  principally  from  in- 
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terested  parties,  concerning  the  mental  condition*  of  Mrs. 
Reeder  at  the  time,  prior,  and  subsequent  to  the  making  of  the 
deed,  and  many  witnesses  testified  that,  in  their  opinion,  she 
was  so  feeble  in  mind  and  body  as  to  be  unable  to  intelligently 
and  understandingly  dispose  of  her  property.  Others  expressed 
the  opinion  that  her  mental  faculties  were  as  good  as  ordinarily 
possessed  by  persons  of  her  age,  and  that  she  was  perfectly 
competent  to  transact  any  ordinary  business. 

1.  It  is  unnecessary  to  refer  to  the  opinion  evidence  in  detail. 
The  uncontradicted  testimony  of  S.  H.  Haines,  who  prepared 
the  deed  and  before  whom  it  was  executed,  shows  beyond  rea- 
sonable controversy  that  it  was  the  act  and  deed  of  Mrs.  Reeder, 
and  that  she  fully  understood  and  comprehended  the  nature 
and  effect  of  the  transaction.  And  this  is  sufficient  to  sustain 
the  instrument  as  a  valid  conveyance:  Camagie  v.  Divert,  31 
Or.  366  (49  Pac.  891);  Dean  v.  Dean,  42  Or.  290  (70  Pac. 
1039). 

2.  The  defendant,  J.  L.  Reeder,  testified  that,  while  on  his 
way  to  his  work,  he  stopped  to  see  his  mother  on  the  morning 
of  the  7th  of  November,  and  found  her  in  good  spirits.  She 
claimed  to  be  improving,  and  said  she  expected  to  be  out  in  a 
day  or  two.  She  inquired  when  he  would  go  to  Portland,  and 
he  told  her  as  soon  as  he  finished  digging  potatoes,  which  would 
be  about  11  o'clock  of  that  day,  and  she  requested  him  to 
secure  the  services  of  some  person  to  make  out  some  papers  for 
her,  the  nature  and  character  of  which  she  did  not  indicate  to 
him.  He  went  to  Portland  that  afternoon,  and  engaged  S.  H. 
Haines,  an  attorney  of  this  court,  to  make  out  such  papers  a& 
his  mother  might  desire  to  execute.  He  and  Haines  went  by 
boat  that  afternoon,  and  the  next  morning  he  took  Haines  over 
to  his  mother's  house,  and  introduced  him  to  her,  and  left  them 
together  in  the  room  where  the  papers  were  prepared.  He  was 
not  present  at  the  time  and  did  not  know  the  contents  of  the 
papers  until  after  his  mother's  death.  Haines  testified  that  the 
defendant  came  to  his  office  in  Portland  on  the  7th  of  N"oveni- 
ber,  and  told  him  that  his  mother  wanted  to  make  out  some 
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papers,  relative  to  the  final  disposition  of  her  property,  and 
inquired  if  he  could  go  down  and  attend  to  the  matter  for  her, 
and  he  agreed  to  do  so;  that  defendant  was  unable  to  tell  him 
what  character  of  papers  his  mother  desired  to  execute,  whether 
a  will  or  deeds,  and  he,  witness,  inquired  the  number  of  chil- 
dren, and,  being  told  by  defendant,  took  with  him  a  blank  will 
and  nine  warranty  deeds.    He  reached  the  Reeder  place  about 
4:30  o'clock  in  the  afternoon,  and  he  remained  over  night  with 
defendant,  and  the  next  morning  went  with  him  to  Mrs.  Reed- 
^^B  residence.     He  had  never  seen  Mrs.  Reeder  and  was  not 
acquainted  with  any  of  her  children,  except  defendant.     When 
they  went  into  Mrs.  Reeder's  room,  she  was  lying  in  the  bed, 
^d   defendant  spoke  to  her,  inquiring  after  her  health,  and 
then   introduced  witness  to  her,  and  told  her  he  had  come  to 
prepare  such  papers  and  transact  such  business  for  her  as  she 
^fi:ht  wish  or  desire,  and  then  left  the  room.    What  afterwards 
''^^spired  is  thus  detailed  by  Haines: 

j^^    I    moved  my  chair  up  a  little  closer  to  the  old  lady,  as  I 
J^^^^Ofed  that  she  was  inclined  to  be  a  little  deaf,  and  I  asked 


^Xsx, 


'^hat  I  could  do  for  her.  She  says:  *I  want  to  draw  up 
^,  ^  papers  that  should  have  been  (I  think  she  used  the  wordp 
^ Should  have  been")  fixed  up  long  ago.'  And  she  says:  '1 
\)ave  waited  as  long  as  I  am  going  to,  and  I  want  now  to 
straighten  out  my  property.'  I  asked  her  whether  she  wanted 
to  convey  her  property  by  will  or  by  deed,  and  she  says:  'I 
want  to  make  a  deed  to  J.  L.  Reeder  for  his  home,  and  will 
make  a  will  for  the  balance  of  the  property.'  I  then  took  and 
drew  up,  I  am  not  certain  whether  I  drew  the  will  up  or  the 
deed  up  first,  but  my  impression  is  I  drew  the  will  up  first; 
and  she  told  me  that  she  wanted  to  leave  the  property  equally 
to  each  of  the  heirs,  excepting  J.  L.  Reeder,  who  had  received 
his  portion  by  deed.  That  he  was  not  to  share  in  any  of  the 
other  property.  I  drew  the  will  exactly  in  accordance  with  her 
direction.  After  drawing  up  the  will,  I  then  took  a  deed  and 
filled  in  the  forepart  of  the  deed  or  commencement  of  the  deed 
until  I  got  to  the  description  of  the  property.  Then  I  asked 
her  if  she  could  give  me  the  description  of  the  property  she 
wanted  to  deed  to  J.  L.  Reeder,  and  she  says:  'I  want  to  give 
J.  L.  Heeder  the  north  half  of  the  original  donation  land  claim/ 
I  think  she  said  S.  M.  and  Catherine  Reeder,  that  T  cannot  say. 
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and  I  wrote  the  deed  in  accordance  with  her  description,  and 
she  designated  the  north  line  thereof  to  be  the  north  side  of  a 
road  running  east  and  west  across  the  place  and  over  the  slough 
as  being  the  north  boundary  line  to  the  property  she  wanted 
conveyed  to  J.  L.  Reeder.  She  stated  at  that  time  that  she 
wanted  the  bridge  that  goes  over  the  slough  to  be  on  J.  L. 
Reeder's  portion,  as  Jie  would  never  block  the  bridge  so  that 
the  others  could  not  pass,  while  she  was  afraid  that  the  others 
would  prevent  him  from  crossing  over,  and  for  that  reason  she 
also  made  the  north  side  of  the  road  the  boundary  line  to  J.  Ij. 
Jieeder's  portion,  so  she  stated.  I  wrote  the  description  in  the 
deed  just  as  she  dictated  it,  and  she  afterwards  signed,  executed 
and  acknowledged  it  before  me. 

Mrs.  Reeder's  mind  at  the  time  was  exceptionally  good,  and 
she  perfectly  understood  what  she  was  about.  In  talking  over 
the  conveyance  she  said  the  reason  why  she  wanted  J.  L.  to 
have  this  property  was  that  he  had  always  stayed  at  home  and 
has  spent  a  good  deal  of  money  on  the  property,  in  fixing  it  up, 
has  ^always  assisted  Pa  and  I,  and  always  looked  after  us,  and 
seen  that  we  were  properly  cared  for,  and  is  the  only  one  that 
has  ever  taken  an  interest  in  the  place;  that  when  his  house  was 
washed  down  we  told  hira  to  build  where  his  present  house 
stands,  and  that  would  be  his  portion  of  the  estate,  and  that 
this  conveyance  is  in  accordance  with  the  agreement  which  Pa 
and  I  had  often  talked  and  agreed  upon.'  After  the  papers 
were  prepared  and  I  read  the  will  twice  aloud  to  Mrs.  Reeder 
so  she  understood  each  and  every  word,  and  I  also  read  the 
deed  to  her  carefully  and  slowly  and  she  understood  it.  When 
I  got  through,  I  said:  *Now,  Mrs.  Reeder,  if  there  are  slux 
c  hanges  you  want  to  make,  now  is  the  time  to  make  them,  and 
if  it  is  not  correct,  now  is  the  time  to  correct  them.'  And  she 
said  they  were  just  as  she  wanted  them.  I  was  very  careful  in 
reading  the  papers  to  her.  She  was  old  and  hard  of  hearing, 
hut  not  quite  as  hard  of  hearing  as  has  been  pictured,  or  did 
not  seem  so  to  me.  I  sat  quite  close  to  her  and  talked  no 
louder  than  I  am  talking  now,  and  she  understood  each  and 
every  word.     I  had  to  repeat  but  very  little  to  her. 

After  the  papers  were  drawn  up  I  said:  'Mrs.  Reeder,  we 
have  to  have  a  witness.  Is  there  any  one  around  here  you  know 
of  that  can  witness  the  will  and  deed?'  She  said  there  is  a 
Mr.  Bonser  here,  but  that  some  of  her  family  had  married  into 
that  family  or  there  was  a  relation  there  that  she  did  not  care 
to  have  mixed  up  in  the  deed,  as  that  would  tell  the  contents. 
and  she  did  not  want  them  to  know  the  contents  of  her  papers. 
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She  said:  ^Mr.  Banks  lives  right  down  here,  and  I  think  he  will 

witness  it^ — would  I  go  down  and  try  him  ?    I  told  her  I  would, 

and   I  looked  at  my  watch,  and  it  was  then  about  12  o'clock. 

^  hail  been  with  her  from  9  or  9 :30,  in  that  neighborhood.     T 

fold  her  it  was  now  lunch  time  and  I  would  go  up  to  J.  L.'s  and 

t'^t   lunch,  and  would  then  go  and  get  Mr.  Banks,  and  would 

<ome    back  and  she  could  then  sign  the  papers,  and  she  said 

^<?ry    well.     I  put  the  papers  in  my  pocket,  and  went  up  and 

.2ot   my  lunch,  and  afterwards  Mr.  Hayes,  a  son-in-law  of  Mr. 

Heeder's.  and  I,  went  down  to  Mr.  Banks'  place,  and  got  him 

^^  coxne  up  and  witness  the  deed.     When  we  reached  Mrs.  Reed- 

^'"'s  house,  Mr.  Banks  and  I  walked  up  on  the  porch,  and  I  took 

''old    of  the  knob  and  found  the  door  locked.     I  rang  the  bell 

and    some  one  unlocked  the  door,  and  pulled  it  open  probably 

^wo  or  three  inches,  and  went  into  another  room.    1  don^t  know, 

^  never  saw,  who  unlocked  the  door.    And  we  walked  into  the 

^oom  where  Mrs.  Seeder  was.    She  thereupon  executed  the  will 

^^d  deed,  and  Mr.  Banks  and  myself  signed  as  witnesses.    After 

^^^   papers  were  executed,  she  talked  to  us  a  few  minutes,' and 

ll^en   ^e  went  away.    I  put  the  papers  in  my  pocket,  and  Mr. 

|*?^ks  and  I  walked  up  to  the  orchard  of  J.  L.  Reeder,  where 

^^-     Reeder  and  a  force  of  men  were  pulling  beets  in  the  or- 

^nard,  and  I  told  Mr.  Reeder  I  had  a  deed  for  him,  but  it  was 

<w*    to  be  recorded  until  after  his  mother's  death,  and  he  said : 

f^  ^^  take  and  keep  it  then  until  such  time  as  it  is  necessary 

/,j     Put  on  record.'     I  did  not  show  the  deed  to  him,  or  show 

^^     its  contents,  unless  it  was  to  tell  him  that  it  was  for  his 

place." 

This  testimony  of  Haines  is  absolutely  undisputed,  and  the 
^tness  stands  wholly  unimpeached,  and  there  is  therefore  no 
reason  why  full  credence  should  not  be  given  to  his  evidence. 
It  shows  that  the  deed  was  the  voluntary  act  of  Mrs.  Reeder, 
and  that  she  fully  comprehended  the  nature  of  the  transaction 
in  which  she  was  engaged.  Under  these  circumstances  and 
upon  such  a  record  the  court  would  not  be  justified  in  disturb- 
ing her  disposition  of  her  property  on  account  of  old  age,  sick- 
ness or  debility  of  body. 

Some  suggestion  was  made  at  the  argument  that  the  deed 
was  the  result  of  undue  influence  and  fraud.     It  is  doubtful 
whether  the  averments  of  the  complaint  are  sufficient  to  raise 
50  Or. 14 
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these  questions;  but,  however  that  may  be,  there  is  no  testi- 
mony whatever  to  support  them. 

3.  The  point  was  also  made  in  the  brief,  though  not  much 
relied  on  at  the  argument,  that  there  was  no  such  delivery  of 
deed  as  would  pass  title.  The  testimony  shows  that  the  deed 
was  delivered  by  Mrs.  Reeder  to  Haines  to  be  held  by  him  until 
her  death,  and  then  delivered  to  defendant.  All  control  of  the 
deed  passed  from  her  at  the  time  it  was  delivered  to  Haines. 
She  thereafter  had  no  right  to  recall  it,  and  this  is  a  suflficient 
delivery  within  the  law:  Ho ff mire  v.  Martin.  29  Or.  240  (45 
Pac.  754). 

Without  further  reference  to  the  testimony,  it  is  sufl5cient  to 
say  that  from  a  careful  examination  of  the  entire  record  we  are 
satisfied  that  the  findings  of  the  trial  court  should  not  be  dis-* 
turbed,  and  the  decree  is  therefore  affirmed.  Affirmed. 


Decided  80  July,  IWI. 
PUTNAM   V.  STAIjKER. 

ttl  Pac.  868. 

Trial— Nonsuit— INFKBBNCBS  From  Kvidknok. 

1.  On  a  motion  for  a  nonsuit  every  reasonable  Inference  from  the  evidence 
must  be  deduced  in  favor  of  the  plalntlfT,  and  those  facts  mu.st  be  assumed  to 
he  true  which  the  Jury  might  fairly  find  under  the  testimony. 

Malicious  Prosecution- Duty  to  Instruct  as  to  Probablk  Oaitsr. 

2.  In  actions  for  malicious  prosecution,  where  the  facts  are  a<lmittod  or 
established.  It  Js  the  duty  of  the  trial  judge  to  declare  their  legal  effect,  and 
not  to  leave  that  matter  to  the  untrained  Judgment  of  a  Jury. 

Same— Effect  of  Plaintiff  Having  Been  Held  to  Answer  my  Cox- 
mittino  Magistrate. 

3.  The  fact  that  the  plaintiff  In  an  action  for  malicious  prosecution  wttH 
examined  before  a  committing  magistrate,  when  witnesses  were  called  for 
both  sides,  and  was  held  to  answer,  establishen  a  prima  facie  case  of  probable 
cause  for  the  arrest,  subject  to  evidence  that  the  action  of  the  magistrate  whs 
Induced  by  fraud  or  other  Improper  influence. 

Same— Sufficiency  of  Evidence. 

4.  The  evidence  in  this  case  clearly  shows  that  defendant  acted  in  irood 
faith  in  making  the  charge  complained  of,  and  relied  on  the  fid\'ice  of  the  dis- 
trict attorney,  to  whom  he  had  previously  fully  and  fairly  communicated  all 
the  facts  within  his  knowledge. 
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Hakb— Kfpkct  of  Advice  of  Pbosboutinr  Attobnky. 

&  One  who  consults  the  district  attorney  before  commencing  a  criminal 
^^^^secutlon  and  discloses  to  him  all  the  facts  which  he  knows  or  has  reason  to 
^lleve.  and  is  advised  to  begin  a  prosecution,  does  not  act  without  probable 
<^ftUae,  even  though  by  diligent  search  he  might  have  discovered  other  and 
^^cuipatory  facts,  if  he  acted  in  good  faith  on  the  advice  so  received. 

Prom  Grant:  George  E.  Davis,  Judge. 
Statement  by  Mr.  Commissioner  Slater. 
This  is  an  action  for  malicious  prosecution  by  H.  N.  Putnam 
Jmst  J.  L.  Stalker.    On  March  27,  1906,  defendant  caused 
^^  ^^^tiff  to  be  arrested  at  Canyon  City,  Grant  County,  on  a 
,  ^^*nt  issued  by  a  justice  of  the  peace,  based  on  an  informa- 
^^^ti   Sworn   to   by   defendant,   charging  plaintiff  with  having 
o\>tained  from  defendant  on  March  9,  1906,  the  sum  of  $37.50, 
under  false  pretenses.    By  reason  thereof,  plaintiff  was  confined 
in  the  county  jail  for  41  days.    On  May  21,  1906,  at  the  regu- 
lar term  of  the  circuit  court  for  that  county,  the  prosecuting 
attorney  returned  into  court  an  information  indorsed  "not  a 
true  bill,^*  and  thereupon  plaintiff  was  discharged.    In  addition 
to  the  foregoing  facts,  plaintiff  alleges  that  the  prosecution  was 
without  probable  cause  and  was  actuated  by  malice,  concluding 
with  proper  and  usual  allegations  of  damages.    By  his  amended 
answer,  defendant,  by  general  denial,  traverses  the  whole  com- 
plaint, and,  as  a  further  defense,  alleges  the  facts  on  which  the 
charge  was  based;  that,  after  making  an  investigation  of  all 
tlie  circumstances,  he  submitted  all  the  facts  within  his  knowl- 
edge, through  his  attorney,  to  the  deputy  district  attorney  for 
that  county,  who  advised  defendant  that  there  was  probable 
cause   for   prosecuting   plaintiff,   and   requested    defendant   to 
make  and  file  the  information  on  which  the  warrant  was  issued ; 
that,  acting  in  good  faith,  and  relying  upon  the  advice  of  the 
deputy  district   attorney,  h^'made   the  information;   that   on 
April  25,  1906,  a  legal  preliminary  examination  of  the  charge 
against  plaintiff  was  had  before  the  magistrate,  at  which  evi- 
dence w^s  introduced  and  witnesses  were  sworn  and  examined, 
Wh  on  behalf  of  the  state,  represented  by  the  deputy  district 
attorney,  and  on  behalf  of  defendant  in  said  cause,  who  appeared 
in  person  and  by  his  attorney,  and,  after  a  full  and  fair  hear- 
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ing  of  the  cause,  plaintiff  herein  was  held  by  the  magistrate 
to  await  the  action  of  the  grand  jury  at  the  next  term  of  circuit 
court,  and  was  admitted  to  bail  in  the  sum  of  $250,  and,  being 
unable  to  give  the  same,  he  was  committed  to  the  custody  of 
the  sheriff  of  the  county;  that  these  acts  of  the  defendant  are 
the  same  acts  stated  in  the  complaint;  and  that  the  charges  pre- 
ferred were  true.  By  the  reply  there  was  a  general  denial  of 
the  new  matter  of  the  answer.  The  cause  was  tried  before  a 
jury,  and  at  the  close  of  plaintiff's  case  defendant  moved  for  a 
nonsuit,  which  was  overruled  by  the  court.  He  also  requested 
of  the  court  an  instruction  for  a  verdict  in  his  behalf,  based 
upon  a  claim  that  he  had  established  by  uncontro verted  and 
competent  evidence  the  defense  that  the  prosecution  was  upon 
the  advice  and  direction  of  the  prosecuting  attorney,  which 
requested  instruction  was  denied.  The  verdict  was  for  plaintiff 
in  the  simi  of  $120,  on  which  judgment  was  accordingly  entered, 
and  from  which  defendant  appeals.  Error  is  assigned  upon  the 
overruling  of  the  motion  for  nonsuit  and  the  refusal  of  the 
court  to  instruct  the  jury  as  requested  by  the  defendant,  as  well 
as  upon  admission  of  testimony  objected  to  by  defendant. 

Reversed. 
For  appellant  there  was  a  brief  with  an  oral  argument  by 
Mr.  Errett  Hicks. 

For  respondent  there  was  a  brief  over  the  names  of  Victor 
G.  Cozad  and  A,  D,  Leedy,  with  an  oral  argument  by  Mr,  Cozad. 

Opinion  by  Mk.  Commissioner  Slater. 

1.  By  his  motion  for  nonsuit,  defendant  invoked  the  ruling 
of  the  court  on  the  legal  effect  of  the  evidence  ^f  plaintiff  to 
support  his  cause  of  action.  Upon  such  motion  every  intend- 
ment and  every  fair  and  legitimate  inference  which  can  arise 
from  the  evidence  must  be  made  in  favor  of  plaintiff,  and  the 
court  must  assume  those  facts  as  true  which  the  jury  can  prop- 
erly find  under  the  evidence ;  Wallace  v.  Suburban  Railway  Co. 
20  Or.  174  (37  Pac.  477:  25  L.  R.  A.  663).  And  if  the  evi- 
dence tends  to  show  facts  which  will  sustain  the  action,  though 
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r*^niote,  the  motioii  for  nonsuit  sliould  not  be  sustained:  Her- 
beri  w  Dufur.  23  Or.  464  (3S  Pac,  302). 

2.  If  the  testimony  offered  by  plaintiff  tends  to  show  that 
the  defendant  had  good  reason  to  believe  that  the  law  had  been 
violated,  and  he  acted  in  good  faith,  it  is  the  duty  of  the  court 
to  declare  the  legal  effect  of  the  evidence  by  allowing  the 
motion  fgr  nonsuit.  "The  welfare  of  society,"  says  Mr.  Justice 
Beax,  in  Ee^s  w  Oregon  Baking  Co.  31  Or,  503,  513  (49  Pac. 
ftu3),  ''imperatively  demands  that  those  who  violate  the  law 
shall  be  promptly  and  speedily  punished,  and  to  accomplish 
that  purpose  the  rule  has  been  firmly  established  that  any  citizen 
who  ha^  good  reason  to  believe  that  the  law  has  been  violated 
may  cause  the  arrest  of  the  supposed  offender,  and,  if  in  doing 
?a  he  acts  in  good  faith,  the  law  will  protect  him  against  an 
action  for  damages,  although  the  accusation  may  in  fact  be 
unfounded.  This  rule  is  founded  on  grounds  of  public  policy 
[Q  encourage  the  exposure  of  crime,  and  the  punishment  of 
iriniinals,  and  when,  therefore,  the  act  of  a  citizen  in  thus 
rn forcing  the  law  is  challenged,  the  court  must  determine  the 
]uestion,  when  the  facta  are  admitted  or  established,  whether 
lo  had  probable  cause  for  so  doing,  and  not  leave  it  to  the 
jrhitrament  of  a  ]ury." 

3,  At  the  outset  of  his  case,  plaintiff  offered,  and  there  was 
■eccivedj  the  transcript  of  the  proceedings  in  the  justice  court, 
vhich  contains  the  information  sworn  to  by  defendant  before 
he  magistrate  on  March  27,  1906,  and  the  warrant  issued  there- 
in, and  upon  which  plaintiff  was  arrested  on  the  27th  day  of 
ilarch,  1906,  and  on  the  next  day  was  committed  by  the  magia- 
rate  to  the  custody  of  the  sheriff  of  the  county.  But  it  further 
hows  that  on  April  25,  1906,  a  preliminary  hearing  was  had 
>efore  the  magistrate  upon  the  charge,  and  after  an  examination 
I  Illy  held  according  to  law,  at  which  the  state  appeared  by  the 
leputy  prosecuting  attorney  for  that  county,  and  the  plaintiff 
ppeared  in  person  and  by  hk  attorney,  and  after  three  wit- 
ie^f?es  had  been  examined  on  behalf  of  the  state,  and  two  on 
ehalf  of  plaintiff,  including  himself,  he  was  held  to  answer  at 


214  Putnam  v.  Stalker.  [50  Or. 

the  next  temi  of  the  circuit  court  for  that  county,  and  was 
admitted  to  bail  in  the  sum  of  $250.  This  evidence,  instead 
of  showing  the  want  of  probable  cause,  the  burden  of  showing 
which  was  upon  plaintiflF,  makes,  it  would  seem,  a  prima  fa<:ie 
case  of  probable  cause.  "It  is  quite  generally  held,"  says  Mr. 
Justice  WoLVERTON,  in  Stamper  v.  Raymond,  38  Or.  10  (62 
Pac.  20),  "that,  where  proof  was  offered  upon  the  iexamination 
which  is  deemed  suflScient  by  the  committing  magistrate  upon 
which  to  commit,  his  commitment  accordingly  will  afford  prima 
facie  evidence  of  probable  cause."  The  effect  of  the  commit- 
ment as  evidence  of  probable  cause,  however,  may  be  overthrown 
by  other  evidence  showing  that  it  was  obtained  by  false  pre- 
tenses or  other  improper  means:  Sharpe  v.  Johnston,  76  Mo. 
660;  Giitsti  v.  Del  Papa,  19  R.  L.  338  (33  Atl.  525) ;  Womack 
v.  Circle,  29  Grat.  192.  But,  unless  it  is  overthrown  by  testi- 
mony of  that  character,  it  becomes  conclusive,  and  must  prevent 
the  plaintiff  from  prevailing. 

4.  We  are  unable,  however,  to  discover  in  the  record  any  evi- 
dence on  the  part  of  plaintiff  tending  to  show,  and  in  fact  it 
does  not  seem  to  have  been  claimed  by  him,  that  there  was  any 
fraud  or  other  improper  conduct  on  the  part  of  this  defendant  at 
the  preliminary  examination  which  prevented  the  plaintiff  from 
obtaining  a  full  and  fair  hearing,  or  that  the  conclusion  an- 
nounced by  the  magistrate  was  the  result  of  any  improper  con- 
duct of  defendant;  nor  are  we  able  to  find  any  evidence  on  part 
of  defendant  in  this  case,  after  his  motion  for  nonsuit  was 
overruled,  by  which  the  prima  fade  case  of  a  probable  cause, 
made  out  by  the  commitment,  was  overthrown.  The  court, 
therefore  erred  in  denying  the  motion. 

At  the  close  of  the  testimony,  defendant  by  his  counsel 
requested  the  court  to  instruct  the  jury  as  follows: 

"The  court  instructs  the  jury  that  the  fact  is  before  you  and 
is  not  disputed  that,  before  the  defendant  began  the  criminal 
action  described  in  the  complaint  in  this  case,  he  was  advised 
by  J.  E.  Marks,  Deputy  District  Attorney  for  the  Ninth  Judi- 
cial District  of  Oregon  for  Grant  County,  to  institute  the  said 
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J^^'^itiiinal  action,   and   that  before  receiving  such  advice   there 

1^^     been  laid  before  the  said  deputy  district  attorney  all  the 

.^^ts  and  circumstances  in  the  knowledge  of  the  defendant  relat- 

1?^   to  the  charge  against  the  plaintiff,  and  that  the  said  deputy 

i^^i'ict  attorney  also  made  an  investigation  of  his  own  motion 

in    ^^^  charge  against  the  plaintiff,  and  that  after  making  such 

g.  ^"^stigation,  and  after  receiving  all  such  facts  and  circum- 

g^^oes,  advised  the  defendant  to  institute  said  criminal  action, 

jj^  ^    that  defendant  acted  on  such  advice  in  good  faith;  and  I 

gj^l^i'iict  you  as  a  matter  of  law  that  such  fact  constitutes  prob- 

a    ^   cause  for  said  criminal  action,  and  I  instruct  you  to  return 

"^^rdict  for  defendant." 

*-\i8  requested  instruction  was  denied  by  the  court,  and,  an 
^\Cieption  to  the  ruling  having  been  taken  by  the  defendant, 
error  is  assigned  thereon.     It  appears  from  the  testimony  that 
defendant,  soon  after  having  given  plaintiff  the  order  for  the 
books,  and  after  having  paid  plaintiff  the  sum  of  money  charged 
to  have  been  obtained  under  false  pretenses,  became  suspicious 
of  plaintiff's  good  faith  and  his  right  to  receive  the  money  as 
en  agent  for  the  proprietors  of  the  work,  and  on  that  account 
defendant  consulted  with  his  attorney,  A.  M.  F.  Kircheiner,  in 
regard  to  the  matter,  giving  him  a  full,  fair  and  correct  state- 
ment of  all  that  had  transpired  between  the  parties.    It  trans- 
pired that  this  attorney  and  R.  R.  McHaley,  residents  of  that 
neighborhood,  also  had  recently  had  transactions  with  plaintiff 
similar  to  those  which  had  taken  place  'between  him  and  de- 
fendant, and  on  which  the  criminal  information  was  based,  and 
under  the   same   circumstances.     These   three   persons,    after 
talking  the  whole  matter  over  among  themselves,  becoming  con- 
^ced  that  they  had  been  swindled,  and  that  they  would  never 
be  supplied  with  the  books,  made  an  investigation  to  ascertain 
the  correctness  of  the  statements  and  representations  made  to 
^flch  of  them  by  plaintiff  when  taking  their  orders  and  receiving 
their  money. 

To  that  end  communications  were  addressed  to  the  Bureau 
^^  National  Literature^  and  Art  in  Washington,  D.  C,  plaintiff's 
^puted  principal,  and  to  Mr.  C.  T.  Brown,  general  manager 
of  the  Washington  Post  at  Kansas  City,  Mo.,  which  was,  since 
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June,  1905,  the  successor  in  interest  to  all  of  the  proprietary 
rights  in  the  sale  and  distribution  of  the  books  in  question, 
formerly  possessed  by  said  bureau.  On  March  19,  1906,  the 
Bureau  of  National  Literature  and  Art,  through  E.  M.  Hunt, 
its  assistant  treasurer,  replied  that  Putnam  had  not  been  in 
its  employ  for  a  long  time,  and  saying: 

"We  have  been  endeavoring  to  ascertain  his  whereabouts.  *  * 
If  Mr.  Putnam  is  still  in  your  locality  we  would  thank  you  to 
advise  our  Mr.  C.  T.  Brown,  601  Century  Building,  Kansas 
City,  Mo.,  at  his  expense  by  wire.  Mr.  Putnam's  work  has  been 
very  irregular,  and  we  intend  to  put  a  stop  to  it.  We  should 
be  pleased  to  receive  this  information  if  possible.'^ 

On  March  21,  1906,  Kircheiner  received  a  telegraphic  mes- 
sage from  Brown  to  have  Putnam  arrested ;  but,  fearing  to  act 
on  such  request  without  further  information,  Brown  was  advised 
by  Kircheiner  to  forward  a  warrant.  On  March  25th  following, 
the  sheriff  of  the  county  received  from  Brown  this  telegram : 

*'Arrest  H.  X.  Putnam  claiming  to  be  representative  of  Bu- 
reau of  Xational  literature  and  Art.  Charge,  collecting  and 
retaining  trust  fund.'* 

Plaintiff  was  arrested  and  taken  into  custody  by  the  sheriff, 
acting  upon  this  order,  but  without  warrant;  but  he  immedi- 
ately advised  Brown  that  he  would  not  hold  plaintiff  unless  a 
proper  warrant  was  forthwith  furnished,  and  on  March  27th  he 
received  from  Brown  this  message: 

*\\.  M.  Kircheiner  of  Prairie  City,  Or.,  will  make  charge 
HLminst  Putnam.  If  not,  collect  all  supplies  belonging  to  Bu- 
reau of  National  Literature  and  Art  and  let  go." 

All  these  matters  were  fully  disclosed  to  the  deputy  district 
attorney  by  Kircheiner  acting  for  himself  and  for  the  defendant, 
and  by  R.  R.  McHaley.  The  deputy  district  attorney  had  talked 
with  both  of  these  persons,  and  they  testified  that  they  had  fuUy 
and  fairly  disclosed  to  him  all  the  facts  within  their  knowledge 
regarding  not  only  plaintiflE^s  transactions  with  defendant,  but 
also  plaintiff^s  dealings  with  them  concerning  the  sale  of  books, 
and  the  evidence  shows  that  the  defendant  had  previously  dis- 
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closed  to  Kircheiner  and  McHaley  all  the  material  facts  within 
,  Ij^s  knowledge  upon  which  the  criminal  charge  was  afterwards 

oased,  and  that  Kircheiner  was  acting  as  defendant's  attorney 
*Qd   vras  advising  him  as  to  what  he  should  do  in  the  matter. 
;  J  He  deputy  district  attorney  also  swears  that  he  was  made  fully 

^l^quainted  with  all  the  facts  of  the  case  by  McHaley  and  Kirch- 
f  ^^^ei",  and  that  he  had  in  fact  been  investigating  appellant's 

c^ndvict  for  a  month  or  six  weeks  previously,  and  was  well 
I  ^^'ised  concerning  his  transactions,  and  based  on  such  knowl- 

^^    and  information  he  advised  Kircheiner  to  have  his  client, 
,*^  liver,  the  defendant,  swear  to  the  information,  because  he 
i  Di^^*^    believed  there  was  suiBcient  evidence  to  hold  plaintiflE.    He 

^l^^^rred  that  Stalker  should  make  the  information,  instead  of 
I  (Q\    ^^^  Kircheiner  or  McHaley,  because  Putnam  had  admitted 

^    ^^cHaley  that  he  had  not  forwarded  Stalker's  order,  which 
\^^\  made  a  stronger  case  against  plaintiff,  while  they  had  no 
^  evidence  as  to  whether  plaintiff  had  forwarded  McHale/s  or 

Kircheiner's  orders  and  money.    This  testimony  is  corroborated 
by  both  Kircheiner  and  McHaley.    The  latter  testifies  that  he 
1  expressed  his  willingness  to  make  the  information  himself;  but, 

the  deputy  district  attorney  advising  that  Stalker  had  the 
stronger  case,  the  latter  was  the  proper  person  to  make  the 
charge,  and  he  was  requested  to  swear  to  the  information.  De- 
fendant swears  that  he  was  so  advised  and  requested  by  his 
attorney,  and  that,  relying  upon  the  advice  of  the  deputy  dis- 
trict attorney,  conveyed  to  him  through  his  attorney,  and  acting 
in  good  faith,  he  appeared  before  the  magistrate  and  swore  to 
the  information. 

5.  There  is  nothing  in  the  record  that  in  any  way  controverts 
any  of  these  sworn  statements,  and  it  must  result  that  it  is 
established  that  defendant  in  making  the  charge  complained  of 
acted  in  good  faith,  relying  upon  the  advice  of  the  deputy  dis- 
trict attorney,  who  had  previously  been  fully  and  fairly  advised 
of  all  the  facts  within  the  knowledge  of  the  defendant.  'The 
rule  seems  to  be  that  where  one  seeking  in  good  faith  the  advice 
<>f  a  public  prosecuting  oflScer  about  the  commencement  of  a 
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criminal  prosecution  discloses  tx)  such  officer  all  the  facts  and 
circumstances  within  his  knowledge,  or  which  he  has  reasonable 
ground  to  believe,  relating  to  the  oflEense,  and  is  advised  by  that 
officer  to  institute  the  prosecution,  his  defense  of  probable  cause 
will  be  estasblished  if  he  acted  in  good  faith  upon  such  advice, 
even  though  there  were  other  exculpatory  facts  which  he  might 
have  ascertained  by  diligent  inquiry'^:  Hess  v.  Oregon  Baking 
Co.  31  Or.  503,  513  (49  Pac.  803).  An  effort  was  made  by 
plaintiff  to  challenge  defendant's  good  faith  in  prosecuting  tiie 
plaintiff  by  attempting  to  show  that  the  prosecution  was  insti- 
tuted by  him,  aided  by  Kircheiner  and  McHaley,  with  the  object 
in  view  to  force  plaintiff  to  return  to  them  the  several  amounts 
of  money  he  had  obtained  from  them.  But  it  is  sufficient  to 
say,  without  reviewing  the  testimony  in  detail,  that  the  attempt 
wholly  failed.  There  was  no  testimony  offered  by  plaintiff  from 
which  a  jury  could  have  drawn  an  infierence  of  bad  faith  on 
the  part  of  defendant  in  that  connection.  Each  of  his  witnesses, 
offered  for  that  purpose,  testified  that  the  defendant  stated  that, 
while  he  would  like  to  have  his  money  back,  he  was  willing  to 
forego  that  and  to  prosecute  the  plaintiff,  because  he  believed 
him  guilty.  The  court  was  in  error  when  it  refused  the  re- 
quested instruction. 

It  follows,  therefore,  that  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  such  further  proceedings  as  may 
be  proper,  not  inconsistent  with  this  opinion.  Reversed. 
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WOLFER   V.  HURST. 

91  Pai".  im. 

Appeal— Rkvikw  of  Intbrmrdiate  Ordrh— Habmlkhs  Erkoh. 

1.  On  appeal  complaint  cannot  he  made  of  an  order  modifying  a  temporary 
injunction  without  the  notice  expressly  required  by  Ktatute,  unless  It  shall 
appear  that  the  Injunction  should  have  lieen  permanently  ordered. 

Enjoining  Trespass— Irrkparablk  iNjrRi. 

2.  To  Justify  a  court  of  equity  in  enjoining  a  trespass  It  must  appear  that 
an  Irreparable  injury  will  be  inflicted  unless  the  writ  Is  Issued. 
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Injunction— lNsoi.vKNOY—BoNi>  on  Appkal.. 

8.  The  Insolvency  of  a  defendant  in  a  forcible  entry  and  detainer  action  Is 
Immaterial  In  a  suit  to  enjoin  him  from  removing  chattels  from  the  premises 
111  question  pendincr  the  determination  of  such  action,  where  the  defendant 
appealed  from  the  Judgment  and  gave  a  bond  for  double  the  rental  value  and 
for  restitution. 

FosoiBUE  Entby  and  Dktainkh— Appeal  — SuKFicraNCY  of  Undeb- 

TA  K INO— PRESUM  PTION . 

4.  Where  on  Judgment  for  plalutlfT  in  a  forcible  entry  and  detainer  action 
<lefendant8  gave  a  bond  under  the  express  terms  of  Section  6764,  B.  A  O.  Oomp., 
Kuaranteeing  payment  of  twice  the  rental  value  of  the  land  should  Judgment 
^  affirmed,  the  undertaking  must  be  presumed  sufficient  for  the  objects  given, 
^Qd  U  effectual  for  all  purposes  until  the  final  determination  of  the  cause,  in 
the  absence  of  objections  or  exceptions  thereto. 

Injunction- Remedy  at  Law. 

5.  Where  a  defendant  in  forcible  detainer  has  given  the  statutory  bond  for 
double  rent,  such  bond  affords  an  adequate  reme<ly  at  law  for  the  damage 
'^Used  by  seizing  the  crop  pending  the  appeal,  and  bars  an  injunction  to  pre- 
^'^'*t  removing  such  crop  before  the  final  determination  of  the  law  action. 

^rom  Marion:  William  Galloway,  Judge. 
^   ^viit  by  George  J.  Wolfer  against  W.  H.  Hurst  and  another. 
^^  a  decree  dismissing  the  complaint,  plaintiff  appeals. 

Affirmed. 
For  appellant  there  was  a  brief  over  the  name  of  Bonham  & 
Martin,  with  an  oral  argument  by  Mr.  Carey  Fuller  Martin, 

For  respondents  there  was  a  brief  over  the  name  of  Carson  & 
Cannon,  with  an  oral  argument  by  Mr.  Anderson  M.  Cannon. 

Opinion  by  Mr.  Commissioner  King. 

This  is  a  suit  to  enjoin  defendants  from  removing  or  in  any 
manner  disposing  of  a  crop  of  hops  from  plaintiff^s  farm  until 
the  final  determination  of  a  forcible  entry  and  detainer  action 
between  the  parties  herein  pending  in  the  supreme  court  of  this 
State:  47  Or.  146  (80  Pac.  419,  82  P^c.  20).  At  the  time  of 
the  filing  of  the  complaint  a  decision  affirming  the  judgment  of 
the  court  below  in  the  proceeding  referred  to  had  been  filled. 
The  mandate  was  withheld  awaiting  the  consideration  of  a 
petition  for  rehearing.  The  complaint  alleges,  in  effect,  that 
plaintiff  is  the  owner  of  and  entitled  to  the  immediate  posses- 
sion of  the  property  involved  in  the  action  mentioned;  that 
<lefendant8  forcibly  and  wrongfully  took  possession  of  the  prem- 
ises, which  possession  they  wrongfully  and  unlawfully  retain 
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and  hold  by  force,  for  the  purpose  of  securing  and  applying  to 
their  own  use  the  crop  of  1905,  consisting  of  10,000  pounds  of 
hops,  valued  at  $1,500,  with  the  intention  of  selling  and  remov- 
ing the  same  from  the  land  and  beyond  the  jurisdiction  of  this 
court,  before  the  mandate  of  the  supreme  court  can  possibly  be 
procured;  that  defendants  have  been  and  are  cultivating  the 
crops  in  an  improper  manner  and  willfully  and  maliciously 
tearing  up  and  injuring  the  hop  vines,  thereby  and  otherwise 
causing  irreparable  injury  to  the  estate;  that  the  appeal  from 
the  proceedings  in  the  former  case  -was  taken,  and  the  petition 
for  rehearing  filed,  for  the  purpose  of  delay,  in  order  to  defraud 
])laintifl,  as  aforesaid;  that  in  taking  the  appeal  the  undertak- 
ing given  was  only  for  the  sum  of  $250 ;  that  such  sum  is  in- 
suflScient  to  protect  the  plaintiff  in  damages  and  loss  which  will 
result  from  the  acts  complained  of;  that  defendants  are  insolv- 
ent, and  unable  to  respond  in  damages;  and  that  the  rental 
value  of  the  premises  for  the  year  1905  was  albout  $1,500.  On 
the  facts  alleged  a  decree  is  asked  to  the  effect  that  plaintiff 
be  declared  the  owner  of  the  alleged  crop  free  from  any  claims 
or  liens  thereon;  that  defendants  be  enjoined  from  selling  or 
disposing  of  the  erop  grown  on  the  premises  involved  in  the 
former  action,  or  in  any  manner  incumbering  the  same  with  a 
mortgage  or  other  lien,  or  from  removing  any  part  thereof  from 
the  jurisdiction  pf  this  court,  until  the  final  determination  of 
this  suit,  during  which  time  it  was  prayed  that  defendants  and 
their  agents  be  enjoined  from  in  any  manner  molesting  plain- 
tiff's property;  that  pending  the  final  determination  herein  a 
receiver  be  appointed  to  take  possession  of  the  property,  with 
power  to  employ  the  necessary  help  and  to  harvest  and  dispose 
of  the  crops,  as  the  court  might  direct.  Upon  the  filing  of  the 
complaint,  a  temporary  restraining  order  was  issued,  in  accord- 
ance with  the  request,  except  as  to  the  appointment  of  a 
receiver. 

An  answer,  by  way  of  a  plea  in  abatement,  was  filed,  to  which 
a  demurrer  was  sustained  and  the  plea  dismissed.  An  answer 
was  then  filed  to  the  merits,  admitting  the  existence  of  the  for- 
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mer  proceeding  and  that  it  was  in  the  supreme  conrt^  alleged 
the  facts  leading  to  the  institution  of  the  forcible  entry  and 
detainer  action;  that  defendants  had  occupied  the  premises  dur- 
ing the  pendency  of  the  action  throughout  the  different  courts 
in. good  faith;  had  expended  $87&  in  cultivation,  growing  of 
the  crop,  etc.,  thereon;  that  the  hop  crop  had  been  picked  by 
them  at  the  time  of  the  oommencement  of  this  suit,  and  that 
plaintiff  had  no  right  nor  title  thereto.  To  the  affirmative  alle- 
gations of  the  answer  a  demurrer  was  filed  and  sustained,  on 
the  ground  that  they  did  not  state  facts  sufficient  to  constitute 
a  defense. 

On  an  ex  parte  motion  of  the  defendants  the  temporary  re- 
straining order  was  modified,  by  permitting  the  removal  of 
the  hops  fromi  the  hophouse  on  the  premises,  which  were  di- 
rected to  be  stored  in  a  warehouse  of  the  Southern  Pacific 
Railway  Company  at  Hubbard,  Oregon,  a  receipt  taken  there- 
for, and  immediately  deposited  with  the  clerk  of  the  court, 
awaiting  the  final  determination  of  this  suit.  Testimony  was 
taken  before  the  court,  and,  based  upon  findings  therefrom  to 
the  effect  that  defendants  were  not  insolvent,  and  that  plaintiff 
has  a  plain,  speedy  and  adequate  remedy  at  law,  a  decree  was 
entered  dismissing  the  complaint.  At  the  time  the  decree  of 
dismissal  was  entered,  it  appearing  to  the  court,  by  affidavit, 
that  the  defendants  had  loaded  the  disputed  hops,  for  shipment, 
on  cars  of  the  Southern  Pacific  Railway  Company,  an  onlvr 
was  made  by  the  court,  to  the  effect  that  defendants  return  the 
same  to  the  warehouse  of  said  railway  company  at  Hubbard, 
Oregon,  to  be  left  there  until  the  final  determination  of  the 
proceedings  on  appeal.  From  the  decree  dismissing  the  com- 
plaint plaintiff  appeals. 

1.  It  is  maintained  by  the  plaintiff  that  the  court  erred  in 
modifying  the  temporary  restraining  order,  without  notice  hav- 
ing been  given  to  plaintiff  in  accordance  with  B.  &  C.  Comp. 
§422.  The  effect  of  the  action  of  the  court  in  dissolving  or 
modifying  an  order,  under  the  circumstances  named,  can  only 
be  material  when  it  shall  be  found  that  plaintiff  is  entitled  to 
such  relief. 
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2.  The  question^  then,  for  determination  and  the  only  point 
urged,  necessary  to  be  considered  here  under  the  record,  is: 
Had  plaintiff  a  plain,  speedy  and  adequate  remedy  at  law?  If 
answered  in  the  affirmative,  it  disposes  of  the  point  mentioned, 
as  well  as  the  entire  caae;  for,  if  plaintiff  has  such  remedy,  the 
error  suggested,  it  it  can  be  termed  such,  could  not  have  been 
prejudicial  to  plaintiff,  nor  would  the  action  of  the  court  in 
dismissing  the  complaint  be  erroneous.  Whatever  may  be  the 
i-ule  in  other  states,  it  is  settled  here  that,  in  absenoe  of  a  show- 
ing to  the  effect  that  the  acts  complained  of  amount  to  an  irre- 
parable injury  to  the  estate,  a  court  of  equity  will  not  enjoin 
a  trespass  thereon:  Moore  v.  HalKday,  43  Or.  243  (72  Pac.  801: 
99  Am.  St.  Rep.  724) ;  Hume  v.  Burns.  50  Or.  124  (90  Pac. 
1009). 

3.  The  evidence  does  not  disclose  that  any  permanent  injury 
was  either  done  or  threatened  to  the  premises.  The  manner 
of  caring  for  the  hops  and  cultivation  thereof  is  not  shown  to 
be  such  as  would  result  in  permanent  injury  to  the  estate.  The 
testimony  bearing  on  the  subject  indicates  only  a  difference  of 
opinion  as  to  the  proper  manner  in  which  such  hops  should  be 
handled;  and,  whatever  may  have  been  the  proper  method  of 
cultivation  thereof,  no  damage  of  any  serious  consequence  is 
established,  either  actual  or  threatened.  Our  statute  has  this 
})rovi8ion,  when  an  appeal  is  taken  in  a  forcible  entry  and  de- 
tainer action: 

"If  judgment  be  rendered  against  the  defendant  for  the  res- 
titution of  the  real  property  described  in  the  complaint,  or  any 
part  thereof,  no  appeal  shall  be  taken  by  the  defendant  from 
such  judgment  until  he  ?hall,  in  addition  to  the  undertaking 
now  required  by  law  upon  appeal,  give  an  undertaking  to  the 
adverse  party,  with  two  sureties,  who  shall  justify  in  like  man- 
ner as  bail  upon  arrest,  for  the  payment  to  the  plaintiff  of  twice 
the  rental  value  of  the  real  property  of  which  restitution  shall 
!"€  adjudged  from  the  rendition  of  such  judgment  until  final 
judgment  in  said  action,  if  such  judgment  shall  be  affirmed 
upon  appear^ :  B.  &  C.  Comp.  §  5754. 

It  could  make  no  difference,  therefore,  as  to  the  alleged  insolv- 
ency of  the  defendants  in  view  of  the  undertaking  provided  by 
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the  statute^  which  entitled  plaintiff  to  recover  dotuble  the  rental 
^alue  of  the  property  for  the  time  during  which  the  action  was 
pending.     The  undertaking  given  for*  that  purpose  was  exe- 
cuted in  the  forcible  entry  and  detainer  action  by  the  defend- 
ants and  two  sureties^  and  guarantees  payment  of  twice  the 
rental  value  of  the  land,  in  the  event  of  the  court  adjudging 
^^titution  to  plaintiff.     While  the  sureties  only  justify  in  the 
sum  of  $500  each,  no  limitation  is  placed  on  their  liability 
^^«der  the  instrument.    No  objection  appears  to  have  been  made 
/^  the  sufficiency  of  the  undertaking,  nor  is  it  alleged  or  at- 
''^pted  to  be  shown  that  the  sureties  are  insolvent. 
*i-  In  the  absence  of  objections   or  exceptions   thereto,   the 
todertaking  must  be  presumed  sufficient  for  the  objects  given, 
and  is  effectual  for  all  purposes  until  the.  final  determination  of 
the  cause  mentioned:  47  Or.  156  (80  Pac.  419,  82  Pac.  20). 

5.  It  is  evident  that  the  object  of  this  statute  was  to  protect 
the  owner  against  loss  in  a  case  of  this  kind,  while  the  pro- 
ceedings are  pending  on  appeal  and  until  the  final  determina- 
tion of  the  rights  of  the  parties  involved,  thereby  making  an 
injunction  unnecessary  to  secure  him  against  any  loss  occa- 
sioned during  the  interim,  except  where  irreparable  injury  to 
the  estate  is  shown. 

The  question  as  to  whether  plaintiff  is  entitled  to  recover  the 
value  of  the  crop  or  be  left  solely  to  his  remedy  on  the  under- 
taking, or  as  to  whether  it  is  in  his  discretion  to  rely  upon  either, 
IS  not  necessary  to  a  decision  herein.    But  should  it  be  assumed 
that  plaintiff,  after  obtaining  judgment  ousting  defendants  from 
the  land,  upon  which  the  crop  was  raised,  was  entitled  to  the 
posBession  of  the  produce  grown  thereon  during  the  pendency 
of  the  proceedings,  he  would  still  have  an  efiScient  remedy  at 
law:  Parsons  v.  Hariman,  25  Or.  547  (37  Pac.  61:  30  L.  R.  A. 
98:  42  Am.  St.  Eep.  803) ;  Moore  y.  Halliday,  43  Or.  243  (99 
Am.  St.  Sep.  724:  72  Pac.  801);  Myer  v.  Roberts,  hO  Or.  81 
(12  L.  B.  A.,  N.  S.,  194:  89  Pac.  1051) ;  Jones  v.  McKenzie, 
122  Fed.  390  (58  C.  C.  A.  96). 
It  follows  from  any  view  that  might  be  taken,  under  the  evi- 
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dence,  that  plaintiff  has  an  ample  remedy  at  law,  for  which  rea- 
son the  decree  of  the  court  below  should  be  affirmed. 

Affibmed. 


Decided  80  July.  1907. 
STATE  V.  REYNER. 

01  Pac.  901. 

In DiOTMKNT— Objection  at  Tbtai*  for  Insuffiofency. 

1.  Under  Section  1305,  B.  A  O.  Oomp..  an  objection  to  an  Indictment  because 
the  facts  therein  stated  do  not  constitute  a  crime  may  be  made  at  the  trial 
under  a  plea  of  not  ffuilty. 

Facts  Oonstitutino  Labckny  Fbom  thk  Pbbson. 

2.  Where  the  defendant  and  the  prosecuting  witness  agreed  to  exoliaufire 
vests  and  the  defendant  received  the  garment  from  the  witness,  whereupon 
he  suddenly  and  without  the  consent  of  the  witness  took  therefrom  articles 
of  value,  he  is  guilty  of  larceny  from  the  person,  prohibited  by  Section  1800, 
B.  A  C.  Oomp. 

Labckny  Fbom  a  Stobb  and  Fbom  thb  Pkbbon— Natctbb  of  Offense 
—Element  of  Value  of  Pbopebty. 

3.  The  crimes  of  larceny  from  a  store  (Section  1799,  B.  A  O.  Oomp.)  and  lar- 
ceny from  the  person  (section  1800)  are  compound  larcenies,  consisting  of  sim- 
ple larceny  (section  1798),  aggravated  by  the  circumstance  of  taking  the  prop- 
erty from  a  store  or  the  person  of  another.  In  which  the  value  of  the  property 
is  not  an  ingredient  of  the  offense,  as  in  the  case  of  simple  larceny. 

Ijabceny— Gbbateb  and  Less  Dbobbes. 

4.  A  charge  of  larceny  from  a  store  or  from  the  person  includes  a  charge  of 
simple  larceny,  and  under  either  of  the  former  charges  the  defendant  may  be 
convicted  of  the  last. 

Indictment— Waivbb  of  Objection  of  Duplicity. 

5.  Though  an  Indictment  Is  open  to  demurrer  if  the  facts  stated  constitute 
more  than  one  crime,  or  one  crime  in  several  forms,  an  objection  on  that 
ground  must  be  taken  by  demurrer  or  it  Is  waived. 

Sufficiency  of  Duplicitous  Indictment  to  Suppomt  Oonviotion. 

0.  No  demurrer  having  been  filed  to  an  Information  charging  more  than 
one  offense,  they  not  being  inconsistent,  a  conviction  of  the  lesser  of  the  two 
will  iK^  sustained. 

An  Information  charging  larceny  from  a  store,  a  compound  larceny,  and 
also  alleging  the  value  of  the  property,  not  being  demurred  to  as  charging  two 
offenses,  will  sustain  a  verdict  and  judgment  based  on  a  simple  larceny:  the 
verdict  determining  the  value  of  the  property  taken. 

Obiminal  Law— Waiveb  of  Objection  of  Insufficiency  of  Evidence 

—Motion  to  Acquit. 
7.  An  objection  because  of  the  insuffleiency  of  evidence  on  a  material 
point  must  specifically  point  out  the  defect  or  it  ^'111  be  considered  waived. 

Trial— DtscBETioN  as  to  Questions  Not  Showing  Bias.^ 
H.  Objections  to  questions  tending  to  humiliate  a  w^ltness,  but  not  to  show 
bias  or  prejudice,  are  wisely  sustained  in  the  discretion  of  the  trial  court. 


•Note.— On  thl.s  subject  see  State  v.  White,  48  Or.  116,  headnote  5. 

Hepobteb. 
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TBIAI/— IN9TBUCJTION  AS  TO  DBGBBKH— NKBD  OF  REQUEST. 

9.  Where  a  charge  necessarily  Includes  several  degrees  of  crime,  an  In- 
struction that  the  Jury  may  find  the  defendant  guilty  of  the  lesser  degree  if 
they  have  a  reasonable  doubt  of  his  guilt  of  the  higher  degree  must  l>e  spec- 
ially requested  or  It  need  not  be  given:  State  v  Cody,  18  Or.  ft06,  overruled. 

OBinrNAL  Law  — Evidence  of  Pbeviouh  Oonviction  as  Afkecttno 

OBBDIBIIilTY. 

10.  Under  Section  862.  B.  A  O.  Oomp..  providing  that  a  witness  may  »h»  im- 
peached by  the  record  of  his  previous  conviction  of  a  crime,  a  court  may 
properly  Instruct  the  Jury  that  the  record  of  a  previous  Judgment  of  guilty 
of  a  crime  may  be  considered  In  determining  the  weight  to  be'  given  to  the 
testimony  of  a  defendant. 

From  Union:  Thomas  A.  Crawford,  Judge. 

F.  K.  Reyner  appeals  from  a  conviction  of  a  crime. 

Apfirmed. 

For  appellant  there  was  a  brief  and  an  oral  argumwit  by  Mr. 
Charles  H  Finn. 

For  the  State  there  was  a  brief  over  the  names  of  A,  M.  Craw- 
ford, Attorney  General,  and  /.  H,  Van  Winkle,  with  an  oral  argu- 
ment by  Mr,  Crawford, 

Opinion  by  Mr.  Justioe  Moore. 

The  defendant,  P.  K.  Reyner,  was  convicted  of  the  crime  of 
larceny  and  sentenced  to  imprisonment  in  the  penitentiary  for 
the  term  of  three  years,  from  which  judgment  he  appeals. 

His  counsel  contend  that  the  information  does  not  state  facts 
Bufficient  to  constitute  a  crime,  and  that  the  evidence  produced 
at  the  trial  was  insufficient  to  warrant  a  conviction,  and  hence 
the  court  erred  in  denying  their  request  to  instruct  the  jury, 
as  follows:  "I  charge  you  that,  xmder  the  testimony,  you  must 
find  the  defendant  not  guilty.''  The  information,  omitting  the 
title,  the  contra  formam  statuti  clause,  the  signature  of  the 
prosecuting  officer,  the  names  of  the  witnesses  and  other  indorse- 
ments, is  as  follows: 

"F.  K.  Reyner,  the  above-named  defendant,  is  accused  by 
the  District  Attorney  for  the  Tenth  Judicial  District  of  the 
State  of  Oregon,  in  this  information,  of  the  crime  of  larceny 
ill  a  building,  committed  as  follows:  The  said  F.  K.  Reyner 
(iid,  in  the  County  of  Union,  and  State  of  Oregon,  on  the  15th 
day  of  November,  1906,  wrongfully,  unlawfully  and  feloniously 
take,  steal  and  carry  away  in  a  certain  store  building,  to  wit, 
50  Or. 15 
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tlie  Owl  Saloon,  a  certain  sum  of  money,  to  wit,  the  sum  of  $8l), 
lawful  money  and  currency  of  the  United  States,  the  denom- 
inations thereof  to  the  district  attorney  unknown,  said  money 
])em^  then  and  there  the  personal  property  of  one  Louie  Fagin. 
and  of  the  value  of  $80." 

Xo  demurrer  to  the  formal  accusation  was  interposed;  but,  a 
plea  of  not  guilty  having  been  entered,  the  defendant's  counsel 
objected  aiid  excepted  to  the  introduction  of  any  incriminating 
testimony  against  their  client.  Such  evidence,  though  contro- 
verted, tended  to  show  that,  at  the  time  stated  in  the  informa- 
tion, the  defendant  was  temporarily  employed  as  a  bartender 
in  a  saloon  at  La  Grande;  that  the  prosecuting  witness,  Louie 
Fagin,  visited  such  resort,  having  in  his  vest  pocket  a  roll  of 
bills,  whereupon  the  defendant  proposed  an  exchange  of  vests 
with  him;  that  Fagin  removed  his  vest  and  handed  it  to  the 
defendant,  who,  turning  his  back  to  such  witness,  took  from 
the  garment  and  retained  the  roll  of  bills,  and  thereupon  handed 
the  vest  back  to  the  owner.  Fagin,  as  a  witness  for  the  State, 
in  describing  the  money  alleged  to  have  been  taken  from  him. 
testified  that  the  night  preceding  his  loss  he  left  with  one  W.  C. 
Hesse,  at  La  Grande,  for  safe-keeping,  "two  $20  pieces  in  paper, 
four  $10  bills,  and  one  $10  in  gold/'  and  the  next  morning 
received  the  same,  placing  the  paper  money  in  his  vest  pocket 
and  the  gold  in  a  purse,  which  he  carried  in  his  trousers  pocket 
The  testimony  of  this  witness  is  corroborated  by  that  of  Hesse 
as  to  the  denomination  and  kind  of  money  left  with  and  given 
back  by  him.  H.  C.  Cotner,  the  proprietor  of  the  saloon  where 
the  defendant  was  employed,  testified  that,  upon  returning  to 
his  place  of  business,  after  a  short  absence,  he  found  Fagin 
censuring  the  defendant  for  taking  from  him  a  package  of 
paper  money,  saying: 

**This  foreigner  was  accusing  this  man  Reyner,  over  there, 
that  he  had  taken  a  roll  of  greenbacks  from  him,  his  money, 
find  he  pulled  open  his  coat  that  way,  and  said:  *He  took  it 
out  of  there.'  *  *  Of  course,  he  talked  broken,  but  he  made 
me  understand  there  were  $8o  in  it  in  greenbacks,  paper  money, 
and  he  says,  *There  is  two  $20  greenbacks,  bills,'  and  he  made 
me  understand  the  balance  of  it  was  $5  and  $10  bills." 
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W.  W.  Crawford  testified  that  he  waa  in  Cotner's  saloon, 
Xovember  15,  1906,  and  saw  Fagin  take  "from  his  pocket  what 
looked  like  greenback  bills,  and  put  them  back  in  his  coat 
pocket/'  The  foregoing  is  the  only  testimony  tending  in  any 
manner  to  identify  the  kind  of  money  alleged  to  have  been 
taken,  or  to  establish  its  value,  and,  'based  on  such  evidence, 
the  court  said  to  the  jury : 

**When  you  retire,  gentlemen,  you  will  select  one  of,  your 
number  as  foreman,  who  will  sign  whatever  verdict  you  agree 
upon.  If  you  are  satisfied  from  the  evidence  in  this  case  beyond 
a  reasonable  doubt  of  the  guilt  of  the  defendant,  as  I  have  indi- 
cated to  you,  you  will  sign  and  return  this  verdict: 

*We,  the  jury  in  the  above-entitled  criminal  action,  find  the 
•lefendant,  F.  K.  Beyner,  guilty  of  larceny,  and  the  value  of 

the  property  stolen  $ ,'  filling  in  the  number  of  dollars,  the 

value  of  the  property  stolen,  and  sign  it  above  the  word  Tore- 
man.'  '' 

An  exception  to  this  part  of  the  charge  was  reserved  by  the 
defendant's  counsel.  Pursuant  to  the  direction,  however,  the 
juT)'  inserted  in  the  verdict  the  following:  "$80.00.'' 

The  information  hereinbefore  set  out  is  evidently  based  on 
an  alleged  violation  of  Section  1799,  B.  &  C.  Comp.,  which,  so 
far  as  involved  herein,  is  as  follows : 

"If  any  person  shall  commit  the  crime  of  larceny  in  any 
<lwelling  house,  banking  house,  office,  store,  shop  or  warehouse 
*  •  and  commit  the  crime  of  larceny  therein,  such  person,  upon 
conviction  thereof,  shall  be  punished,"  etc. 

As  this  section  is  entitled  "Larceny  in  House,  Boat,  or  Public 
Building,"  it  is  argued  that  the  crime  of  larceny  in  a  building 
is  not  classified  as  a  special  offense  under  our  statute,  unless 
such  structure  is  used  by  the  public,  and  the  defect  in  the  infor- 
mation was  not  remedied  'by  the  averment  "in  a  certain  store 
building,"  for  the  idea  intended  to  be  expressed  by  the  use  of 
that  phrase  is  to  charge  the  commission  of  an  offense  in  a  build- 
ing, rather  than  in  a  store. 

1.  The  failure  of  an  information  to  state  facts  sufficient  to 
constitute  a  crime  may  be  taken  advantage  of  at  the  trial,  as 
was  done  in  the  case  at  bar,  under  plea  of  not  guilty  (B.  &  C 
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Comp.  §  1365)^  thereby  making  an  examination  of  the  charging 
part  of  the  formal  accusation  necessary. 

2.  Before  considering  such  question,  however,  attention  is 
called  to  the  testimony,  which,  it  will  be  remembered,  tended 
to  show  that  the  money  alleged  to  have  been  stolen  was  taken 
by  the  defendant  from  a  vest  which  was  delivered  ^x>  him  by 
Fagin,  the  owner  of  the  property.  If  it  be  assumed  that  the 
money  was  abstracted  from  the  garment  under  the  circum- 
stances adverted  to,  the  stealing  was  larceny  from  the  person, 
provided  the  taking  was  without  Fagin^s  knowledge  or  consent, 
or  so  suddenly  as  to  preclude  resistance  before  asportation: 
Bapalje,  Larceny,  §16;  McClain,  Crim.  Law,  §575;  Common- 
wealth  V.  Lester,  129  Mass.  101. 

3.  Our  statute,  prohibiting  such  thefts  and  prescribing  the 
measure  of  punishment* therefor,  is  as  follows: 

"If  any  person  shall  commit  the  crime  of  larceny  by  stealing 
from  the  person  of  another,  such  person  shall,  upon  conviction 
thereof,  be  punished/'  etc. :  B.  &  C.  Comp,  §  1800. 

The  conviction  herein  was  undoubtedly  'based  on  a  violation 
of  Section  1798,  as  amended  by  Laws  1905,  p.  83,  which,  so  far 
as  considered  material  in  the  case  at  bar,  is  as  follows: 

"If  any  person  shall  steal  any  goods  or  chattels,  or  any  gov- 
ernment note,  bank  note,  *  *  which  is  the  property  of  another, 
such  person  shall  be  deemed  guilty  of  larceny,  and  upon  con- 
viction thereof,  if  the  property  stolen  shall  exceed  in  value  $35, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  one  nor  more  than  ten  years;  but  if  the  property  stolen 
shall  not  exceed  the  value  of  $35,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  one  month  nor  more  than  one  year,  or  by  fine  not 
less  than  twenty-five  nor  more  than  one  hundred  dollars.'* 

An  examination  of  the  provisions  of  the  statute  relating  to 
stealing  from  any  dwelling  house,  etc.,  or  from  the  person  of 
another,  will  show  that  the  commission  of  such  crimes  is  a 
compound  larceny,  consisting  of  simple  larceny,  aggravated  by 
the  circumstance  of  taking  personal  property  of  the  class  desig- 
nated from  a  building  in  which  it  has  been  placed  for  safety, 
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or  from  the  person  of  another,  who  is  awake  and  has  the  goods, 
chattels,  or  choses  in  action  under  his  immediate  observation 
and  protection  {State  v.  Patterson,  98  Mo.  283:  11  S.  W.  728), 
in  w^hich  cases  the  value  of  the  property  taken  is  not  an  ingre- 
dient of  the  offense. 

4.  Larceny  in  a  dwelling  house  or  from  the  person  of  another 
is  therefore  a  crime  of  greater  magnitude  than  simple  larceny, 
and,  either  of  the  former  being  a  crime  consisting  of  degrees, 
the  larger  offense  necessarily  includes  the  smaller. 

5.  The  information  stated  the  value  of  the  property  taken, 
Imt  sach  averment  was  unnecessary,  and,  if  it  be  assumed  that 
the  designation  of  "a  certain  store  building^'  was  a  suflScient 
compliance  with  the  requirement  of  the  statute  to  make  the 
offense  larceny  in  a  house  of  the  specified  class,  the  accusation 
might  have  been  construed  as  stating  facts  constituting  the  com- 
mission of  two  crimes.  Notwithstanding  it  is  enacted  that  a 
written  accusation  must  charge  but  one  crime,  and  in  one  form 
only  (B.  &  C.  Comp.  §  1308),  and  a  failure  to  comply  therewith 
renders  the  pleading  demurrable  (B.  &  C.  Comp.  §  1357,  subd. 
3),  if  the  information  is  not  thus  challenged  on  account  of  its 
double  aspect,  the  defect  is  waived :  B.  &  C.  Comp.  §  1305 ; 
State  V.  Lee,  33  Or.  506  (56  Pac.  415)  ;  State  v.  Carlson,  39  Or. 
19  (62  Pac.  1016,  1119). 

6.  Xo  demurrer  to  the  pleading  was  interposed  in  the  case  at 
bar,  and  as  the  offense  charged  was  a  compound  larceny,  the 
information  is  sufficient  to  uphold  the  verdict  and  judgment, 
which  are  based  on  simple  larceny,  where  the  worth  of  the 
property  taken  is  alleged  and  determined  by  the  verdict,  thereby 
removing  any  doubt  on  that  subject  (State  v.  H anion,  32  Or. 
95:  48  Pac.  353;  State  v.  Savage,  36  Or.  191:  60  Pac.  610) ; 
and  no  error  was  committed  in  directing  a  finding  as  to  such 
value. 

T.  It  is  maintained  by  defendant's  eounsel  that  no  direct  proof 
was  offered  tending  to  show  that  the  property  claimed  to  have 
t»een  stolen  was  "lawful  money  and  currency  of  the  United 
States,*'  as  alleged  in  the  information,  and  that  there  was  an 
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entire  failure  to  establish  the  value  of  the  bills  asserted  to  have 
been  taken,  and  for  these  reasons  the  testimony  was  insufficient 
to  authorize  a  finding  as  to  such  value ;  and  hence  the  court  was 
fit  fault  in  denying  the  request  to  give  the  instruction  herein- 
before set  out,  and  also  erred  in  charging  the  jury  as  follows : 

"I  instruct  you  that  government  notes  in  the  form  of  green- 
backs, silver  certificates,  or  gold  notes,  and  national  bank  notes, 
are  current  moneys  of  the  United  States,  and  are  subject  of 
larceny  under  our  statutes." 

To  th§  giving  of  this  an  exception   was  saved,     ft   will  be 
recalled  that  the  testimony  tended  to  show  that  the  jiroperty 
alleged  to  have  been  unlawfully  taken  consisted  of  two  $20  and 
four  $10  bills  in  greenbacks.     These  bills  were  not  specifically 
identified,  nor  was  any  person  called  as  a  witness  to  prove  the 
value  thereof.     If  the  court's  attention  had  been  particularly 
attracted  to  the  failure  of  proof  in  the  respect  indicated,  it  is 
quite  probable  that,  notwithstanding  both  parties  had  rested, 
the  cause  would  have  been  opened  so  that  evidence  of  the  kind 
and  value  of  the  bills  might  have  been  supplied.    This  court  was 
established    to  correct,    after    careful    deliberation,  the  errors 
alleged  to  have  been  committed  in  the  hurry  of  a  trial  by   a 
circuit  court;  but,  unless  the  latter  tribunal  has  had  an  oppor- 
tunity to  pass  upon  the  question  that  is  brought  to  this  court 
for  examination,  the  consideration  thereof  would  not  be  a  re- 
view, as  contemplated  by  the  rules  of.  law,  but  the  contemplation 
of  an  independent  inquiry,  which,  if  sanctioned,  would  permit 
a  party  to  an  appeal  to  try  a  cause  upon  an  entirely  diflPerent 
theory  from  that  pursued  in  the  court  below.     To  obviate  such 
a  system  of  procedure,  a  party  who  seeks  to  review  the  action 
of  a  trial  court  on  account  of  a  lack  of  evidence,  of  which  he 
complains,  is  required  particularly  to  point  out  to  it  the  legal 
principle  for  the  maintenance  of  which  he  contends,  and,  if  he 
fails  to  do  so  at  the  proper  time,  any  error,  unless  there  is  a 
total  failure  of  proof,  is  necessarily  waived :  State  v.  Tamler, 
19  Or.  528  (25  Pac.  71 :  9  L.  R.  A.  853) ;  State  v.  Foot  You. 
24  Or.  61  (32  Pac.  1031,  33  Pac.  537) ;  State  v.  Robinson,  32 
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Or.  43  (48  Pac.  357)  ;  State  v.  Fiester,  32  Or.  254  (50  Pac. 
.^61)  ;  State  v.  Schuman.  36  Or.  16  (58  Pac.  661:  47  L.  B.  A. 
153:  78  Am.  St.  Rep.  754) ;  State  v.  Sally,  41  Or.  366  (70  Pac. 
396).  As  there  was  some  evidence  introduced  at  the  trial  tend- 
ing to  establish  the  identity  and  value  of  the  paper  money 
alleged  to  have  been  stolen,  and  as  the  request  for  an  instruc- 
tion to  find  a  verdict  of  "not  guilty^'  did  not  particularly  specify 
the  ground  on  which  it  was  based,  no  error  was  committed  in 
refusing  to  charge  the  jury  as  desired,  or  in  giving  the  instruc- 
tion hereinbefore  set  out  and  assigned  as  error. 

8.  A.  P.  Southwick,  having  testified  as  a  witness  for  the  State, 
was  not  permitted,  on  cross-examination,  to  answer  the  follow- 
ing question:  "And  didn't  you  a  majority  of  the  time  *bum* 
your  meals  off  the  free-lunch  counters  of  the  saloons?"  The 
defendant's  counsel  thereupon  stated  to  the  court  that  they 
expected  to.  prove,  by  the  answer  sought,  that  the  witness  was 
a  vagrant  and  a  tramp ;  but,  all  testimony  to  that  effect  having 
been  rejected,  an  exception  was  reserved,  and  it  is  insisted  that 
an  error  was  thereby  committed.  If  Southwick  had  given  an 
aifirmative  answer  to  the  question  asked  him,  or  if  the  defend- 
ant's counsel  had  been  permitted  to  prove  the  truth  of  the  dec- 
laration which  they  made  to  the  court,  the  state  of  feeling 
existing  between  the  witness  and  the  defendant  would  not  have 
been  disclosed.  The  necessity  of  answering  such  a  question  as 
was  propounded  to  Southwick,  who  did  not  interpose  a  claim 
of  privilege,  is  to  be  determined  by  the  trial  court  as  a  matter 
within  its  discretion,  which  will  not  be  disturbed,  except  in 
cases  of  an  abuse  thereof:  State  v.  Bacon,  13  Or.  143  (9  Pac. 
393:  57  Am.  Rep.  8) ;  State  v.  Chee  Oong,  17  Or.  635  (21  Pac. 
882) ;  State  v.  Olds,  18  Or.  440  (22  Pac.  940) ;  State  v.  Welch, 
33  Or.  33  (54  Pac.  213).  We  do  not  think  there  was  any  abuse 
of  discretion  in  refusing  to  permit  the  witness  to  answer  the 
question  asked  or  in  rejecting  the  proof  offered. 

9.  The  defendant's  counsel,  invoking  the  principle  announced 
in  the  case  of  State  v.  Cody,  18  Or.  506  (23  Pac.  897,  24  Pac. 
895),  insist  that,  when  an  information  charges  the  commission 
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of  a  crime,  which  necessarily  includes  a  lesser  offense,  il  is 
incumbent  upon  the  court,  without  any  request  therefor,  to 
instruct  the  jury  that  they  have  the  right  to  find  the  accused 
guilty  of  the  lesser  crime,  if  they  entertain  a  reasonable  doubt 
as  to  his  guilt  as  to  the  greater  offense,  and  that,  no  charge  to 
that  effect  having  been  given,  an  error  was  committed.  In  State 
V.  Foot  You,  24  Or.  61  (32  Pac.  1031,  33  Pac.  537),  the  doc- 
trine promulgated  in  the  caae  relied  upon  was  expressly  over- 
ruled, and  hence  no  error  was  committed,  as  alleged. 

10.  The  court  gave  to  the  jury  the  following  instructions: 

"The  State  has  introduced  in  evidence  in  this  case  the  judg- 
ment roll  in  the  case  of  the  State  against  Fred  Reyner,  wherein 
the  defendant  therein  was  charged  with  the  crime  of  assault 
with  a  dangerous  weapon,  and,  upon  a  plea  of  guilty  to  simple 
assault,  was  adjudged  to  pay  a  fine  of  $50;  and  the  State  has 
also  offered  the  testimony  of  the  clerk  of  this  court  to  the  effect 
that  Fred  Reyner,  named  in  the  judgment  roll,  is  the  identical 
and  same  person  as  F.  K.  Revner,  the  defendant  in  this  case.  I 
instruct  you,  gentlemen  of  the  jury,  that  you  can  only  consider 
tliis  judgment  roll  for  the  purpose  of  determining  the  credit  to 
be  given  to  the  testimony  of  the  defendant.  You  cannot  con- 
sider this  record  as  a  circumstance  from  which  you  might  infer 
guilt  of  the  defendant  in  this  case,  but  only  as  a  matter  affect- 
ins:  the  credibility  of  F.  K.  Reyner  as  a  witness  in  his  own 
behalf  in  this  case  upon  the  witness  stand.^' 

An  exception  having  been  taken  to  this  part  of  the  charge, 
it  is  contended  by  the  defendant's  counsel  that  an  error  was 
thereby  committed.  For  the  purpose  of  detewnining  the  degree 
of  credibility  to  which  a  witness  is  entitled,  the  record  of  a 
judgment  may  be  received  in  evidence  to  show  that  he  has  been 
convicted  of  a  crime:  Section  852,  B.  &  C.  Comp.  We  think 
no  error  was  committed  in  giving  this  instruction. 

Exceptions  were  taken  to  other  parts  of  the  court's  charge; 
but,  believing  the  errors  assigned  are  unimportant,  the  judg- 
ment is  affirmed.  ,   Affirmed. 
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liEATENGOOI)  v.  McGEK. 

01  Pac.  m\. 

Appeal— Dismissing  Bboausb  of  Dbfectite  Record. 

1.  A  suit  will  not  be  dismissed  1>ecause  the  testimony  and  exhibits,  or 
either  of  them,  have  not  been  transmitted  to  the  supreme  court  with  the  rest 
of  the  record,  as  required  by  Section  558,  B.  &  O.  Oomp..  Subcl.  1  and  Rule  1  of 
the  court,  since  there  may  be  questions  In  the  case  not  arising  on  the  testi- 
mony. 

Kfkect  of  Motion  to  Dismiss— Oompletino  Record. 

2.  A  motion  to  dismiss  an  appeal  for  want  of  specified  parts  of  the  record 
may  lie  treated  as  a  suggestion  of  diminution,  and  the  court  may  in  its  discre- 
tion allow  the  record  to  be  completed  rather  than  dismiss  the  appeal. 

Okkditor^s  Suit— Necessity  of  Lien  by  Plaintiff. 
8.  To  enable  a  creditor  to  maintain  a  suit  to  uncover  hidden  assets  of  a 
debt-or,  he  must  have  a  Judgment  or  an  attachment  on  specific  property. 

Orkditors'  Suit  by  Bankruptcy  Trustee— Basis  of  Suit. 

4.  A  trustee  In  bankruptcy  cannot  maintain  a  suit  in  the  nature  of  a  credi- 
tors'bill  until  he  has  shown  by  the  record  of  the  referee  in  bankruptcy  that 
the  claims  to  enforce  which  the  suit  is  brought  have  been  ascertained  and  es- 
tablished in  the  manner  provided  by  the  bankrupt  act. 

Grbditors*  Suit— Pleading  Fraud. 

5.  In  pleading  fraud  more  than  a  general  allegation  is  necessary— facts 
must  be  speciflcally  alleged  showing  actual  fraud,  or  facts  from  which  the  law 
will  construct  fraud, 

OONVEYANCB  FRAUDULENT  AGAINST  SUBSEQUENT  CREDITORS. 

6.  Oonstructive  fraud  will  not  support  a  suit  by  sulisequcnt  creditors  to  set 
aside  conveyances,  as  to  them  the  fraud  must  have  been  specific  and  actual. 

Sufficiency  op  Evidence. 

7.  The  e\*ldence  In  this  case  does  not  satisfactorily  show  the  fraud  claimed, 
and  is  not  sufficient  to  support  a  decree  for  plaintilT. 

When  Oorporation  is  De  Facto. 

K  When  business  which  might  be  transacted  under  its  articles  of  incor- 
poration has  actually  been  carried  on  by  an  organization  purporting  to  be  a 
corporation,  such  organization  is  a  de  facto  corporation. 

Corporation— Right  to  AirrACK  Validity  of. 

».  The  legality  of  the  organization  of  what  appears  to  bt»  at  least  a  de  facto 
corporation  can  be  questioned  by  the  State  only  nn<i  in  a  suit  brought  for 
that  purpose. 

From  Douglas:  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

This  is  a  suit  by  C.  I.  Leavengood  against  James  T.  and 
Ruth  McGee,  the  McGee  Co.  and  Frances  McGee,  wife  of  one 
P.  T.  McGee.  Plaintiff  sues,  as  a  trustee  in  bankruptcy  of  P. 
T.  McGee;  a  bankrupt,  to  set  aside,  as  fraudulent  as  to  his  cred- 
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itors,  two  deeds  ultimately  conveying  to  J.  T.  McGee  certain 
lots  in  the  Town  of  Myrtle  Creek,  Douglas  County.  James  T. 
McGee  and  Ruth,  hi?  wife,  Frances,  wife  of  P.  T.  McGee,  and 
the  McGee  Co.,  a  corporation,  are  made  defendants.  The  first 
of  these  deeds  is  alleged  to  have  been  made  on  November  29, 
1897,  by  P.  T.  MicGee  and  his  wife,  for  the  expressed  consider- 
ation of  $2,600,  to  the  McGee  Co.,  which  was  incorporated  on 
that  date  by  P.  T.  McGee,  his  wife,  and  son  Hugh,  with  a  cap- 
ital stock  of  $5,000,  for  the  purpose  of  carrying  on  a  general 
merchandise  business  at  Myrtle  Creek.  But  it  is  alleged  that  no 
stock  was  subscribed  or  paid  for;  that  the  corporation  was  not 
organized,  and  for  that  reason  had  no  power  or  authority'  to 
make  or  enter  into  a  contract  for  the  purchase  of  real  property ; 
that,  in  fact,  no  contract  was  made  by  and  between  P.  T.  McGee 
and  the  corporation  for  the  purchase  of  real  property  described 
in  the  deed ;  but  that  the  conveyance  was  voluntary,  and  wholly 
without  consideration,  and  made  with  the  intent  and  purpose 
of  putting  the  title  in  such  a  condition  that  it  could  not  be 
reached  by  McGee's  creditors.  The  second  deed  is  alleged  to 
have  been  made  on  March  2,  1902,  by  the  McGee  Company,  con- 
veying the  same  property  to  James  T.  McGee,  also  a  son  of  P. 
T.  McGee,  for  the  expressed  consideration  of  $1,000,  when  the 
company  was  in  failing  circumstances  and  unable  to  meet  its 
liabilities,  and  was  in  fact  insolvent;  that  the  execution  of  the 
deed  was  not  authorized  by  any  acting  board  of  the  corporation, 
and  was  without  consideration,  and  was  made  for  the  purpose 
of  putting  the  property  beyond  the  reach  of  the  creditors  of 
P.  T.  McGee  and  of  the  corporation,  with  the  intent  and  for 
the  purpose  of  defrauding  them.  It  is  also  further  alleged  that 
since  the  making  of  this  conveyance  P.  T.  McGee  has  had  the 
management  and  control  of  the  property  thereby  conveyed  to 
James  T.  MteGee,  and  has  collected  the  rents,  and  has  assumed 
to  be,  and  is  in  fact,  the  owner  of  the  property;  that  claims 
amounting  to  about  $1,500  have  been  presented  and  allowed 
against  the  estate  of  P.  T.  McGee,  and  that  the  debts  which  are 
the  basis  of  these  claims  were  incurred  at  fivers  dates  between 
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January  1,  1897,  and  December  1,  1904;  that  the  assets  of  the 
estate  amount  to  no  more  than  the  sum  of  $60.  A  demurrer 
to  the  complaint  was  interposed,  assigning  all  of  the  grounds 
allowed  by  statute,  which  being  overruled,  J.  T.  McGee  an- 
swered separately,  with  a  general  denial  of  the  complaint,  and 
alleging  affirmatively  that  about  March  1,  1898,  P.  T.  McGee 
and  his  wife  sold  and  conveyed  the  real  property  mentioned  in 
the  deed,  together  with  some  store  fixtures  and  a  stock  of  goods, 
to  the  defendant  company  for  the  consideration  of  $2,600;  that 
the  corporation  held  the  title  and  the  possession  of  the  lots  until 
December  14,  1900,  when  it  sold  and  conveyed  the  lots  to  him 
for  the  sum  of  $1,000,  which  he  paid,  and'  that  his  transaction 
with  the  company  was  in  good  faith,  without  noticfe  or  knowl- 
edge of  any  intended  fraud  by  P.  T.  McGee  or  by  the  company 
upon  his  or  its  creditors.  The  remaining  defendants  answered 
jointly  to  the  same  effect.  Plaintiff  replied,  denying  the  new 
matter  of  the  separate  answers.  The  cause  was  referred  to  a 
referee  for  the  taking  of  testimony,  and,  on  his  report  coming 
in  and  being  considered  by  the  court,  findings  were  made  in 
plaintiff's  favor,  and  thereon  a  decree  was  entered,  setting  aside 
each  of  the  deeds,  and  the  property  ordered  sold  and  the  pro- 
ceeds applied  to  the  payment  of  the  indebtedness  of  P.  T. 
McGee,  as  allowed  in  the  administration  of  his  estate  as  a  bank- 
rupt.    From  this  decree  all  of  defendants  appeal.     Keversed. 


On  Motion  to  Dismiss  the  Appeal. 

For  the  motion  there  was  an  oral  argument  by  Mi\  James 
Corwin  Fullerton, 

Contra,  there  was  an  oral  argument  by  Mr,  Commodore 
Stephen  Jackson. 

Opinion  by  Mr.  Commissioner  Slater. 

1.  At  the  hearing  in  this  court  a  motion  to  dismiss  the  appeal 
was  entered  by  plaintiff  on  the  ground  that  the  original  testi- 
mony, and  other  papers  in  this  cause,  on  which  the  decree  of 
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the  circuit  court  was  based^  had  not  been  transmitted  to  the 
clerk  of  this  court  as  required  by  Section  553,  subd.  1^  B.  &  C. 
Comp.,  and  by  Eule  1  of  this  court:  36  Or.  587  (37  Pac.  v). 
Before  argument  thereon  defendants  filed  a  counter  motion, 
supported  by  an  aflSdavit,  for  an  order  on  the  county  clerk  of 
Douglas  County  requiring  him  to  complete  the  record  by  for- 
warding all  the  testimony  and  exhibits  produced  at  the  trial  in 
the  court  below.  A  transcript  in  this  case  was  filed  in  this 
court  on  June  15,  1906,  which,  besides  the  pleadings,  includes 
copies  of  the  findings,  the  decree,  notice  of  appeal  and  under- 
taking on  appeal.  N^o  question  is  made  by  plaintiff  that  any 
of  the  necessary  steps  to  perfect  the  appeal  were  omitted  or 
were  not  taken  in  the  time  required  by  law  to  confer  jurisdic- 
tion upon  this  court  of  the  cause,  and  the  filing  of  such  a  tran- 
script here  did  confer  jurisdiction.  The  filing  of  the  testimony 
was  not  necessary  to  confer  jurisdiction,  and  its  absence  would 
not  destroy  that  jurisdiction,  for  there  may  be  questions  arising 
upon  the  pleadings  to  be  tried  on  appeal,  as  well  as  whether 
the  decree  is  supported  by  the  pleadings  and  the  findings;  but 
the  absence  of  the  testimony  would  prevent  this  court  from  try- 
ing the  case  de  novo  on  the  facts. 

2.  The  plaintiff^s  motion,  however,  amounts  to  a  suggestion 
of  a  diminution  of  the  record,  and  the  deficiency  may  be  sup- 
plied on  order  at  any  time  before  the  fijial  disposition  of  the 
cause :  B.  &  C.  Comp.  §  446.  The  motion,  therefore,  must  be 
deified,  and,  the  testimony  having  been  received  by  the  clerk 
since  the  submission  of  the  case,  it  should  be  ordered  filed. 

Motion  Denied. 


On  the  Merits. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  Commodore  Stephen  Jackson. 

For  respondent  there  was  a  brief  over  the  names  of  C,  L 
Leavengood  and  FuUerton  &  Orcutt,  with  an  oral  argument  by 
Mr.  James  Corwin  Fvllerton, 
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Opinion  by  Mr.  Comhissioxbb  Slater. 

3.  It  will  not  be  necessary  to  separately  consider  the  ques- 
tions raised  by  the  demurrer,  but  it  will  be  considered  and  dis- 
jiosed  of  along  with  the  merits.  On  behalf  of  defendants  the 
contention  is  made  that,  before  a  creditor  can  maintain  a  suit 
to  set  aside  as  fraudulent  a  conveyance  of  his  debtor,  he  must 
either  establish  his  claim  by  judgment  or  acquire  a  lien  by 
attachment;  and  such  is  tho  rule  in  this  State:  Dawson  t.  Cof- 
fey, 12  Or.  513  (8  Pac.  838) ;  Dawson  v.  Sims,  14  Or.  561  ("13 
Pac.  506) ;  Bennett  v.  Minott,  2S  Or.  339  (44  Pac.  288) ;  Mat^ 
lock  V.  Babb,  31  Or.  516  (49  Pac.  873) ;  Fleischner  v.  Ba/nJc  of 
McMinnville,  36  Or.  553  (60  Pac.  603). 

4.  And  they  further  contend  that  a  trustee  in  bankruptcy, 
having  no  greater  authority,  is  bound  by  the  same  rule,  citing 
30  Stat.  566,  c.  541  (Section  70,  subd.  '%/'  Bankr.  Act  Cong. 
July  1,  1898:  U.  S.  Comp.  St.  1901,  p.  3452),  which  is  as 
follows : 

"The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his 
property,  which  any  creditor  of  such  bankrupt  might  have 
avoided,  and  may  recover  the  property  so  transferred,  or  its 
value,  from  the  person  to  whom  it  was  transferred,  unless  h(i 
was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  adjudi- 
cation. Such  property  may  be  recovered  or  its  vahie  collected 
from  whoever  may  have  received  it,  except  a  bona  fide  holder  for 
value.'' 

This  rule  that  a  creditor  must  reduce  his  claim  to  a  judg- 
ment before  he  will  be  allowed  to  attack  in  a  court  of  equity  a 
conveyance  of  his  debtor  for  fraud  is  based  upon  two  reasons: 
(1)  That  the  claim  must  be  a  liquidated  claim,  so  that  an  equity 
court  will  not  be  required  to  stop  and  inquire  into  the  validity 
of  the  claim.  The  object  of  a  creditors'  bill  is  not  to  ascertain 
or  determine  the  amount  and  validity  of  the  claim  or  debt,  but 
that  is  the  province  of  the  law.  (2)  A  judgment  and  the  issu- 
ance of  an  execution  and  its  return  nulla  bona  is  required  as  an 
evidence  that  all  the  remedies  at  law  have  been  exhausted  before 
resort  is  made  to  equity.  This  is  the  reason  of  the  law,  but 
there  are  exceptions  to  the  general  rule :  Note  to  Section  1415, 
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Pomeroy,  Equity.  A  judgment  is  not  necessary  to  enable  a 
trustee  in  bankruptcy  to  maintain  a  suit  to  set  aside  transfers 
of  property  by  the  bankrupt  in  fraud  of  creditors,  since  under 
the  bankruptcy  act  neither  the  trustee  nor  the  creditor  whom 
lie  represents  could  obtain  such  a  judgment:  Mueller  v.  Brass, 
112  Wis.  406  (88  N.  W.  229).  But  a  method  is  provided  by 
the  procedure  in  bankruptcy  whereby  the  claims  of  creditors 
may  be  legally  adjudicated  and  before  the  trustee  should  be  per- 
mitted to  attack  by  a  suit  in  equity  the  conveyance  of  the  bank- 
rupt he  shall  allege  and  prove  by  the  record  of  the  referee  that 
such  procedure  has  been  followed  and  that  the  claims  on  which 
he  bases  his  contention  have  been  ascertained  and  established. 
In  this  case  the  claim  of  Edwin  Weaver,  amounting  to  $97, 
dated  January  8,  1901,  is,  according  to  the  contention  of  plain- 
tiff, of  some  importance,  because  of  the  close  proximity  of  the 
date  of  its  occurrence  to  the  date  of  the  deed  from  the  McGree 
Company  to  James  T.  McGee.  But  the  rightfulness  of  it  is 
assailed  by  the  defendants,  who  claim  the  note  upon  which  the 
claim  is  based  has  been  paid  in  full  and  $3.72  overpaid.  The 
claim  has  not  been  acted  upon  by  the  referee,  and  hence  it  can- 
not be  made  a  basis  for  a  suit  of  this  character. 

5.  It  is  difficult,  however,  to  determine  from  the  averments 
of  the  complaint  upon  what  particular  ground  of  fraud  plain- 
tiif  relies  to  avoid  the  deeds.  It  is  alleged  that  the  deed  by 
McGee  and  wife  to  the  corporation  was  made  with  the  intention 
of  putting  the  title  beyond  the  reach  of  his  creditors,  and  that 
it  was  in  fraud  of  his  creditors;  but  it  is  not  alleged  that  McGee 
at  that  time  had  any  creditors,  nor  that  he  was  then  in  failing 
circumstances  or  insolvent,  and  that  the  property  conveyed  was 
all  of  the  property  possessed  by  him  at  that  time — facts  neces- 
sary to  be  alleged  to  make  a  case  of  constructive  fraud.  It  is 
alleged  that  P.  T.  McGee  was  adjudged  a  bankrupt  on  Decem- 
ber 1,  1904,  in  the  District  Court  of  the  United  States  for  the 
District  of  Oregon,  and  "that  the  debts  which  are  the  basis  of 
said  claims  filed  against  said  bankrupt  estate  were  made  and 
incurred  at  divers  dates  between  the  Ist  day  of  January,  1897, 
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and  the  Ist  day  of  December,  1904";  but,  while  that  allegation 
may  be  true,  it  does  not  follow  therefrom  that  any  of  the  debts 
presented  and  allowed  were  incurred  or  existed  on  or  prior  to 
Ztfarch  1,  1898,  the  date  of  the  first  deed.  There  must  be 
alleged  and  proven  facts  out  of  which  a  constructive  fraud  will 
arise  by  force  of  law,  or  facts  constituting  actual  or  expressed 
fraud.  "And  the  rule  is  that  the  facts  upon  which  fraud  is 
predicated  must  be  specifically  pleaded.  A  mere  general  aver- 
ment of  fraud  is  nothing  but  the  averment  of  a  conclusion,  and 
will  not  suffice.  It  presents  no  issue  for  tmal,  and  is  bad  on 
demurrer.  Such  an  averment  not  only  renders  the  bill  or  com- 
plaint demurrable,  but  it  will  not  even  sustain  a  decree":  20 
Cyc.  734;  Leasure  v.  Forquer,  27  Or.  334  (41  Pac.  665). 

6.  To  avoid  a  deed  as  to  future  creditors,  constructive  fraud 
will  not  be  sufficient,  but  express  fraud  is  essential.  "If  a  cred- 
itor assails  a  conveyance  made  before  the  debt  was  contracted, 
he  must  as  a  rule  allege  and  prove  that  the  conveyance  was  made 
with  the  intent  to  put  the  property  beyond  the  reach  of  cred- 
itors with  whom  the  grantors  intended  to  deal  upon  the  faitli 
of  his  owning  the  property  transferred,  and  that  upon  that  faith 
1)6  did  contract  debts  which  he  did  not  intend  to  pay"  (20  Cyc. 
738),  or  that  "the  transfer  was  made  with  a  view  of  entering 
into  some  new  and  hazardous  business,  the  risk  of  which  the 
grantor  intended  to  be  cast  upon  the  parties  having  dealings 
with  him  in  the  new  business.  Such  conveyance  is  fraudulent 
as  to  subsequent  creditors  and  may  be  attacked  by  them.  How- 
ever, a  mere  expectation  of  future  indebtedness,  oi"  even  an 
intent  to  contract  debts,  if  it  be  only  an  intent,  not  coupled 
with  a  purpose  to  convey  the  property  in  order  to  keep  it  from 
being  reached  by  the  creditors,  will  not  make  the  deed  invalid 
as  against  such  future  creditor^':  20  Cyc.  425. 

7.  We  do  not  find  such  averments  in  the  complaint,  nor  any 
evidence  in  the  record  tending  to  prove  any  of  such  require- 
ments. The  facts  which  we  gather  from  the  record  are  about 
as  follows  f  For  many  years  prior  to  March  1,  1898,  the  date 
of  the  first  deed,  P.  T.  McGee  had  been  engaged  in  a  general 
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merchandise  business  at  Myrtle  Creek,  with  his  son  Hugh  as 
an  associate.  In  1895  their  store  was  destroyed  by  fire,  at  which 
time  they  had  a  stock  of  goods  estimated  in  value  by  them  at 
about  $20,000,  all  of  which  was  destroyed.  They  had  insuranca 
to  the  amount  of  $8,000 ;  but,  payment  being  resisted,  they  com* 
promised  for  $4,000  and  received  that  amount.  With  this  8um| 
to  which  was  added  $3,000  borrowed  by  P.  T.  McGee  from  the 
State  school  fund  upon  a  mortgage  of  his  and  his  wife's  farm, 
they  paid  all  their  debts  and  resumed  business  in  a  small 
way.  Desiring  to.  change  the  manner  in  which  they  had  pre- 
viously been  doing  their  business,  they  incorporated  the  McGee 
Co.  on  November  19,  1897,  with  a  capital  of  $5,000;  P.  T. 
McGee,  his  wife,  and  son  Hugh  being  the  incorporators — ^the 
former  being  the  main  stockholder,  while  his  wife  and  son  had 
only  a  nominal  interest.  The  stock  of  goods,  store  fixtures,  and 
the  lots  described  in  the  deed  were  turned  in  to  the  corporation 
in  payment  for  his  interest  in  the  stock;  and  to  accomplish  the 
transfer  of  the  lots  he  and  his  wife,  on  March  1,  1898,  made 
the  first  deed  to  the  corporation  which  is  assailed.  This  deed 
was  recorded  on  March  2,  1898.  The  store  business  was  then 
conducted  in  the  name  of  the  corporation  for  some  three  or 
four  years.  On  the  14th  day  of  December,  1900,  the  corpora- 
tion conveyed  the  lots  by  deed  to  James  T.  McGee,  another  son. 
This  deed  was  acknowledged  January  14,  1901,  and  was  re- 
corded January  17th  following.  The  consideration  expressed 
therein  is  the  sum  of  $1,000,  which  the  grantee  swears  he  paid 
tlie  corporation  in  money,  by  having  loaned  to  it  at  some  time 
previous  thereto  the  sum  of  $200,  and  at  another  time  $400, 
which  amounts  the  corporation  was  owing  him  at  the  date  of 
the  making  of  the  deed,  and  the  balance  of  the  consideration, 
namely  $400,  he  paid  the  corporation  at  the  time  of  receiving 
the  deed.  This  testimony  is  corroborated  by  P.  T.  McGee,  and 
we  do  not  find  anything  in  the  record  tending  to  rebut  it.  P. 
T.  McGee  continued  to  occupy  the  premises,  living  in  one  of 
the  old  buildings  thereon,  and  renting  and  collecting  and  re- 
ceiving the  rent  from  the  other  buildings,  giving  the  receipts. 
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sometimefl  in  his  own  name,  and  at  other  times  in  the  name  of 
James  T.  McGtee,  his  son.  In  one  instance  he  executed  a  lease 
to  another  in  his  own  name  for  a  portion  of  the  premises.  The 
rents  were  used  by  P.  T.  McGee  in  making  repairs  and  for  his 
personal  expenses;  but  for  a  short  time  James  used  and  occu- 
pied a  part  of  the  premises  for  a  blacksmith  shop  and  built  a 
shed  or  addition  to  one  of  the  buildings,  in  which  he  stored  for 
a  time  some  farm  machinery.  James  and  his  father  both  swear 
that  the  latter  was  allowed  to  occupy  a  portion  of  the  premises, 
which  had  always  been  his  home,  and  to  manage  and  rent  the 
remainder,  and  to  keep  the  rents  as  an  offset  and  exchange  for 
the  rent  of  the  farm  belonging  to  P.  T.  McGee  and  his  wife, 
which  James  was  living  upon  without  the  payment  of  any  other 
rent;  and  it  also  appears  tiiat  James  always  paid  the  taxes  upon 
the  property  in  controversy.  Some  time  after  the  conveyance 
by  the  corporation  to  James  of  these  lots  it  ceased  to  do  busi- 
ness, and  P.  T.  McGee  resumed  business  in  his  own  name,  and 
it  was  during  that  time  that  most  of  the  debts  now  claimed 
against  him  were  incurred. 

On  the  9th  day  of  November,  1904,  he  filed  his  voluntary 
petition  in  bankruptcy  in  the  United  States  District  Court  of 
the  l)istrict  of  Oregon.  Plaintiff  was  appointed  his  trustee  and 
qualified.  Claims  to  the  amount  of  about  $1,500  were  presented 
to  the  referee,  and  most  of  them  were  allowed;  but  of  these 
none  were  incurred  prior  -to  March  1,  1898,  the  date  of  the 
insolvent's  deed  to  the  corporation,  and  the  only  debts  which 
were  incurred  by  McGee  before  January  21,  1901,  the  date  on 
which  he  acknowledged  for  the  corporation  its  deed  to  James, 
are  as  follows:  The  claim  of  the  Acme  Harvesting  Company 
for  $57,  which  was  incurred  September  29,  1900,  and  the  claim 
of  Edwin  Weaver,  dated  January  3,  1901,  already  referred  to 
as  not  having  been  ascertained  and  allowed  by  the  referee  in 
bankruptcy  at  the  time  of  the  commencement  of  this  suit  and 
at  the  time  of  the-  taking  of  the  testimony.  All  the  remaining 
claims  were  incurred  by  McGee  from  one  to  three  years  after 
the  date  of  the  corporation  deed  to  James.  It  also  appears 
50  Or. 16 
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from  the  testimony  that  during  all  this  time,  and  up  to  March 
11,  1902,  he  owned  his  equity  of  redemption  in  the  farm  and 
four  other  lots  in  Myrtle  Creek,  which  were  of  considerable 
value;  for  on  that  date  he  mortgaged  them  to  Kate  Miller  to 
secure  the  sum  of  $200.  So  that  it  does  not  appear  from  the 
evidence  that  there  were  any  facts  from  which  a  presumption 
of  constructive  fraud  could  arise,  nor  any  tending  to  establish 
express  fraud  by  McGee,  when  making  his  deed  to  the  corpo- 
ration on  March  2,  1898.  So  that,  if  the  corporation  was  such 
a  legal  entity  as  to  be  capable  of  receiving  and  conveying  title 
to  another,  plaintiff  must  fail,  unless  a  case  may  be  made  of  a 
reservation  by  P.  T.  McGee  of  some  secret  interest  or  title  in 
the  property  in  fraud  of  his  creditors. 

8.  Plaintiff  alleges  and  contends  that  the  McGee  Company 
was  not  legally  organized  as  a  corporation;  that  no  stock  was 
taken  or  subscribed,  and  no  oflBicers  were  elected ;  and  hence,  he 
concludes,  as  a  corporation  it  could  not  contract  for  or  pur- 
chase or  take  the  title  to  real  property,  nor  could  it  convey  the 
title  to  another.  But  plaintiff  offers  in  evidence  a  certified 
copy  of  articles  of  incorporation  of  the  McGee  Co.,  which  appear 
to  have  been  properly  executed  on  !N'ovember  29,  1897,  and  were 
filed  with  the  county  clerk  and  recorded  December  5,  1897, 
with  power  therein  conferred  upon  the  corporation,  among 
other  things,  to  run  and  operate  a  general  coimtry  merchandise 
store  and  to  buy  and  sell  real  property.  The  offering  of  the 
certified  copy  of  the  articles  of  incorporation  makes  a  prima 
facie  case  of  the  legal  existence  of  such  corporation  and  of  it^ 
right  to  do  the  business  mentioned  in  the  articles:  Laws  1905, 
c.  50,  p.  Ill,  §  1.  P.  T.  McGee  swears  that  the  corporation 
was  fully  organized,  with  a  full  complement  of  officers,  and 
that  it  conducted  a  general  merchandise  business  for  several 
years.  This,  taken  with  the  fact  that  the  corporation  executed, 
by  Hugh  McGee  as  its  president,  and  P.  T.  McGee,  as  its  sec- 
retary, the  deed  conveying  the  premises  to  James,  shows  that 
it  has  attempted  to  do  the  business  which  it  was  authorized  by 
its  charter  to  do,  and  this  established  it  at  least  as  a  corporation 
de  facto. 
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9.  Under  these  circumstances  the  legality  of  its  organization 
cannot  be  inquired  into  in  any  action  other  than  by  the  State : 
Marsters  v.  Umpqm  Oil  Co.  49  Or.  374  (90  Pac.  151).  And 
it  is  well  settled  that  a  conveyance  of  property  to  or  by  a  cor- 
poration de  facto  will  be  binding  and  valid  as  against  all  parties 
except  the  state:  Finch  v.  Ullman,  105  Mo.  265  (16  S.  W. 
863:  24  Am.  St.  Rep.  383). 

The  corporation,  then,  having  taken  the  title  to  the  lots  in 
question  by  the  deed  to  P.  T.  McQee  and  wife,  executed  on 
March  1,  1898,  free  from  any  fraud  of  the  grantor,  its  title 
would  not  be  affected  by  any  of  his  subsequent  creditors,  unless 
the  conveyance  is  made  with  the  intent  to  defraud  future  cred- 
itors; but,  as  we  have  already  seen,  there  is  no  averment  in  the 
complaint  that  P.  T.  McGee,  when  he  and  his  wife  made  the 
conveyance,  intended  to  deal  with  these  creditors  in  the  future 
and  to  incur  these  subsequent  debts  on  the  faith  of  his  owner- 
ship of  the  property  in  question,  nor  is  there  any  proof  to  that 
effect;  nor  is  there  any  averment  that  when  the  conveyance  was 
made  he  was  about  to  engage  in  a  hazardous  enterprise,  and 
that  it  was  made  so  as  to  throw  the  burden  of  loss  on  his  antici- 
pated creditors,  but  the  proof  shows  that,  by  conveying  the 
property  to  the  corporation  and  the  business  being  thereafter 
conducted  in  the  name  of  the  corporation,  the  property  was 
exposed  to  all  the  hazards  of  the  business  of  the  corporation, 
and  hence  it  could  not  have  been  that  such  fraud  was  intended. 
The  evidence,  we  think,  shows  quite  clearly  that,  when  James 
T.  McGee  took  the  title  from  the  corporation  by  its  conveyance, 
he  paid  the  consideration  expressed  in  the  deed,  and  that  there 
was  no  secret  reservation  of  any  interest  therein  by  P.  T. 
McGee.  The  explanation  of  the  subsequent  possession  of  the 
premises  by  P.  T.  McGee  is  sufficient  to  satisfactorily  rebut  any 
possible  inference  that  might  otherwise  arise  from  such  facts 
that  P.  T.  McGee  had  retained  a  secret  interest  in  the  property. 

For  these  reasons,  it  follows  that  the  decree  should  be  re- 
versed, and  one  entered  here  dismissing  the  complaint. 

Motion  Denied:  Reversed. 
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CHUNG  V.  STEPHENSON. 

80  Pac.  8Ntt. 

Plbadihg— Objections— Waiver. 

1.  Where  a  reply  treated  claims  set  up  by  defendant  as  oounterclainis,  and 
they  were  so  regarded  on  the  trial,  though  they  were  defectively  pleaded,  they 
should  have  been  treated  as  Issues,  and  flndlnffs  made  thereon. 

Sbt-Off  and  Oountbrclaim— Olaims  Subject  to  Oountebclaim. 

2.  Where  a  lessee  of  a  hopyard  sold  his  Interest  In  the  crop  to  the  lessor  and 
assigned  his  claim  for  the  purchase  money,  the  assignee  took  it  subject  to  all 
counterclaims  held  by  the  lessor  for  advances  made  pursuant  to  the  lease. 

LandijObd  and  Tenant— Advances— Action—Issues. 

8.  Where  the  lessee  of  a  hopyard  under  a  lease,  whereby  the  lessor  vths  to 
have  a  certain  portion  of  the  crop,  assigned  his  Interest,  on  an  Issue  between 
the  assignee  and  the  lessor  as  to  the  lessee^s  liability  for  advancements,  any 
question  as  to  whether  another  was  a  joint  owner  or  partner  with  the  lessee 
was  immaterial. 

Appeal  and  Erbob— Presentation  of  Qi^estion  BEiiOW— Bxcbptiokb 
— Failube  to  Make  Findings. 

4.  Section  ITS,  B.  A  O.  Oomp.,  provides  that  no  exception  need  be  taken  or 
alldwed  to  any  decision  on  a  matter  of  law  when  the  same  is  entered  in  tbe 
Journal,  or  made  wholly  on  matters  in  writing  or  on  file  in  the  court,  fields 
that  under  the  statute,  and  as  findings  in  law  actions  are  entered  in  the  Jour- 
nal, the  failure  of  the  trial  court  to  find  on  a  counterclaim  may  be  reviewed 
on  appeal,  though  no  exception  was  taken  to  such  failure  to  And. 

From  Multnomah:  John  B.  Cleland,  Judge. 

Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  to  recover  money,  to  which  defendants  coun- 
terclaimed.  From  judgment  for  plaintiff,  defendants  appeal. 
Don  Sing  had  a  lease  of  the  hopyard  of  defendants,  paying  one- 
third  of  the  crop  as  rental.  The  defendants  were  to  advance 
supplies  to  aid  him  in  the  cropping,  the  hops  were  to  remain 
their  property  until  sold,  and  defendants  were  to  retain  out 
of  the  price  of  the  hops  such  sum  as  would  compensate  them 
for  such  advances.  In  June,  1904,  Don  needed  money  to  aid 
him  in  caring  for  the  hops,  and  defendants  not  having  it  to 
spare,  authorized  him  to  borrow  $150  from  plaintiff,  and  jointly 
signed  a  note  with  him  to  plaintiff  therefor.  At  the  same  time 
defendants  gave  to  plaintiff  a  duebill  for  $150  for  a  former 
.loan  he  had  made  to  Don,  specifying  therein  that  the  same 
was  to  be  paid  out  of  the  price  of  the  hops  when  sold.  Plain- 
tiff alleges  that  on  October  27,  1904,  Don  and  Gee  He  sold  to 
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^.  *^XidantB  their  two-thirds  interest  in  the  hops  raised  that  year 

fk     ^^i  cents  per  pound,  and  thereafter  assigned  their  claim 

0^   •^'^for  against  defendants  to  plaintiff,  and  he  seeks  to  recover 

1)^    ^liese  three  items — the  note,  the  duebill  and  the  price  of  the 

a:^^^' — giving  credit  for  a  $250  payment  on  the  latter.    Defend- 

^*^     ^    deny  the  purchase  of  the  hops,  plead  a  tender  of  $168.50 

\^  ^«yment  of  the  note,  allege  as  a  defense  an  account  for  ad- 

^"^Kies  of  $1,093.69  ($1,041.44  of  which  is  admitted),  aver  that 

^  liis  request  they  paid  $71.70  as  premium  for  insurance  on  his 

interest  in  the  hops,  and,  as  a  separate  defense,  claim  damages 

in  the  sum  of  $2,750  for  injury  to  the  hop  plants  due  to  the 

negligent  cultivation  thereof.    All  these  matters  of  defense  are 

denied  by  the  reply.     The  only  exceptions  taken  at  the  trial 

were  to  the  findings.  Beyebsed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  John  M.  Long. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  Oeorge  B.  Chamberlain, 

Mr.  Justice  Eakik  delivered  the  opinion  of  the  court. 

1.  These  two  items,  the  claim  for  damages  for  injury  to  the 
hop  plants  and  for  the  insurance  premium  paid,  are  very  defect- 
ively pleaded,  but  the  reply  treats  them  as  counterclaims,  and 
they  were  so  regarded  at  the  trial;  therefore,  unless  otherwise 
disposed  of  in  that  court,  they  are  issues  made  by  the  pleadings, 
and  the  court  should  have  made  findings  on  such  issues:  Daly 
v.  Larsen,  29  Or.  535   (46  Pac.  143). 

2.  Defendants  admit  their  liability  upon  the  note  for  prin- 
cipal and  interest,  and  tendered  the  amount  thereof  into  court. 
This  constitutes  payment,  and  it  is  clear  that  they  are  entitled 
to  be  reimbursed  therefor  out  of  the  price  of  the  hops.  It  is  a 
counterclaim  which  defendants  were  entitled  to  plead  as  against 
Don  Sing;  for  it  was  clearly  understood  between  them  that  the 
feigning  of  the  note  was  a  part  of  the  advances  to  Don  pro- 
vided for  in  the  contract,  and  plaintiff  took  the  claim  subject 
to  every  counterclaim  held  by  defendants  at  the  time  of  the 
purchase.    The  amount  tendered  into  court  is  a  payment  on  the 
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judgment  to  that  extent,  but  only  against  that  portion  of  the 
judgment  based  on  the  note.  Thus  defendants  are  not  reim- 
bursed out  of  the  price  of  the  hops  for  the  amount  paid  on  the 
note.  The  court  should  have  deducted  from  the  price  of  the 
hops  the  amount  of  this  note. 

The  item  of  $50  claimed  by  defendants  as  payment  appears 
from  the  evidence  to  be  part  of  the  $250  payment  credited  in 
the  complaint.  The  lower  court  finds  the  fact  correctly  as  to 
the  $150  duebill,  that  it  is  to  be  paid  out  of  the  hops,  and,  as 
plaintiff  own^  the  duebill  and  the  claim  for  the  price  of  the 
hops,  it  is  proper  to  ignore  it  in  the  judgment,  as  defendant-* 
are  not  entitled  to  deduct  it  from  the  price  of  the  hoj)s,  unless 
it  has  been  paid  by  them. 

3.  Whether  Gee  He  was  a  joint  owner  or  partner  with  Don 
Sing  in  the  crop  of  1904  is  immaterial.  It  could  only  be  a 
question  between  themselves,  and  could  not  aflfect  Don  Singes 
liability  to  defendants  for  advances  under  the  lease. 

For  the  errors  here  suggested,  the  cause  will  be  reversed,  and 
remanded  to  the  court  below  for  such  further  proceedings  as 
may  be  deemed  proper,  not  inconsistent  with  this  opinion. 

Reversed. 

Decided  28  April.  1007. 

On  Motion  for  Rehearing. 

m  Pa<-.  806. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

4.  It  is  claimed  by  this  motion  that  the  failure  of  the  lower 
court  to  find  upon  the  defendants'  counterclaim  for  damages 
was  not  excepted  to  in  the  lower  court,  and  cannot  be  reviewed 
here,  although  assigned  as  error.  This  question  was  not  sug- 
gested at  the  argument,  but  the  findings  in  law  actions  are 
entered  in  the  journal,  and,  with  the  pleadings,  is  part  of  the 
judgment  roll;  and,  if  any  error  of  the  court  below  is  disclosed 
therefrom,  it  may  be  relied  upon  in  this  court  without  an  ex- 
ception thereto.  Section  172,  B.  &  C.  Comp.,  provides  that 
"no  exception  need  l>e  taken  or  allowed  to  any  decision  upon  a 
matter  of  law  when  the  same  is  entered  in  the  journal,  or  made 
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wholly  upon  matters  in  writing  and  on  file  in  the  court."  In 
Mitchell  V.  Powers,  16  Or.  487,  492  (19  Pac.  647,  649),  it  is 
held:  "Because  an  exception  need  not  be  taken  or  allowed  to 
any  decision  upon  a  matter  of  law,  when  the  same  is  entered 
in  the  journal,  or  made  wholly  upon  the  matters  in  writing,  and 
on  file  in  the  court,  does  not  preclude  the  necessity  of  making 
a  statement  of  the  exception.  In  such  case  an  exception  to  the 
decision  is  deemed  to  have  been  taken.  The  law  regards  it  as 
having  been  objected  to,  which  constitutes  an  exception;  but 
that  is  a  mere  challenge  to  the  correctness  of  the  decision. 
Whether  it  is  erroneous  or  not  depends  upon  facts.  It  is  often 
necessary  to  show  the  circumstances  under  which  it  was  made 
in  order  to  prove  it  to  be  erroneous."  This  decision  is  quoted  in 
Parrell  v.  Oregm  Gold  Co.  31  Or.  463,  473  (49  Pac.  876).  And 
in  Moody  v.  Richards,  29  Or.  282,  285  (45  Pac.  777),  Mr.  Jus- 
tice MooRE^  discussing  this  question,  after  quoting  Thompson 
on  Trials,  to  the  effect  that  such  a  finding  of  facts  is  in  the 
nature  of  a  special  verdict  and  is  interpreted  and  its  suflBciency 
is  determined  by  the  same  rule,  says:  "The  statute  making  it 
incumbent  upon  the  court  to  state  the  facts  found,  the  consent 
of  a  party  to  submit  his  cause  for  trial  without  the  intervention 
of  a  jury  must  be  construed  as  a  request  for  a  special  verdict, 
which  necessitates  a  finding  upon  all  the  material  issues  in- 
volved in  the  action.^'  We  understand  that  exceptions  are  only 
necessary  to  be  taken  to  save  and  bring  up  errors  transpiring 
upon  the  trial  that  cannot  be  preserved  in  the  record  without  a 
bill  of  exceptions.  This  error  appears  from  the  record,  viz., 
^he  pleadings  and  the  findings,  and  does  not  depend  upon  the 
bill  of  exceptions  to  disclose  it.  It  is  said  in  Drainage  District 
V.  Crow,  20  Or.  535,  537  (26  Pac.  845,  846)  : 

'^If  questions  arise  upon  the  trial  and  exceptions  are  taken, 
and  the  findings,  either  of  law  or  fact,  cannot  properly  show 
what  rulings  the  court  made  thereon,  the  same  can  only  be 
reviewed  on  bill  of  exceptions  as  in  an  ordinary  jury  trial.'^ 

Also,  there  must  be  findings  of  fact  sufficient  to  sustain  the 
judgment.    The  rule  is  well  settled  that  all  material  issues  must 
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be  passed  upon:  Fink  \.  Canyon  Rmd  Co.  5  Or.  301,  310.  It 
is  said  in  Drainage  District  v.  Crow,  20  Or.  535,  537  (26  Pac. 
845)  :  "Where  a  cause  is  tried  by  the  court  without  the  inter- 
vention of  a  jury,  there  must  be  findings  of  fact  sufficient  to 
sustain  the  judgment.  All  the  material  issues  s-hould  be  passed 
upon.  *  *  In  Dowd  v.  Clarke,  51  Cal.  262,  it  was  held  that 
a  judgment  could  not  stand  unless  there  were  full  findings 
which  respond  to  all  the  material  issues  made  by  the  pleadings/' 
In  that  case  there  was  no  bill  of  exceptions,  and  hence  no  ex- 
ceptions, and  the  cause  was  reversed  because  the  findings  did 
not  support  the  judgment.  In  Pengra  v.  Wheeler,  24  Or.  532. 
538  (34  Pac.  354:  21  L.  R.  A.  726),  where  the  omission  of  the 
court  to  find  upon  a  counterclaim  for  damages  was  assigned  as 
error,  Drainage  District  v.  Crow  was  cited  with  approval,  and 
Mr.  Justice  Moore  says:  "The  law  i.s  well  settled  in  this  State 
that,  when  a  cause  is  tried  l)y  the  court  without  the  interven- 
tion of  a  jury,  there  must  be  findings  of  fact  upon  all  the  ma- 
terial issues  presented  by  the  pleadings.  There  being  no  finding 
upon  this  issue,  it  muat  be  presumed  that  it  escaped  the  atten- 
tion of  the  court."  Both  of  these  cases  are  cited  with  approval 
in  Jameson  v.  ColdwelL  25  Or.  199,  205  (35  Pac.  245).  To 
tlie  same  effect  are  Breding  v.  Williams,  33  Or.  393  (54  Pac. 
206)  ;  Lewis  v.  Bank,  46  Or.  187  (78  Pac.  990).  Therefore, 
we  conclude  that  the  question  was  properly  before  this  court. 

The  question  of  defendants'  claim  for  insurance  money  was 
specially  alleged  as  an  item  of  counterclaim.  This  wus  denied, 
evidence  taken  thereon,  and  a  special  request  for  a  finding,  and 
is  not  included  even  by  inference  in  any  finding. 

As  to  the  counterclaim  for  credit  for  the  amount  of  the  note, 
$158.50,  as  between  Don  Sing  and  the  Stephensons,  Don  would 
owe  them  this  amount  when  the  Stephensons  paid  it;  and  it 
was  to  come  out  of  the  hops.  It  is  not  a  qiiestion  whether  Louie 
was  a  party  to  that  arrangement.  Louie  could  not  deal  with 
Don  in  relation  to  the  hops  without  inquiry  as  to  the  Stephen- 
sons'  interest  therein.  The  Stephensons  had  posso^ssion  of  the 
hops  by  the  terms  of  their  lease  to  indemnify  them  agfdnst 
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adTances,  and  the  indorsement  of  the  note  was  an  advance,  and 
j  Louie  cannot  claim  to  be  an  innocent  purchaser.    The  note  was 

a  separate  obligation  as  to  Louie^  but  was  a  ch/irge  upon  the 
hops.  It  is  hardly  correct  to  say  that  the  deposit  of  the  amount 
of  this  note  is  credited  upon  the  judgment.  It  is  credited 
against  the  judgment  for  the  amount  of  the  note,  $158.50,  but 
there  is  also  judgment  for  the  full  amount  of  the  hops,  $2,167.46, 
and  this  leaves  defendants  without  indemnity  for  the  amount 
thus  paid  on  the  note. 
The  motion  is  denied.        Reversed:  Rehearing  Denied. 


ArRued  10  October,  decided  10  December,  1007. 

8UM1£ER6  V.  GEER. 

8ft  Pac.  618.  96  Pac.  188. 

APPBAL—NoTICB— SUKFICIBNOY— JUDOMBNT— SUBPLUSAdB. 

1.  A  reference  In  a  notice  of  appeal  from  a  Judgment  to  the  entry  of  the  Judg- 
ment In  the  "Judgment  docket,*^  while  Section  106,  B.  A  O.  Oomp..  requires 
the  recording  of  Judgmentn  In  the  Journal,  which  Is,  by  section  688,  a  book  In 
which  the  clerk  must  enter  the  proceedings  of  the  court  In  term  time,  Is  a 
misdescription  of  the  record  Intended,  and  may  be  disregarded  as  surplusage 
In  determining  the  sufficiency  of  the  notice. 

8AXX— DKSCBIFTION  of  PABTY—SUFFIOreWOY. 

i.  A  defect  In  a  notice  of  appeal,  arising  from  the  failure  to  state  that  the 
person  named  In  the  notice  as  appealing  Is  the  defeated  party  In  the  action.  Is 
not  fatal.  Identity  of  the  person  being  established  under  Section  788,  subd.  S6, 
B.  A  O.  Oomp.,  from  the  Identity  of  name. 

Same— RxQUisiTKfl  of  Notiob. 

8.  A  notice  of  appeal  from  a  Judgment  containing  the  name  of  the  court  and 
the  parties,  and  reciting  that  the  defeated  party  appeals  from  a  Judgment 
rendered  and  "  entered  of  record  In  the  above-entitled  court,  •  •  •  wherein 
and  whereby  It  was  ordered  and  adjudged  substantially  as  follows,"  followed 
by  the  Judgment  appealed  from.  Is  sufficient  under  Section  640,  B.  A  O.  Oomp., 
providing  that  a  notice  of  appeal  shall  be  sufficient  If  It  contains  the  title  of 
the  cause,  the  name  of  the  parties,  and  notifies  the  adverse  party  that  an  ap- 
peal is  taken  from  the  Judgment,  though  the  omission  from  the  notice  of  the 
words  "and  cause**  after  the  phrase  "In  the  above-entitled  court." creates  a 
doubt  as  to  whether  the  Judgment  complained  of  was  rendered  In  the  case  at 
bar,  and  though  the  word  "substantially  "  qualifying  the  words  "ordered  and 
adjudged  "  makes  uncertain  what  purports  to  be  the  Judgment  attempted  to 
be  reviewed. 

Public  Lands— Dibposal—Ofpicbs  of  Oommihhioneb  and  Agbnt. 

4.  The  Governor  was  made  land  commissioner  In  1878,  by  Hill's  Ann.  Laws 
1802,  section  8606,  with  power  to  locate  all  lands  to  which  the  State  was  entitled. 
SubseQuently,  by  Act  February  18, 1800  (Jjaws  1800.  p.  156),  which  repealed  sec- 
tion 8807  and  its  amendments  of  1806  (Laws  1806.  p.  7)  and  IHOO  (I^ws  1800,  p.  04), 
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providing  for  an  agent's  appointment  and  flzlnff  his  datles,  the  Gk>vernor  wns 
made  land  commissioner,  with  authority  to  appoint  such  agents  as  might  lie 
necessary  in  the  performance  of  his  duties,  the  agents  thus  having  no  specified 
duties  other  than  to  aid  the  commissioner  In  locating  the  lands.  Held,  that 
the  commissioner  and  agents  were  not  agents  of  the  State  for  the  sale  of  state 
lands,  and,  in  an  action  against  them  for  defrauding  a  person  desiring  to  buy 
state  lands,  allegations  that  they  neglected  to  prepare  and  keep  for  public  use 
a  list  of  base  land,  and  that  they  refused  to  receive  applications  for  the  pur- 
chase of  Indemnity  land,  etc..  are  immaterial,  since  those  matters  were  not 
within  their  duties. 

AUTHOBFTY  TO  SbLI.  LAN  D— SSLLINO  LIEU  LAITD  NOT  YKT  SELECTED. 

5.  Hlirs  Ann.  Laws  18U2.  section  8607,  as  amended  in  1806  (Laws  1806.  p.  7). 
makes  It  a  duty  of  the  State  Land  Board  to  proceed  immediately  to  select  lieu 
lands  and  perfect  title  thereto  In  the  State,  and  keep  a  list  of  such  as  are  for 
sale,  etc.  Section  8206,  B.  A  O.  Oomp.  (amendment  of  1800).  provides  that  appli- 
cations to  purchase  state  lands  can  be  made  only  to  the  State  Land  Board  by 
nilng  the  application  'With  Its  clerk.  HllPs  Ann.  Laws  1802,  section  8819.  au- 
thorizing a  prospective  purchaser  to  ascertain  lands  lost  to  the  State,  and 
have  the  land  board  select  other  lands  desired  by  him  in  lieu  thereof,  was 
repealed  in  1806,  since  which  time  the  law  has  not  contemplated  sales  of  in- 
demnity lands  or  applications  for  their  purchase  until  they  have  been  selected 
and  title  perfected  In  the  State.  Held,  that  the  land  agent  or  board  has  no 
authority  to  make  contracts  for  the  State  to  sell  lieu  land  not  yet  selected  and 
to  which  title  has  not  been  perfected,  and,  if  It  were  optional  with  the  state 
land  agent  or  board  to  select  such  lieu  land  as  a  prospective  purchaser  sug- 
gests, upon  base  to  be  established  by  the  purchaser,  board  or  agent,  the  ap- 
proval by  the  United  Suites  Land  Department  of  the  selection  would  be  at 
the  applicant's  risk. 

Fbaud— Action— Complaint— Sufficiency. 

0.  In  an  action  for  fraud  against  a  state  land  commissioner  and  agents,  a 
count  of  a  complaint  which  alleges  that  plaintlfT  was  led  by  two  of  the  defend- 
ants to  buy  information  of  the  other  that  certain  school  sections  lost  to  the 
State  were  mineral  In  character,  when,  In  fact,  they  were  not  mineral  In 
character,  and  the  Information  was  false,  and  that  having  selectcHl  lieu  land 
thereon,  his  application  was  not  approved  by  the  United  States  Land  Depart- 
ment, but  does  not  allege  that  the  defendants  by  whom  he  was  induced  to 
purchase  the  Information,  knew  the  kind  of  Information  possessed  by  the  one 
selling  it,  nor  in  any  way  became  liable  as  guarantors  of  or  parties  to  the  rep- 
resentations made  him.  does  not  state  a  cause  of  action  against  them. 

Pleading— Duplicity. 

7.  A  count  of  a  complaint  In  an  action  for  fraud  alleged  that  one  of  the  de- 
fendants, a  state  land  agent,  with  Intent  to  defraud  plaintiff,  falsely  reprt^- 
sented  himself  to  be  In  possession  of  private  records  and  information  as  to 
mineral  lands  for  which  the  State  was  entitled  to  indemnity  selections,  which 
information  he  offered  to  sell  to  plaintiff,  and  pretended  that  for  a  certain 
sum  he  would  furnish  to  the  other  land  agent  for  plaintiff *s  Information  as  to 
the  whereabouts  of  certain  available  mineral  base  land  for  which  Indemnity 
lands  were  due  the  State,  and  which  would  be  approved  by  the  Land  Depart- 
ment and  Secretary  of  the  Interior,  all  of  which  ^'as  done  with  knowledge  of 
its  falsity,  and  that  he  thereby  fraudulently  obtained  plaintiff's  money.  Held. 
that,  though  the  terms  of  a  contract  are  set  up  as  constituting  part  of  the 
means  by  which  the  fraud  was  consunimated.  the  count  was  not  duplidtous. 
since  recovery  was  sought  only  upon  the  fraud  and  deceit,  while  to  render  a 
pleading  duplicitous  It  must  appear  that  two  or  more  causes  of  action  are 
relied  upon  for  a  single  recovery. 
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From  Marion:  George  H.  Buenett,  Judgrj. 

Action  by  George  Summers  against  T.  T.  Geer,  L.  B.  Geer 
and  W.  H.  Odell,  to  recover  money  obtained  from  plaintiff  by 
fraud  and  deceit.  From  a  judgment  for  defendants,  plaintiff 
appeals. 

A  motion  to  dismiss  the  appeal  was  denied. 
Motion  Overbuled:  Affirmed  as  to  T.  T.  Geer  and  L.  B. 

Geer:  Bbversed  and  Remanded  as  to  W.  H.  Odell. 


Decided  »  May.  1906. 

On  Motion  to  Dismiss  the  Appeal. 

85  Pac.  618. 

Mr.  Oeorge  G,  Bingham  and  Mr,  John  W.  Reynolds,  for  the 
motion. 
Mr.  Myron  E.  Pogue,  contra. 

Per  Curiam:  This  is  a  motion  to  dismiss  an  appeal.  The 
notice  of  appeal,  by  referring  to  the  first  page  of  the  transcript 
for  the  title  and  names  of  the  parties,  is  as  follows : 

"In  the  Circuit  Court  of  the  State  of  Oregon  for  the  County 
of  Marion.  Department  No.  1.  George  Summers,  Plaintiff, 
V.  T.  T.  Geer,  L.  B.  Geer,  and  W.  H.  Odell,  Defendants.  To 
T.  T.  Geer  and  to  George  G.  Bingham,  Your  Attorney  of  Rec- 
ord, and  to  L.  B.  Geer  and  to  George  G.  Bingham,  Your  At- 
torney, and  to  W.  H.  Odell  and  to  A.  0.  Condit  and  John  W. 
Reynolds,  Your  Attorneys  of  Record,  in  the  Above-Entitled 
Action  :•  You  and  each  of  you  are  hereby  notified,  and  you  will 
hereby  please  take  notice  that  the  plaintiff,  George  Summers, 
hereby  appeals  to  the  Supreme  Court  of  the  State  of  Oregon 
from  that  certain  judgment  made,  rendered  and  entered  of  rec- 
ord in  the  above-entitled  court  on  the  10th  day  of  July,  1905, 
at  page  405,  of  Book  24,  Judgment  Docket  for  Marion  County, 
Or.,  wherein  and  whereby  it  was  ordered  and  adjudged  sub- 
stantially as  follows: 

*Now  on  this  10th  day  of  July,  1905,  this  cause  coming  on 
to  be  heard,  plaintiff  appearing  by  M.  E.  Pogue,  his  attorney, 
and  the  defendant  T.  T.  Geer  appearing  by  George  G.  Bing- 
ham, his  attorney,  and  the  defendant  L.  B.  Geer  appearing  by 
George  G.  Bingham,  his  attorney,  and  the  defendant  W.  H. 
Odell  appearing  by  A.  0.  Condit  and  John  W.  Reynolds,  his 
attorneys,  and  now  at  this  time  the  plaintiff,  by  M.  E.  Pogue, 
his  attorney,  announcing  to  the  court  that  he  did  not  desire  to 
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iile  a  second  amended  complaint,  and  that  he  was  satisfied  with 
and  could  stand' on  his  first  amended  complaint,  and  the  defend- 
ants by  their  attorneys  now  move  the  court  for  a  judgment  of 
dismissal  for  the  failure  on  the  part  of  plaintiff  to  file  a  second 
amended  complaint,  and  it  appearing  to  the  court  that  the 
defendants'  motion  should  be  allowed,  it  is  therefore  ordered 
and  adjudged  that  plaintiff^s  action  be,  and  the  same  is,  hereby 
dismissed,  and  that  the  defendants  eaeh  recover  of  and  from  the 
plaintiff  their  costs  and  disbursements  herein  expended  and 
taxed  and  allowed  at  $46.00' — and  from  the  whole  and  every 
part  of  said  judgment.     M.  E.  Pogue,  Attorney  for  Plaintiff." 

1.  When  the  notice  of  appeal  is  not  given  in  open  court,  its 
adequacy  is  tested  by  the  following  rule:  "Such  notice  shall 
be  sufficient  if  it  contains  the  title  of  the  cause,  the  names  of 
the  parties,  and  notifies  the  adverse  party  or  his  attorney  that 
an  appeal  is  taken  to  the  supreme  or  circuit  court,  as  the  case 
may  be,  from  the  judgment,  order,  or  decree,  or  some  specified 
part  thereof":  Section  549,  B.  &  C.  Comp.  As  all  judgments 
of  the  circuit  court  are  required  to  be  recorded  in  the  journal 
(Id.  Section  196),  which  is  a  book  in  which  the  clerk  must 
enter  the  proceedings  of  the  court  in  term  time  (Id.  Section 
583),  the  reference  in  the  notice  of  appeal  to  the  entry  of  the 
judgment  in  the  "Judgment  Docket"  is  probably  a  misdescrip- 
tion of  the  record  intended  and  all  allusion  to  it  may  he  disre- 
garded as  surplusage. 

'2.  It  is  not  stated  that  the  George  Summers  mentioned  in 
the  notice  of  appeal  is  the  plaintiff  in  this  action.  This  defect 
is  not  fatal  for  certainty  to  a  common  intent  in  general  (5  Am. 
&  Eng.  Enc.  Law,  2  ed.,  799)  is  the  degree  of  indubitableness 
required  which  permits  invoking  the  presumption,  that  the 
identity  of  a  person  may  be  established  from  the  identity  of 
name;  Section  788,  subd.  25,  B.  &  C.  Comp. 

,  3.  The  omission  from  the  notice  of  the  words  "and  cause" 
after  the  phrase  "in  the  above-entitled  court"  creates  a  doubt 
as  to  whether  the  judgment  complained  of  was  rendered  in  the 
case  at  bar.  So,  too,  the  word  "substantially,"  used  to  qualify 
the  verbs  "ordered"  and  "adjudged,"  makes  uncertain  what 
purports  to  be  the  judgment  attempted  to  be  reviewed,  although 
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the  language  employed  is  designated  by  quotation  marks.  "The 
punctuation  of  an  instrument,"  says  Mir.  Tiffany  (17  Am.  & 
Eng.  Enc.  Law,  2  ed.,  20),  "may  be  considered  when  the  mean- 
ing is  doubtful."  By  rejecting  the  repugnant  words  mentioned 
and  applying  the  rules  of  construction  specified,  the  notice  of 
appeal  assailed  comes  within  the  very  liberal  provisions  of  the 
statute  regulating  its  sufl&ciency. 
The  motion  should  therefore  be  denied,  and  it  is  so  ordered. 

Motion  Overruled. 


Decided  17  December,  1W7. 

On  the  Merits. 

98  Pac.  188. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr, 
Myron  E.  Pogue. 

For  respondent  there  was  a  brief  over  the  names  of  Mr,  George 
G.  Bingham,  Mr.  John  W.  Reynolds  and  Mr.  Alva  0,  Condit, 
with  oral  arguments  by  Mr,  Bingham  and  Mr,  Reynolds, 

Statement  by  Mr.  Justice  Eakin. 

This  suit  is  brought  to  recover  as  damages  money  obtained 
from  plaintiff  by  conspiracy  and  fraud.  The  complaint  consists 
of  340  pages,  and  is  even  too  lengthy  to  include  the  first  count 
in  this  statement.  It  will  be  sufficient  to  state  generally  the 
ground  of  plaintiff's  claim.  From  Januar}%  1899,  to  January, 
1903,  defendant  T.  T.  Geer  was  Governor  and  ex  officio  land 
commissioner  of  the  State  of  Oregon,  and  defendants  L.  B. 
Geer  and  W.  H.  Odell  were  state  land  agents,  appointed  by  the 
Governor.  During  that  time,  especially  in  1902,  defendants 
conspired  for  the  purpose  of  defrauding  all  persons  desiring  to 
purchase  indemnity  lands  from  the  State  by  withholding  infor- 
mation from  them  as  to  the  State's  rights  to  indemnity  lands 
in  lieu  of  sections  16  and  36,  lost  to  the  State  by  the  creation 
of  forest  and  Indian  reserves,  adjustment  of  State  boundaries, 
and  survey  of  non-na\ngable  lakes,  of  which  there  were  82,000 
acres,  called  "lieu  land*'  base.  ■  Defendants  announced  to  the 
public  that  the  State  had  exhausted  its  supply  of  such  base 
lands,  and,. for  the  purpose  of  aiding  defendant  W.  H.  Odell 
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in  the  sale  of  information  of  such  sections  lost  to  the  State  by 
reason  of  their  mineral  character,  called  "mineral"  base,  it  was 
the  custom  of  the  said  T.  T.  and  L.  B.  Cker  to  require  appli- 
cants for  the  purchase  of  indemnity  lands  to  furnish  base  at 
their  own  expense,  and  to  refer  them  to  W.  H.  Odell  for  infor- 
mation as  to  such  base,  to  refuse  applications  for  the  purchase 
of  lieu  land,  except  through  W.  H.  Od-ell,  and  to  refuse  to  give 
information  to  applicants  as  to  non-mineral  base — ^all  alleged 
to  have  been  done  pursuant  to  such  conspiracy  and  for  the 
purpose  of  aiding  W.  H.  Odell  to  sell  such  information  as  to 
pretended  mineral  base,  and  with  knowledge  of  the  facts,  that 
T.  T.  and  L.  B.  Geer  failed  to  prepare  and  keep  for  public  use 
a  list  of  such  base  lands,  for  which  indemnity  is  due  the  State. 
The  said  L.  B.  Geer  was  accustomed  to  receive  the  applications 
to  purchase,  and  collect  from  such  applicants  the  first  payment 
of  the  purchase  money,  and  also  the  compensation  to  W.  H. 
Odell  for  such  information  prior  to  the  selection  of  said  lieu 
lands,  and  hold  and  retain  the  same  until  the  indemnity  lists 
were  furnished  the  United  States  Land  Office,  and  when  ap- 
proved by  the  local  land  officers  to  file  such  applications  with 
the  clerk,  and  cause  certificates  of  sale  to  issue  thereon  to  such 
purchaser  before  such  selections  were  approved  by  the  General 
Land  Office.  The  allegations  of  the  complaint  relating  to  the 
conspiracy  on  the  part  of  T.  T.  and  L.  B.  Geer  were  alleged  at 
great  length  and  with  particularity.  The  complaint  further 
states  that,  pursuant  to  such  conspiracy,  W.  H.  Odell  fraudu- 
lently represented  to  the  plaintiff  that  he  had  information  and 
knowledge  of  320  acres  of  mineral  base  which  he  would  furnish 
to  plaintiff  for  $480,  and  that  by  reason  of  the  acts  and  repre- 
sentations of  defendants,  and  relying  upon  the  same  and  be- 
lieving them  to  be  true,  plaintiff  paid  to  said  defendant  W.  H. 
Odell  the  said  sum  of  $480  for  such  information  of  alleged 
mineral  base,  viz.,  the  east  half  of  section  16,  township  14  south, 
range  31  east,  W.  M.,  and,  based  thereon,  plaintiff  applied  to 
said  L.  B.  Geer  for  the  purchase  of  320  acres  in  section  32, 
township  11  south,  range  14  east,  W.  M.,  from  the  State  as  lieu 
land,  and  said  L.  B.  Geer  procured  from  the  clerk  a  certifi- 


Dec.  1907]  Summers  v.  Geer.  255 

cate  of  sale  therefor  in  favor  of  plaintiflE;  that  plaintiff  was 
ignorant  of  the  fact  that  W.  H.  Odell  was  an  agent  of  the 
State;  that  said  base,  so  furnished  by  W.  H.  Odell  was  not 
mineral  in  character,  and  had  not  been  lost  to  the  State,  and 
could  not  be  used  as  base  for  the  purchase  of  lieu  lands;  and 
plaintiff's  application  was  rejected,  and  the  certificate  issued 
to  him  canceled.  Plaintiff  claims  damages  in  the  sum  of  $480, 
with  interest,  and  punitive  damages  in  the  sum  of  $1,000.  There 
are  25  other  counts  in  the  complaint,  all  based  upon  the  same 
allegations  as  the  first,  except  that  they  are  upon  claims  in  favor 
of  other  persons  andf  assigned  to  plaintiff.  Motions  were  filed 
to  strike  out  all  the  allegations  which  alleged  any  acts  of  de- 
fendants T.  T.  and  L.  B.  Geer  tending  to  dhow  their  custom 
with,  or  representations  to,  the  public,  the  greater  portion  of 
which  were  sustained.  A  general  demurrer  to  the  complaint 
was  filed  by  the  defendant  W.  H.  Odell  on  the  ground  that  sev- 
eral causes  of  action  have  been  improperly  united,  and  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
also  by  the  defendants  T.  T.  and  L.  B.  Geer,  for  the  reason  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  them,  which  were  sustained  by  the  court,  judgment  be- 
ing rendered  thereon  dismissing  the  action. 

Eeveesed  and  Eemanded. 

Mr.  Justice  Eakin,  after  atating  the  facts  in  the  foregoing 
terms,  delivered  the  opinion  of  the  court. 

4.  It  becomes  necessary  to  notice  the  provisions  of  the  stat- 
ute as  to  the  power  and  duties  of  the  Land  Commissioner  and 
Land  Agent.  The  Governor  was  first  made  Land  Commissioner 
in  1878,  with  power  to  locate  all  lands  to  which  the  State  was 
entitled  (Hill's  Ann.  Laws  1892,  §  3595),  and  by  Section  3597 
he  was  authorized  to  appoint  an  agent  to  select  State  lands; 
this  latter  section  was  amended  in  1895  by  giving  more  specific 
directions  as  to  the  powers  and  duties  of  such  Land  Agent,  and 
also  requiring  the  State  Land  Board  to  ascertain  all  the  losses 
sustained  by  the  State  by  reason  of  the  occupation  of  the  six- 
teenth and  thirty-sixth  sections  and  to  select  lieu  land  therefor, 
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and  "that  a  list  of  such  lands  so  selected  be  kept  in  a  book 
accessible  to  every  one,  in  the  clerk^s  office  *  *  accurately 
describing  the  lands  for  sale  and  the  land  for  which  it  was 
taken  in  lieu";  this  section  is  a  p€ui;  of  Chapter  52  of  ffiirs 
Ann.  Laws  of  Oregon,  1892,  and  was  again  amended  by  the  leg- 
islature in  1899  with  additional  duties  upon  the  State  Land 
Agent  as  to  such  lieu  lands  and  giving  to  him  general  super- 
vision of  all  lands  acquired  by  the  State  by  foreclosure  of 
mortgages,  etc.;  this  amendment  was  approved  and  became  a 
law  February  17,  1899.  Laws  1899,  p.  94.  At  the  same  term 
of  the  legislature  a  new  act  was  passed  relating  to  the  selection 
and  sale  of  State  lands,  which  was  approved  by  the  Governor 
and  became  a  law  on  February  18,  1899  (Laws  1899,  p.  156), 
expressly  repealing  Chapter  52,  of  which  Section  3597  was  a 
part;  this  act  of  February  18,  1899,  appointed  the  Governor 
as  Land  Commissioner,  and  empowers  him  ^'to  locate  the  lands 
to  which  the  State  of  Oregon  is  entitled,'^  and  he  ''is  author- 
ized to  appoint  such  agent  or  agents  as  may  be  necessary  in 
the  performance  of  his  duties." 

Applications  to  purchase  State  lands  can  be  made  only  to 
the  State  Land  Board,  and  must  be  filed  with  the  clerk  of  the 
Board,  and  the  purchase  price  paid  to  him,  but  since  Febru- 
ary 18,  1899,  until  February,  1907,  the  State  Land  Agent  has 
had  no  specified  duties  other  than  to  aid  the  Comtnissioner  in 
locating  the  lands  to  which  the  State  is  entitled.  Therefore 
the  allegations  in  the  complaint  that  the  defendants  T.  T.  and 
L.  B.  Geer  neglected  to  prepare  or  file,  and  keep  for  public 
use,  a  list  of  such  base  land,  and  that  they  refused  to  receive 
applications  for  the  purchase  of  indemnity  lands,  or  required 
applicants  to  furnish  base  at  their  own  expense,  and  other 
matters  with  reference  to  certain  customs  and  usages  of  de- 
fendants, are  wholly  immaterial  as  these  matters  were  not 
within  their  duties  or  province;  they  were  not  agents  of  the 
State  for  the  sale  of  State  lands. 

5.  Section  3597,  HilPs  Ann.  Laws  1892,  as  amended  in  1895 
(Ijaws  1895,  p.  7),  made  it  a  duty  of  the  State  Land  Board 
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to  proceed  immediately  to  select  such  lieu  lands,  and  perfect 
title  thereto  in  the  State,  and  keep  a  list  of  such  that  are  for 
sale,  together  with  the  base  upon  which  the  selection  is  made. 
This,  however,  was  to  be  a  list  of  selections  to  which  title  had 
been  perfected  and  of  the  lands  for  sale.  By  Section  3296,  B. 
4  C.  Comp.  (amendment  of  1899),  applications  to  purchase 
State  lands  can  be  made  only  to  the  State  Land  Board  by  filing 
the  same  with  the  clerk  of  the  Board.  It  is  alleged  that  T.  T. 
and  L.  B.  Geer  directed  and  advised  the  clerk  of  the  State 
l«and  Board  to  refer  all  applicants  for  lieu  lands  to  L.  B. 
Geer ;  but  the  clerk  was  not  the  clerk  of  the  Governor  or  agent, 
^B.d  they  had  no  control  or  authority  over  him.  The  burden 
^^  plaintiff's  allegations  upon  the  matter  of  the  fraud  of  T.  T. 

^^i  L.  B.  Geer  is,  that  it  was  their  custom  and  usage  to  repre- 

^^t  to  the  public  and  plaintiff  that  there  was  no  available 

^on-mineral  base  and  to  refer  all  applicants  to  W.  H.  Odell 

^^  information  as  to  mineral  base,  and  that  plaintiff,  having 

•   J^^fedge  of  this  custom,  applied  to  W.  H.   Odell  for  such 

^^ixiation  to  his  damage. 

In  1902  there  was  no  law  authorizing  a  prospective  pur- 
c^isser  to  ascertain  lands  lost  to  the  State,  and  based  thereon 
have  the  Board  select  other  lands  desired  by  him  in  lieu 
thereof.  The  act  of  1887  (Hill's  Ann.  Laws  1892,  §3619) 
did  authorize 'such  a  proceeding,  but  this  was  repealed  by  the 
act  of  1895  (Laws  of  1895,  p.  7),  since  which  time  the  law 
has  not  contemplated  sales  of  indemnity  lands  or  applications 
for  their  purchase  until  the  same  have  been  selected  and  title 
thereto  perfected  in  the  State.  It  was  not  within  the  power 
or  authority  of  the  Agent  or  Board  to  make  contracts  for  the 
State  to  sell  lieu  lands  not  yet  selected  and  to  which  the  State 
had  not  perfected  title.  It  may  have  been  optional  with  the 
State  Land  Agent  or  Board  to  select  such  lieu  land  as  ^ome 
prospective  purchaser  might  suggest  upon  base  to  be  established 
by  such  purchaser,  board,  or  agent;  but  such  was  not  made 
their  duty,  and  the  approval  by  the  United  States  Land  De- 
partment of  such  selections  would  be  at  the  risk  of  such  appli- 

^*^^-     50  Or. 17 
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6.  Much  that  is  alleged  as  against  T.  T.  and  L.  B.  Geer  is 
immaterial  by  reason  of  the  terms  of  tliese  statutes.  Plaintiff 
seeks  to  recover,  not  because  he  was  induced  or  compelled  to 
pay  for  information  as  to  available  base,  but  because  of  the 
fraud  by  which  he  was  led  to  buy  information  that  certain 
school  sections  were  mineral,  when,  in  fact,  such  information 
was  false,  and  such  lands  were  not  mineral  in  character,  and 
because  of  his  consequent  loss  of  the  money  paid  therefor  and 
failure  to  secure  lieu  land  thereon.  It  is  not  alleged  as  against 
T.  T.  and  L.  B.  Geer  that  they  knew  the  kind  of  information 
possessed  by  W.  H.  Odell  as  to  the  mineral  character  of  the 
land,  or  that  they  represented  that  the  land  was  mineral,  or  in 
any  way  made  themselves  liable  as  guarantors  or  parties  to 
the  representations  of  W.  H.  Odell.  Therefore  the  complaint 
is  insufficient  to  create  a  liability  as  against  T.  T.  and  L.  B. 
Geer;  and  the  demurrer  was  properly  sustained. 

7.  As  to  the  sufficiency  of  th^  complaint  as  against  VV.  H. 
Odell,  it  is  alleged  that,  with  intent  to  defraud  plaintiff,  he 
falsely  represented  himself  to  be  in  the  possession  of  private 
records  and  information  as  to  the  whereabouts  of  large  tracts 
of  mineral  lands,  for  which  the  State  of  Oregon  was  entitled 
to  indemnity  selections,  which  information  he  offered  to  sell 
to  the  plaintiff;  and  that  he  falsely  represented  and  pretended 
to  plaintiff  that  for  the  sum  of  $480  he  would  furnish  for 
plaintiff  to  L.  B.  Geer,  State  Land  Agent,  information  as  to 
the  whereabouts  of  320  acres  of  available  mineral  base  land, 
and  that  such  lands  were  mineral  in  character  and  valid  base, 
for  which  indemnity  lands  were  due  the  State  of  Oregon,  and 
would  be  approved  by  the  Land  Department  and  Secretary  of 
the  Interior,  all  of  which,  it  is  alleged,  was  done  with  knowl- 
edge of  its  falsity,  and  that  he  thereby  fraudulently  obtained 
plaintiff's  money. 

It  is  claimed  that  this  was  objectionable  for  duplicity  in 
alleging  upon  breach  of  contract  and  upon  fraud  and  deceit. 
To  constitute  duplicity  in  pleading,  it  is  not  enough  that  it 
appears  therefrom  that  the  plaintiff  has  more  than  one  cause 
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of  action.  It  mu&t  appear  that  he  relies  on  more  than  one  as 
the  ground  of  a  single  recovery.  It  is  not  objectionable  be- 
cause he  sets  up  the  terms  of  a  contract  as  constituting  part 
of  the  means  by  which  the  fraud  was  consummated,  so  long  as 
he  does  not  seek  to  recover  upon  it:  Bingham  v.  Lipman,  40 
Or.  363  (67  Pac.  98)  ;  Raymmd  v.  Sturgis,  23  Conn.  134. 
But  we  think  the  complaint  clearly  shows  that  the  plaintiff  is 
relying  upon  the  fraud  and  deceit,  and  not  upon  a  breach  of 
contract.  We  understand  the  rule  to  be  that  a  pleading  is 
duplicitous  only  when  it  so  alleges  both  the  contract  and  deceit 
that,  upon  the  trial,  one  recovery  may  be  had  upon  either  the 
contract  or  the  deceit;  but  the  complaint  here  plainly  discloses 
that  the  recover}-  is  sought  only  for  the  deceit,  and  states  a 
good  cause  of  action  against  W.  H.  Odell,  and  his  demurrer 
was  improperly  sustained. 

The  judgment,  therefore,  will  be  sustained  as  to  T.  T.  and 
L.  B.  Geer,  and  reversed  as  to  W.  H.  Odell,  and  remanded  to 
the  lower  court  for  such  further  proceedings  as  may  be  proper 
and  Hot  inconsistent  with  this  opinion. 

Reversed  and  Remanded. 


Argued  0  May,  decided  25  June,  19U7. 
MONTGOMERY  v,  SOMERS. 

90  Pac.  «74. 

Etidsnck— Damaoes—Conclusion  or  Witness. 

1.  Thouffh  a  witness  may  state  the  facts  upon  which  an  alleged  damage  is 
predicated,  he  should  not  be  allowed  to  give  hl8  opinion  as  to  the  amount  of 
damages  resulting  from  a  given  act,  that  being  for  the  Jury  to  determine. 

Same— Habmless  Ebbob. 

i.  Error  in  an  action  for  trespass  to  land,  in  allowing  a  witness  to  give  his 
opinion  as  to  the  amount  of  damages  resulting  from  the  trespass,  was  harm- 
less, it  appearing  that  the  incompetent  testimony  did  not  influiMice  the 
verdict. 

Same— Prbsukftion  That  Testimony  Will  Support  Verdict. 

3.  Where,  In  an  action  for  damage  to  a  growing  hay  crop  by  trespass,  de- 
fendant's bin  of  exceptions  to  the  ruling  admitting  testimony  as  to  the  value 
oC  the  crop  did  not  contain  all  the  evidence,  and  there  was  no  statement  that 
testimony  was  not  offered  to  show  how  many  tons  of  hay  the  crop  would  have 
made,  had  It  not  been  injured,  or  the  cost  of  harvesting,  it  must  be  presumed 
that  there  was  such  testimony  introduced  sufficient  to  support  the  verdict. 
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Dbdication— Highways— Public  Lands— Act  of  Congbkss  Constbited. 

4.  Section  2477.  Rev.  St.  U.  S.  [U.  S.  Oorap.  St.  IflOl,  p.  1667],  grantln*  a  right 
of  way  for  highways  over  public  lands  not  reserved  for  public  uses.  Is  an  ex- 
press dedication  of  a  right  of  way,  and  an  acceptance  of  the  grant  while  the 
land  is  a  part  of  the  public  domain  may  be  effected  by  pfibllc  user  alone,  with- 
out any  action  of  the  public  highway  authorities,  and,  when  an  acceptance 
thereof  has  once  been  made,  the  highway  is  legally  established,  and  is  there- 
after a  public  easement  upon  the  land,  and  subsequent  entrymen  and  claim- 
ants take  subject  to  such  easement. 

Trespass— Trial— I  NSTRiTCTio  NS. 

6.  Where,  in  trespass  to  land,  defendants  relied  upon  its  user  for  several 
years  as  a  highway  while  the  land  was  public  domain,  an  instruction  that  by 
United  States  statute  a  right  of  way  for  highways  Is  granted  over  public  lands, 
and  long-continued  user  by  the  pubic  Is  *'  sufficient "  to  establish  an  accept- 
ance of  the  grant,  was  not  objectionable  as  declaring  long-continued  user 
"  essential  "  to  the  establishment  of  the  highway. 

Instruction— Trail  or  Definite  Path  a  Public  Highway. 

«.  An  instruction  In  trespfiss  that  If,  while  the  land  over  which  a  trail  ilea 
was  public  land,  the  public  "  for  a  long  period,  viz.,  ten  years  or  more."  used 
as  a  public  highway  a  definite  path.  It  thereby  became  a  public  highway,  was 
not  objectionable  as  declaring  such  user  necessary  to  the  establishment  of  a 
highway. 

Highways— Prescriptive  Right— Width. 

7.  Where  the  right  to  a  highway  depends  solely  upon  user  by  the  public.  Its 
width  is  measured  by  the  extent  of  the  user;  but  the  public  ^-111  not  be  con- 
lined  to  the  track  made  by  vehicles,  etc.  And.  on  the  other  hand,  the  public 
cannot  acquire  a  precrlptlve  right  to  pass  over  land  generally;  but  the  user 
must  be  by  way  of  a  certain  well-deflned  line  of  travel,  not  including,  however, 
all  the  land  over  which  loose  stock  being  driven  travel  promiscuously,  though 
in  a  generally  uniform  direction. 

Same— Not  Reversible  Error  to  Instruct. 

8.  Though  the  extent  of  user  and  reasonable  width  of  a  highway  claimed 
by  the  public  is  generally  for  the  Jury,  where  defendants  justified  a  trespass 
to  land  on  user  for  several  years  by  drovers,  etc.,  as  a  highway,  while  It  was 
public  domain.  In  view  of  Section  4700.  B.  A  O.  Oomp.  (Laws  1008.  p.  207),  pro- 
viding that  all  county  roads  shall  be  00  feet  wide,  etc..  it  was  not  reversible 
error  to  Instruct  that,  if  the  trail  was  a  legal  highway,  It  must  be  considered 
of  reasonable  width  for  the  convenient  use  of  the  public,  not  exceeding  00  feet. 

From  Wallowa:  Robert  Eakin,  Judge. 

Action  by  William  Montgomery  against  E.  P.  Somers  for 
trespass. 

From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 

Affirmed. 

Statement  by  Mr.  Commissioner  Slater. 

On  February  2,  1906,  plaintiff  and  his  lessor  settled  upon, 
and  entered  as  homesteads,  under  the  laws  of  the  United 
States,  adjoining  tracts  of  land  lying  in  the  eastern  part  of 
Wallowa  County,  in  a  deep  and  precipitous  canyon  on  the  Ini- 
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naha  River.  From  the  year  1896,  and  prior  to  plaintiff's  entry 
and  settlement,  stockmen  and  the  public  generally  had  been 
traveling  up  and  down  this  canyon-  driving  herds  of  cattle, 
horses,  and  sheep  to  and  from  the  grazing  territory,  by  which 
travel  trails  had  been  made  along  the  borders  of  this  river  and 
across  the  small  level  places  or  river  bottoms  in  the  canyon. 
These  settlers  were  engaged  in  raising  stock,  and  by  means  of 
a  few  acres  of  tillable  land  were  enabled  to  raise  a  few  tons  of 
hay  to  sustain  their  stock  through  a  stress  in  winter.  In  May, 
1906,  plaintiff  had  fenced  in  and  under  cultivation  and  sown 
to  grain  for  hay,  two  or  three  of  these  flats  or  bottoms,  includ- 
ing some  land  he  had  leased,  in  all  about  11  acres,  besides  som^ 
land  upon  the  hillside  was  inclosed  to  save  the  grass  for  winter 
pasturage.  In  fencing  his  land,  plaintiff  left  a  passageway,  16 
to  20  feet  wide,  along  the  bank  of  the  stream  for  a  way  for 
the  public.  On  the  20th  of  May,  1906,  defendant's  servants 
and  employes  were  driving  2,000  head  of  his  sheep  along  this 
canyon,  and  on  coming  to  plaintiff's  premises  the  sheep  re- 
fused to  go  along  the  roadway  left  by  plaintiff  for  passage,  and 
some  of  them  broke  through  into  his  inclosure,  and  those  in 
charge  of  them  drove  all  of  the  sheep  through  and  across  plain- 
tiff's inclosures,  destroying  a  portion  at  least  of  his  crop,  for 
which  plaintiff  brought  this  action  in  trespass,  demanding  dam- 
ages to  the  amount  of  $150.  The  defendant  answered,  denying 
all  of  the  complaint,  excepting  he  admitted  that  he  was  the 
owner  of  the  sheep  which  did  the  damage,  and  by  an  affirma- 
tive answer  he  claimed  that,  long  prior  to  the  plaintiff's  settle- 
ment on  the  land,  a  legal  highway  had  been  located  and  estab- 
lished and  existed  at,  over,  and  across  the  inclosed  premises 
where  the  sheep  had  been  driven,  and  that  plaintiff  in  fencing 
the  land  had  unlawfully  closed  up  the  highway.  The  reply  put 
at  issue  these  aflSrmative  allegations  of  the  answer.  During 
the  course  of  the  trial,  the  court  permitted  the  plaintiff  to 
testify,  over  defendant's  objections,  that  the  aggregate  amount 
of  damages  to  him,  caused  by  defendant's  alleged  trespass,  was 
at  least  $150,  and  that  he  could  not  possibly  replace  the  amount 
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cf  hay  destroyed  for  less  than  that  amount;  and  also  permitted 
one  George  Houser  likewise  to  testify,  over  defendant's  abjec- 
tions, that  plaintiff  was  damaged  $200  or  $300.  This  verdict 
was  for  plaintiff  in  the  sum  of  $65,  on  which  judgment  was 
entered,  from  which  defendant  appeals,  assigning  as  errors  the 
admission  of  the  testimony  mentioned,  besides  objections  to 
the  court's  instruction. 

For  appellant  there  was  a  brief  and  an  oral  argument  bv 
Mr.  D,  W.  Sheahan, 

For  respondent  there  was  a  brief  and  an  oral  argument  bv 
Jdr,  J,  A.  Burleigh, 

Opinion  by  MIr.  Commi.ssioneb  Slater. 

1.  It  is  unquestionably  the  settled  law  of  this  State  that  in 
actions  of  this  character,  while  a  witness  may  state  tlie  facts 
upon  which  the  damage  is  predicated,  he  cannot  give  his  opin- 
ion as  to  the  amount  of  the  damages  resulting  from  a  given 
act,  because  it  is  the  exclusive  provinces  of  the  jury  to  ascer- 
tain from  the  facts  given  in  evidence  the  amount  of  dama.sres. 
under  the  rules  of  law  given  to  them  by  the  court :  Burton  v. 
Severance,  22  Or.  91  (29  Pac.  200) ;  Chan  Sing  v.  Portland, 
37  Or.  68  (60  Pac.  718) ;  United  States  v.  McCami,  40  Or.  13 
(66  Pac.  274) ;  Pacific  Live  Stock  Co,  v.  Murray,  45  Or.  103 
(76  Pac,  1079).  For  this  reason  the  court  erred  in  permit- 
ting, over  defendant's  objection,  the  plaintiff  and  witness  Hou- 
ser to  give  their  opinion  as  to  the  amount  of  plaintiff's  dam- 
ages ;  but  it  does  not  necessarily  follow  that  for  that  reason  the 
judgment  must  be  reversed.  If  it  clearly  appears  from  the 
record  that  the  incompetent  testimony  admitted  did  not  influ- 
ence the  verdict,  it  will  not  be  cause  for  reversal:  Heneky  v. 
Smith,  10  Or.  349  (45  Am.  Rep.  143)  ;  French  v.  Cresswell 
13  Or.  418  (11  Pac.  62)  ;  Strickland  v.  Geide,  31  Or.  373  (49 
Pac.  982) ;  13  Cyc.  193. 

The  record  discloses  that  the  plaintiff  claimed  damages  to 
the  amount  of  $150,  and  after  having  testified  about  the  con- 
dition of  the  crop,  and  the  amount  destroyed,  and  the  value, 
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he  was  permitted  to  testify  that  his  damages  amounted  to  that 
much  at  least,  while  Houser  testified  that  they  were  as  much 
as  $200  to  $300;  and  he  also  gave  testimony  of  the  condition 
of  the  crop  and  the  value  of  hay  to  a  person  in  the  position  that 
plaintiff  was,  but  the  verdict  was  for  only  $65.  The  jur}' 
could  not  have  found  that  plaintiff  was  entitled  to  only  $65 
if  they  had  given  any  weight  to  the  opinion  evidence  of  either 
of  these  witnesses.  There  was  no  counterclaim  or  offset  pleaded 
by  which  the  jury  could  have  reduced,  to  the  amount  of  the 
verdict,  the  estimate  of  damages  made  by  plaintiff  or  Houser 
when  testifying.  At  the  same  time,  there  was  other  and  com- 
petent testimony  from  which  they  may  have,  and  no  doubt  did, 
frame  their  verdict.  The  case  of  French  v.  Cresswell,  13  Or. 
418  (11  Pac.  62)  in  one  respect  is  very  similar  to  this  action. 
Mr.  Justice  Thayer,  at  page  424  of  13  Or.  (page  64  of  11 
Pac.),  says: 

"We  have  noticed  the  exceptions  taken  to  the  admission  of 
testimony  regarding  the  amount  of  damages  sustained  by  the 
respondent  in  consequent  of  the  sheep  feeding  upon  the  land, 
and  agree  with  the  appellant's  counsel  that  many  of  the  ques- 
tions asked  the  witness  upon  that  subject  were  informal;  but 
the  verdict  was  so  small  that  we  have  concluded  that  the  ap- 
pellant could  not  have  been  materially  injured  on  account  of 
it.  If  the  respondent  was  entitled  to  any  verdict  at  all,  she 
was  certainly  entitled  to  the  amount  recovered.^' 

2.  Error  is  also  assigned  to  the  effect  that  all  the  witnesses, 
including  plaintiff,  were  permitted  to  testify  as  to  what  was  the 
value  of  the  hay  crop  as  if  the  same  had  been  raised,  harvested, 
and  ready  for  use  in  feeding  season,  while  it  was  alleged  and 
admitted  that  the  crop  was  a  growing  crop,  and  that  no  allow- 
ance or  deduction  was  made  for  the  necessary  expense  and 
trouble  of  raising  and  harvesting  the  crop. 

3.  To  support  this  contention,  it  is  asserted  that  no  testimony 
whatever  was  offered  to  show  how  many  tons  of  hay  the  crop 
would  have  made,  if  not  injured,  or  what  the  cost  of  caring 
for  and  harvesting  the  same  would  have  been.  Xo  testimony 
to  that  effect  appears  in  the  record,  it  is  true;  but  the  bill  of 
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exceptions,  however,  does  not  purport  to  contain  all  of  the 
evidence,  but  only  "a  suiScient  amount  to  explain  the  excep- 
tions," and  there  is  no  statement  therein  to  the  effect  that  no 
such  testimony  as  asserted  was  offered.  Unless  it  aflSnnatively 
appears  in  the  record  to  the  contrary,  it  must  be  presumed, 
therefore,  that  there  was  testimony  of  that  character  intro- 
duced suflScient  to  8upi)ort  the  verdict. 

4.  The  defendant  at  the  trial  offered  proof  tending  to  show 
that,  for  several  years  prior  to  the  entry  and  settlement  by 
plaintiff  and  his  lessor  of  the  lands  alleged  to  have  been  tres- 
passed upon,  and  while  the  same  were  vacant,  unappropriated 
public  lands  of  the  United  States,  the  portion  thereof  over 
which  defendants'  sheej)  passed  had  been  used  for  a  road  or 
trail  for  the  passage  of  all  kinds  of  public  travel,  except 
wheeled  vehicles;  that  ii  had  been  during  all  those  years  habit- 
ually and  continuously  'ised  as  a  road  over  which  passed  per- 
sons on  foot  and  on  horseback,  such  as  stockmen,  ranchers, 
miners,  prospectors,  and  in  fact  any  and  all  persons  who  had 
occasion  to  travel  in  or  through  that  vicinity,  especially  stock 
raisers  and  drovers  in  driving  large  bands  of  stock,  such  as 
horses,  cattle,  and  sheep,  to  and  from  the  public  ranges  above 
and  below  those  lands;  tuat  said  road  or  trail  lies  in  a  very 
deep,  narrow,  canyon,  sometimes  called  a  "box  canyon,^' 
through  which  runs  the  Imnaha  River;  that  along  the  sides  or 
bluffs  of  this  canyon  are  high  perpendicular  cliffs  or  walls  of 
rock,  commonly  called  "rim  rock,"  running  parallel  to  the  river, 
and  which  naturally  confine  the  travel  to  the  narrow  bottoms 
and  lower  edges  of  the  cliffs,  and  between  the  "rim  rock''  and 
the  river;  that  it  had  been  thus  continuously  used  as  such  road 
by  the  general  public  long  before  and  up  to  the  time  the  lands 
alleged  to  have  been  trespassed  upon  were  entered  or  settled 
upon;  that  on  account  of  the  narrow  space  of  ground  upon 
which  it  was  practicable  to  travel,  the  road  or  trail  became  a 
well-worn  and  well-defined  line  of  travel;  that  the  road  had 
been  recognized  as  a  public  highway  by  the  public  and  road 
authorities  from  the  year  1896  to  the  time  it  was  obstructed 
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by  plaintiff;  that  since  1896  the  road  supervisors  of  the  road 
district,  in  which  said  road  or  trail  is  situated,  caused  work 
to  be  perfonned  on  this  road,  some  upon  and  along  the  lands 
alleged  to  have  been  trespassed  upon;  that  the  width  of  the 
line  of  travel  varied  through  these  lands. 

In  some  places  it  was  confined  to  one  path  or  trail,  on  ac- 
count of  the  proximity  of  the  rim  rocks  to  the  river;  while  at 
other  places,  where  there  were  small  flats  or  bottoms,  the  line 
of  travel  would  broaden  out  and  cover  almost  all  the  level 
ground,  which  the  testimony  showed  to  be  on  those  flats  not 
more  than  75  yards  wide.  Proof  was  also  offered  tending  to 
show  that  the  road  ran  right  through  the  middle  of  those  flats, 
and  would  take  about  all  of  them,  not  less  than  60  feet  in  any 
place  on  those  flats,  but  generally  a  great  deal  more,  especially 
when  a  band  of  loose  stock  were  driven  along  there,  in  which 
cases  the  stock  would  spread  out  and  cover  all  the  flats;  that 
the  travel  on  this  road  or  trail  was  continuous,  uninterrupted, 
and  unobstructed  until  the  fall  of  1905,  when  plaintiff  settled 
there  and  inclosed  three  of  those  little  flats,  by  building  wire 
fenoee  connected  with  the  rim  rocks  in  such  manner  as  to  form 
a  separate  inclosure  of  each  flat,  and  at  the  same  time  obstruct 
and  inclose  the  road  where  it  ran  across  each  flat,  and  forced 
the  travel  to  leave  the  old  road  and  pass  along  a  narrow  pas- 
sageway from  16  feet  to  20  feet  wide  next  to  the  bank  of  the 
river.  Upon  this  testimony  the  court^s  instructions  were  baaed. 
Defendant  excepted  to  the  words  "long-continued  user,"  used 
by  the  court  in  itB  third  instruction,  which  is  as  follows : 

"But  by  Bev.  Stat.  IT.  S.  §  2477  (U.  S.  Comp.  St.  1901,  p. 
1567),  a  right  of  way  for  the  construction  of  highways  is 
granted  over  public  lands  of  the  United  States,  and  long-con- 
tinued user  by  the  public  is  sufficient  to  establish  that  the 
United  States'  grant  of  the  way  has  been  accepted  by  the  pub- 
lic.^' 

Defendant  also  excepted  to  the  words  "for  a  long  period, 
viz.,  10  years  or  more,''  used  by  the  court  in  the  fourth  in- 
struction, which,  in  part,  is  as  follows: 

"And  if  you  find  that,  while  this  land  over  which  the  trail 
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lies  was  United  States  lands,  the  public  for  a  long  ])eriod,  vi2.. 
10  years  or  more,  used  as  a  public  highway  a  definite  path  or 
trail  as  a  means  of  passage  from  one  point  to  another,  tlien  I 
instruct  you  that  such  trail  became  thereby  a  public  high- 
way/* etc. 

Based  on  these  exceptions,  error  is  assigned. 

5.  The  act  of  Congress  referred  to  by  the  court  is  an  express 
dedication  of  a  right  of  way,  and  an  -acceptance  of  the  grant, 
while  the  land  is  a  part  of  the  public  domain,  may  be  effected 
by  public  user  alone,  without  any  action  on  the  part  of  the 
public  highway  authorities.  When  an  acceptance  thereof  has 
once  been  made,  the  highway  is  legally  established,  and  is 
thereafter  a  public  easement  upon  the  land,  and  subsequent 
entrymen  and  claimants  take  subject  to  such  easement:  Wal- 
lowa County  V.  Wade,  43  Or.  253  (72  Pac.  793) ;  McRose  v. 
Bottyer,  81  Cal.  122  (22  Pac.  393);  Smith  v.  Mitchell,  21 
Wash,  536  (58  Pac.  667);  75  Am,  St.  Rep.  858).  When  the 
general  public  enter  upon  public  lands  not  reserved  for  public 
use,  for  the  purpose  of  appropriating  a  definite  portion  thereof 
for  a  highway,  or  to  lay  out  or  construct  a  highway  for  public 
use  they  do  so  with  the  consent  of  the  owner  previously  given 
by  express  dedication.  Under  sudi  circumstances,  the  duration 
of  the  user  is  not  material,  so  long  as  it  is  sufficient  to  clearly 
assert  an  intention  on  the  part  of  the  general  public  to  make 
such  appropriation;  but  when  there  is  no  express  dedication, 
and  user  is  relied  upon  to  raise  a  presumption  of  dedication, 
the  entry  is  presumed  to  be  against  the  consent  of  the  owner, 
and  the  duration  of  the  user  is  then  material.  The  law  upon 
this  question  has  been  well  stated  as  follows: 

"Except  when  user  is  relied  on  to  raise  a  presumption  of 
dedication,  the  duration  of  the  user  is  wholly  immaterial.  It 
i?  not  necessary  that  such  user  should  continue  any  definite 
length  of  time.  *  *  While  no  dedication  will  be  presumed 
from  user  alone,  unless  the  user  has  been  so  long  and  so  gen- 
eral that  the  public  convenience  would  be  materially  affected 
by  its  interruption,  no  such  requirement  applies  strictly  as  to 
the  user  which  constitute?  the  acceptance  of  a  dedication  other- 
wise established;  it  heinsr  onlv  necessarv  that  those  who  wouH 
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naturally  be  expected  to  enjoy  it  do,  or  have  done  so,  at  their 
pleasure  and  convenience":  13  Cyc.  465,  466. 

The  court,  when  using,  in  the  third  instruction,  the  language 
to  which  objection  is  made,  has  not  declared  "long-continued 
user"  essential  to  establishment  of  the  highway;  but  the  lan- 
guage of  the  instruction  is  "long-continued  user  by  the  public 
is  sufficient,"  which  is  undoubtedly  correct. 

6.  And,  when  giving  the  fourth  instruction,  the  court  has 
not  declared  a  user  "for  a  long  period,  viz.,  10  years  or  more," 
necessary  to  the  legal  establishment  of  the  highway;  but  the 
court  haa  said,  in  effect,  that,  if  you  find  a  user  for  that  period 
of  time,  then  such  trail  became  a  legal  highway,  and  such  is 
the  law.  The  instructions  were  applicable  to  the  testimony,  for 
the  record  shows  that  the  ui^ntroverted  testimony  was  that 
the  public  had  traveled  along  this  route  from  prior  to  1896, 
up  to  May,  1906,  when  the  damage  was  done.  But  if  it 
could  be  fairly  said  that  the  jury  may  have  understood 
the  court  to  have  meant  by  these  instructions  that  such  long- 
continued  user  was  necessary  to  the  legal  establishment  of  the 
highway,  yet  it  is  plainly  manifested  by  the  verdict  that  they 
did  not  so  interpret  the  instruction.  They  must  have  neces- 
sarily found  that  the  highway  claimed  by  ithe  defendant  did  in 
fact  exist,  for  the  amount  of  their  verdict  is  manifestly  for  the 
%alue  of  part  only  of  the  crop,  that  part  not  on  the  highway, 
otherwise  the  verdict  muat  have  been  for  a  much  larger  amount. 
There  was  testimony  that  damage  was  done  off  of  the  track  of 
the  asserted  highwaj^,  and  the  court  also  instructed  the  jury  as 
follows : 

"But  even  though  you  find  that  the  trail  is  a  legal  highway, 
if  you  &nd  that  the  defendant  in  so  passing  his  sheep  across 
plaintiff's  fields,  at  the  points  complained  of,  ijemiitted  his 
sheep  to  do  any  unnerjessary  damages — ^that  is,  damages  oflE  the 
trail  that  could  have  been  reasonably  avoided— then,  still  de- 
fendant would  be  liable  for  such  unnecessary  damages." 

In  any  event,  therefore,  neither  of  these  instructions  could 
have  injured  the  defendant. 

7.  Objection  was  also  made  by  defendant  to  the  following 
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inBtrnctioii :  "If  the  trail  was  a  legal  highway,  then  it  must 
he  considered  of  reasonable  width  for  the  convenient  use  of  the 
public,  not  to  exceed  60  feet/'  The  defendant  contends  that 
the  limitation  of  60  feet  was  erroneous.  WTiere  the  right  to  a 
highway  dependa  solely  upon  user  by  the  public,  its  width  and 
the  extent  of  the  servitude  imposed  on  the  land  are  measured 
and  determined  by  the  character  and  extent  of  the  user,  for 
the  easement  cannot  on  principle  or  authority  be  broader  than 
the  user.  This  does  not  mean,  however,  that  the  public  will 
be  confined  to  the  precise  portion  of  the  soil  on  which  the 
wheels  of  passing  vehicles  may  run,  commonly  called  the  track : 
Bayard  v.  Sta/ndard  Oil  Co,  38  Or.  438  (63  Pac.  614:  13  Cyc. 
488).  While  it  is  the  general  rule  that  the  width  of  a  highway 
established  by  user  is  limited  to  the  ground  actually  used,  the 
question  is  usually  for  the  jury,  giving  proper  consideration  to 
the  circumstances  and  conditions  attending  the  use.  Bayard 
V.  Standard  OH  Co.  38  Or.  438.  On  the  other  hand,  the  public 
cannot  acquire  a  prescriptive  right  to  pass  over  land  generally, 
but  the  user  must  be  by  way  of  a  certain  well-defined  line  of 
travel:  Elliott,  Roads  &  Sts.  (2  ed.)  §  176:  Bayard  v.  Standard 
Oil  Co,  38  Or.  438  (63  Pac.  614).  It  would  be  unreasonable, 
however,  to  say  that,  where  loose  stock  being  driven  travel  pro- 
miscuously, although  in  a  generally  uniform  direction,  over  a 
strip  of  land  75  to  100  yards  in  width,  the  user  is  thereby  con- 
fined to  a  certain  and  well-defined  line  of  travel,  and  that  a 
right  of  easement  attaches  to  the  whole  width  thereof,  because 
the  claim  is  broader  than  the  reasonable  necessity  of  the  case. 
The  unreasonableness  of  the  asserted  claim  is  established  by 
the  fact  shown  by  this  record  that,  at  other  places  on  this  same 
trail,  the  thread  of  travel  is  only  a  few  feet  in  width,  being 
confined  and  limited  by  the  nature  of  the  country  to  such 
smaller  latitude. 

8.  While  the  extent  of  the  user  and  the  reasonable  width  of 
the  highway  is  generally  for  the  jury,  we  cannot  say,  under  tiie 
facts  of  this  case,  that  it  was  reversible  error  for  the  court  to  fix 
sixty  feet  as  the  maximum  width  beyond  which  they  could  not 
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go,  in  view  of  the  provisions  of  the  general  law  of  this  State, 

to  the  effect  that  all  county  roads  shall  be  60  feet  in  width, 

unless  the  county  court  shall,  upon  prayer  of  the  petitioners, 

determine  upon  a  different  width  not  less  than  40  nor  more 

than  80  feet:  Section  4790,  B.  &  C.  Comp.   (Laws  1903,  p. 

267).     County   roads   are   for   all  kinds  of  travel,   including 

wheeled  vehicles,  and  it  must  be  assumed  that  such  width  is 

ample  for  all  purposes.     It  is  therefore  reasonable  to  say  that 

such  limit  must  be  ample  for  the  kind  of  travel  passing  along 

this  trail.     In  view  of  the  facts  s-hown  by  the  record,  that  stock 

traveUng  along  this  route  scattered  out  and  used  the  whole 

vidth  of  these  bottoms,  the  court  might  well  have  submitted 

to  the  jury  whether  or  not  the  16  or  20  feet,  not  inclosed,  but 

left  by  plaintiff   for  the  use  of  the  public,  being  a  part  of  the 

traveled  track,  was  not  a  reasonably  suflScient  width  for  the 

genera,!  purpose  of  the  highway.     While  an  entryman  takes, 

subject  to  a  previously  established  public  easement,  such  as  the 

one  ijx  question,  and  he  may  not  obstruct  or  shift  it,  or  interfere 

^ith    it  to  the  detriment  of  the  public,  yet  such  easement  must 

^•eeessarily  be  confined  to  a  reasonable  width;  but,  where  an 

^^Tea.sonable  width  has  been  attempted  to  be  appropriated,  no 

^^S^t     of  the  public  has  been  encroached  upon,  if,  in  inclosing 

"^s    l^.xid,  an  entryman  leaves  a  reasonably  sufficient  width  of 

tile   tx*e,veled  track  open  for  the  use  of  the  public. 

^  ot:  finding  any  reversible  error  in  the  record,  it  follows  that 

^    jxidgment  should  be  affirmed.  Affirmed. 


Argued  7  August,  decided  8  September,  1«J7. 

STEVENS  V.  BENSON. 

91  Pac.  577. 

^OJ^STITUTIONAL  LAW— LKQISLATIVE    ACTION— DIRECTION —  SELF-EXKCU- 
TINO  PbOVISIONS. 

!•  Oonst.  Or.  Art.  IV,  §  1,  as  amended  in  1908,  reserving  to  the  people  Inltla- 
^'^  and  referendum  powers,  and  providing  for  the  submission  of  legislation 
^Ue  voters  of  the  State  or  other  political  subdivision,  is  self-executing. 
Samb—Enfobckment— Statutes. 

^«  Laws  1907,  p.  899,  providing  the  procedure  to  facilitate  the  enforcement 
^*  ^he  initiative  and  referendum  powers  reserved  to  the  people  by  (^onst.  Or. 
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Art.  XV^,  3  1,  H8  amended  In  19Q8,  wiui  a  propter  exercise  of  legislative  power, 
though  the  coufititutional  provision  was  self-executing. 

Statutes— DiBBCTORY  Provisions. 

8.  Laws  1907,  p.  800,  providing  for  the  carrying  into  effect  of  the  initiative 
and  referendum  powers  reserved  to  the  people,  provided  (section  1)  a  form  of 
petition,  which  was  required  to  be  substantially  followed.  The  form  contained 
a  warning  clause  that  it  was  a  felony  for  any  one  to  sign  any  such  petition 
with  any  name  other  than  his  own,  or  to  knowingly  sign  his  name  more  than 
once  to  the  same  measure,  or  to  sign  such  petition  when  he  was  not  a  legal 
voter.  Section  2  of  same  act  declares  that  the  form  given  was  not  mandatory, 
and  if  substantially  followed  in  any  petition  it  will  be  sufficient,  regardless  of 
clerical  or  mere  technical  errors.  Held,  that  the  form,  in  so  far  as  it  contained 
the  w^arnlng  clause,  was  merely  directory,  and  that  u  referendum  petition 
omitting  such  clause  was  not  thereby  fatally  defective. 

From   Marion:  William   Galloway,   Judge. 

Suit  brought  by  Robert  L.  Stevens  against  F.  W.  Benson, 
r.s  Secretary  of  State,  to  enjoin  the  filing  of  a  petition,  refer- 
ring to  a  vote  of  the  people  of  the  State,  under  the  referendum 
provision  of  the  constitution,  an  act  passed  by  the  legislature 
February  16,  1907  (Laws  1907,  pp.  53,  54)  providing  for  the 
custody  and  control  of  persons  confined  in  county  jails,  etc. 

From  a  decree  in  favor  of  plaintiff,  defendant  appeals. 

For  appellant  there  was  a  brief  over  the  names  of  Mr.  An- 
drew M,  Crawford,  Mr,  Lionel  R,  Webster  and  Mr.  Seneca 
Smith,  and  oral  arguments  by  Messrs.  Crawford,  Webster  and 
Sfnith, 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  Dan  J.  Malarkey  and  Mr.  John  F.  Logan. 

Reveksed:  Suit  Dismissed. 

Opinion  by  Mr.  Justice  Eakin. 

1.  On  May  18,  1907,  there  was  filed  in  the  office  of  the  Sec- 
retary of  State  a  petition  for  referring  to  a  vote  of  the  people 
of  the  State,  under  the  referendum  provision  of  the  constitu- 
tion, an  act  passed  by  tlie  legislative  assembly  in  February, 
1907,  providing  for  the  custody  and  control  of  persons  con- 
fined in  county  jails,  etc.;  and  this  suit  was  brought  by  plain- 
tiff to  enjoin  defendant,  as  Secretary  of  State,  from  filing  said 
petition  tendered.  Demurrer  to  the  complaint  was  overruled, 
and  final  decree  thereupon  rendered  enjoining  the  filing  of 
the  j)etition. 
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The  objection  to  the  petition  was  that  it  did  not  contain  the 

'^anxing  clause  required  by  section  1  of  the  act  of  the  legisla- 

^^*ve    assembly  of  1907   (Laws  1907,  399),  which  provides  for 

^I'rying  into  effect  the  initiative  and  referendum.     Section  1 

^"  that  act  provides : 

.  **The  following  shall  be  substantially  the  form  of  petition 
j,^^  the  referendum  to  the  people  on  any  act  passed  by  the  leg- 
^^tive  assembly  of  the  State  of  Oregon,  or  by  a  city  council: 


"  'Warning. 


(j^      *  It  is  a  felony  for  any  one  to  sign  any  initiative  or  referen- 
jt^  ^^    petition  with  any  name  other  than  his  own,  or  to  know- 
5i^^f  ^'^  sign  his  name  more  than  once  for  the  same  measure,  or  to 
^^^     such  petition  when  he  is  not  a  legal  voter. 

^,  *^Tetition  for  Referendum. 

"vo  the  Honorable   ,  Secretar}'  of  State  for  the 

State  of  Oregon   (or  to  the  Honorable    Clerk, 

Auditor,  or  Recorder,   as   the  case  may  be,   of   the   Citv 

of ): 

***We,  the  undersigned  citizens  and  legal  voters  of  the  State 

of  Oregon  (and  the  district  of ,  County  of , 

or  City  of   ,  as  the  case  may  be) ,  respectfully  order 

that  the  Senate  (or  House)  Bill  No.. ... .  entitled  (title  of  act, 

and  if  the  petition  is  against  less  than  the  whole  act  then  set 
forth  here  the  part  or  parts  on  which  the  referendum  is  sought), 
passed  by  the legislative  assembly  of  the  State  of  Ore- 
gon, at  the  regular  (special)  session  of  said  legislative  assem- 
bly, shall   be  referred   to   the   people  of   the   State    (District 

of ,  County  of  ,  or  City  of , 

as  the  case  may  be),  for  their  approval  or  rejection,  at  the 

regular    (special)    election   to   be   held   on   the    day 

of   ,    A.    D.    19 ,    and    each    for     himself 

says:  I   have   personally    signed   this    petition.     I  am  a  legal 

voter  of  the  State  of  Oregon,  and    (District  of    

County  of  City  of   ,  as  the  case  may  be). 

My  residence  and  post  office  are  correctly  written  after  my 
name.'    *     *  • 

"Sec.  2.  *  *  The  forms  herein  given  are  not  mandatory, 
and  if  substantially  followed  in  any  petition  it  shall  be  suffi- 
cient, disregarding  clerical  and  merely  technical  errors.'' 

The  provisions  of  the  constitution  involved  are  as  follows: 
Section  1,  Art.  IV,  amendment  of  1902,  namely : 
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'"The  legislative  authority  of  the  State  rfiall  be  vested  in  a 
legislative  assembly,  consisting  of  a  Senate  and  House  of  Itep- 
resentatives,  but  the  people  reserve  to  themselves  power  to 
propose  laws  and  amendments  to  the  constitution  and  to  enact 
or  reject  the  same  at  the  polls,  independent  of  the  legislative 
assembly  and  also  reserve  power  at  their  own  option  to  approve 
or  reject  at  the  polls  any  act  of  the  legislative  assembly.  The 
first  power  reserved  by  the  people  is  the  initiative,  and  not 
more  than  eight  per  cent,  of  the  legal  voters  shall  be  required 
to  propose  any  measure  by  such  petition,  and  every  such  petition 
shall  include  the  full  text  of  the  measure  so  proposed.  Initia- 
tive petitions  shall  be  filed  with  the  Secretary  of  State  not  less 
than  four  months  before  the  election  at  which  they  are  to  be 
voted  upon. 

The  second  power  is  the  referendum,  and  it  may  be  ordered 
(except  as  to  laws  necessary  for  the  immediate  preservation  of 
the  public  peace,  health,  or  safety),  either  by  the  petition  signed 
by  five  per  cent,  of  the  legal  voters,  or  by  the  legislative  assem- 
bly, as  other  bills  are  enacted. 

Eeferendum  petitions  shall  be  filed  with  the  Secretary  of 
State  not  more  than  ninety  days  after  the  final  adjournment 
of  the  session  of  the  legislative  assembly  which  passed  the  bill 
on  which  the  referendum  is  demanded.  *  *  Petitions  and 
orders  for  the  initiative  and  for  the  referendum  shall  be  filed 
with  the  Secretary  of  State,  and  in  submitting  the  same  to  the 
people  he,  and  all  other  officers,  shall  be  guided  by  the  general 
laws  and  the  act  submitting  this  amendment  until  legislation 
shall  be  especially  provided  therefor.'^ 

The  question  arises:  Is  this  section  of  the  constitution  self- 
executing?  A  constitutional  provision  is  said  to  be  self -execut- 
ing if  it  enacts  a  sufficient  rule  by  means  of  which  the  right 
given  may  be  enjoined  and  protected.  The  language  used,  as 
well  as  the  object  to  be  accomplished,  is  to  be  looked  into  in 
ascertaining  the  intention  of  the  provision.  As  said  in  WUlis 
v.  Mabon,  48  Minn.  140  (50  N.  W.  1110:  16  L.  R.  A.  281:  31 
Am.  St.  Rep.  626)  : 

"'J^he  question  in  every  case  is  whether  the  language  of  a 
constitutional  provision  is  addressed  to  the  courts  or  the  legis- 
lature. Does  it  indicate  that  it  is  intended  as  a  present  enact- 
ment, complete  in  itself  as  definitive  legislation,  or  does  it  eon- 
template  subsequent  legislation  to  carry  it  into  effect?  This 
is  to  be  determined  from*  a  consideration  both  of  the  language 
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Qsed  and  the  intrinsic  nature  of  the  provision  itself.  If  the 
nature  and  extent  of  the  right  conferred  and  of  the  liability 
^^posed  are  fixed  by  the  provision  itself  so  that  they  can  be 
<^etermined  by  the  examination  and  construction  of  its  own 
terms,  and  there  is  no  language  used  indicating  that  the  sub- 
ject is  referred  to  the  legislature  for  action,  then  the  pro- 
vision should  be  construed  as  self-executing." 

To  the  same  eflfect  are  Acme  Dairy  Co,  v.  City  of  Astoria, 
^^  Or.  520  (90  Pac.  153) ;  Swift  v.  City  of  Newport,  105  Va.  108 
'3  L-  R.  A.  (N.  S.)  404,  52  S.  E.  521) ;  Taylor  v.  Hutchinson, 
^^5    ^la.  202   (40  South.  108) ;  Logan  v.  Parish  of  Ouachita, 
^^^     Ija.  490    (29    South.   975).     A&  expressed  by  one  court, 
*^^t'her  it  is  intended  thereby  to  declare  personal  rights  of  a 
^i^on  or  to  define  a  rule  for  the  government  of  the  legisla- 
^.  ^^  >  and,  if  the  former,  it  is  legislative,  and  needs  no  legisla- 
jx    ^    to  give  it  force.     It  is  plainly  expressed  in  the  provision 
g^    ^^  in  this  case  that  its  reserved  rights  are  to  be  independent 
^v\e  legislature,  and  is  sufficiently  specific  that  it  may  be 
^V\ied  out  without  legislative  aid   {Logan  v.  Parish  of  Qua- 
cUta,  105  La.  499  (29  South.  975) ;  and  in  the  last  clause  it 
provides  that  the  Secretary  of  State,  in  submitting  to  the  peo- 
ple the  matter  referred,  shall  be  governed  by  the  general  laws 
until  further  provision  is  made  by  the  legislature,  thus  not  only 
contemplating  that  such  legislation  is  not  necessary  as  to  pro- 
curing and  presenting  the  petition,  but  also  forestalling  any 
possibility  of  defeat,  by  inaction  of  the  legislature  in  regard  to 
the  manner  of  its  submission  to  the  people.    As  said  in  WUlis 
V.  Mabon,  48  Minn.  140  (31  Am.  St.  Rep.  626:  16  L.  R.  A. 
281:  50  N.  W.  1110) ;  "The  object  being  to  put  it  beyond  the 
power  of  the  legislature  to  render  them  nugatory  by  refusing 
to  enact  legislation  to  carry  them  into  effect."    If  it  were  not 
self-executing,  even  though  it  were  mandatory  upon  the  legis- 
lature to  make  provision  to  carry  it  into  effect,  there  is  no 
power  to  compel  it  to  do  so.     The  exercise  of  that  power  in 
any  particular  case  must  depend  on  the  volition  of  the  legisla- 
ture: Cooley  Const.  Lim.  (7  ed.)  121;  In  re  State  Census,  6  S. 
D.  540  (62  N.  W.  129) ;  People  ex  rel  v.  Rurnsey,  64  111.  44. 
50  Or. 18 
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Thus  a  strong  reason  appears  why  it  was  intended  to  be  self- 
executing,  and  it'should  be  so  considered. 

2.  But,  when  a  provision  of  the  constitution  is  self-execut- 
ing, legislation  may  be  desirable  for  the  'better  protection  of 
the  right  secured  and  to  provide  a  more  specific  and  conven- 
ient remedy  for  carrying  out  such  provision,  and  it  is  plain  that 
the  statute  in  que&tion,  was  intended  for  that  purpose,  and 
reduces  to  a  system  and  simplifies  the  proceeding;  makes  every 
step  definite,  as  well  as  placing  safeguards  around  it  to  protect 
it  from  abuse,  without  curtailing  the  right  or  placing  any  un- 
due burdens  upon  its  exercise.  As  said  by  Judge  Cooley,  in 
his  work  on  Constitutional  Limitations  (page  122),  a  consti- 
tutional provision  that  is  self -executing  may  admit  of  supple- 
mentary legislation  in  particulars  wherein  itself  it  is  not  as 
complete  as  may  be  desirable.  It  will  also  override  and  nullify 
whatever  legislation,  either  prior  or  subsequent,  would  defeat 
or  limit  the  right:  Reeves  v.  Anderson,  13  Wash.  17  (42  Pac. 
025) ;  Beecher  v.  Baldy,  7  Mich.  488;  Willis  v.  Mabon,  48  Minn. 
140  (50  N.  W.  Eep.  1110:  16  L.  R.  A.  281:  31  Am.  St.  Rep. 
626) ;  Swift  v.  City  of  Newport  News,  105  Va.  108.  And  so 
the  legislature  may  enact  laws  to  facilitate  the  enforcement  of 
constitutional  provisions  that  are  self-executing,  and  such  laws 
will  be  obligatory  upon  the  court  when  intended  by  the  legis- 
lature to  be  mandatory,  so  long  as  they  do  not  curtail  the 
rights  reserved  or  exceed  the  limitations  specified  therein: 
Ordronaux,  Const.  Leg.  262-265;  People  v.  Draper,  15  N.  Y. 
532.  Cooler's  Constitutional  Limitations  (7  ed.).  126,  lays 
down  a  fundamental  rule  as  to  the  power  of  the  legislature  in 
such  cases  as  follows:  "In  creating  a  legislative  department 
and  conferring  upon  it  the  legislative  power,  the  people  must 
be  understood  to  have  conferred  the  full  and  complete  power 
as  it  rests  in  and  may  be  exercised  by  the  sovereign  power  of 
any  country,  subject  only  to  such  restrictions  as  they  may  have 
seen  fit  to  impose  and  to  the  limitations  which  are  contained 
in  the  Constitution  of  the  United  States.  The  legislative  de- 
j>artnient  is  not  made  a  special  agency  for  the  exercise  of  spe- 
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cifically  defined  legislative  powers,  but  is  intrusted  with  the 

general  authority  to  make  laws  at  discretion."    And  in  Willis 

^'  Mabon,  supra,  the  court  holds,  tha*  the  remedy  for  enforce- 

^nt  of  a  self-executing  constitutional  right  is  always  within 

^ie  control  of  the  legislature  to  modify,  change,  or  make  ex- 

<?iusive,  provided  only  it  remains  adequate,  but  is  beyond  the 

power  of  the  legislature  to  defeat  its  object:    Hickman  v.  City 

""f  -Kansas,  120  Mo.  110  (25  S.  W.  225:  23  L.  E.  A.  658:  41 

^^.   St.  Rep.  684). 

-    ^-    It  is  claimed  by  defendant,  however,  that  the  statute  in 
.  ^s  case,  in  so  far  as  it  relates  to  the  warning  clause  contained 
g..  *lie  form  for  the  petition,  is  directory  only,  and  that  it  con- 
Q^^^^^s  no  element  of  the  petition  proper,  and  therefore  its 
ut^  ^^ion  from  the  petition  in  this  case  is  not  fatal.     The  stat- 
X      tias  not  in  terms  enacted  that  there  shall  be  a  warning 
^>i^"6e  upon  the  petition,  but  only  in  giving  the  form  of  the 
-petition  included  a  warning  therein,  which  it  provides  "shall 
be  substantially  the  form  of  petition,"  and  further  provides 
that  "the  fonns  herein  given  are  not  mandatory,  and  if  sub- 
stantially followed  in  any  petition  it  will  be  suflBcient,  disre- 
garding clerical  and  merely  technical  errors."    This  part  of  the 
statute  is  only  a  provision  of  a  form  to  aid  in  carrying  out  a 
right  already  existing  independent  of  the  statute,  and  expressly 
states  that  it  is  not  mandatory :  Lewis'  Sutherland,  Stat.  Const. 
§627,  says: 

"When  the  proceeding  is  permitted  by  the  general  law,  and 
an  act  of  the  legislature  directs  a  particular  form  and  manner 
in  which  it  shall  be  conducted,  then  it  will  depend  on  the 
terms  of  the  act  itself  whether  it  shall  be  considered  merely 
directory,  subjecting  the  parties  to  some  disability  if  it  be  not 
complied  with,  or  whether  it  shall  render  the  proceeding  void." 

If  the  legislature  creates  a  right,  and  at  the  same  time  pre- 
scribes the  mode  of  its  exercise,  then  such  mode  would  be 
mandatory  and  exclusive;  but  when  the  right  exists,  and  may 
be  exercised  effectually  without  such  provision-,  and  the  legis- 
lative provision  only  relates  to  its  better  enforcement,  the  in- 
tention of  such  provision  must  be  gathered  from  the  act  and 
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its  declared  purpose  whether  it  shall  be  construed  mandatory 
or  directory.  Section  611  of  Sutherland,  Stat.  Const.,  pro- 
vides : 

"Unless  a  fair  consideration  of  a  statute  directing  the  mode 
of  proceeding  of  public  officers  shows  that  the  legislature  in- 
tended compliance  with  the  provision  in  relation  thereto  to  be 
essential  to  the  validity  of  the  proceedings  it  is  to  be  regarded 
as  directory  merely.  Those  direc^tions  which  are  not  of  the  es- 
sence of  the  thing  to  be  done  but  which  are  given  with  a  view 
merely  to  the  proper,  orderly  and  prompt  conduct  of  the  busi- 
ness and  by  the  failure  to  obey  which  the  rights  of  those 
interested  will  not  be  prejudiced,  are  not  commonly  to  he 
regarded  as  mandatory  and  if  the  act  is  performed,  but  not  in 
the  time  or  in  the  precise  mode  indicated,  it  will  still  be  suffi- 
cient if  that  which  is  done  accomplishes  the  substantial  pur- 
poses of  the  statute.'^ 

To  the  same  effect  are  23  Am.  &  Eng.  p]nc.  Law  (1  ed.). 
458;  Thomson  v.  Harris,  88  Hun,  481  (34  N.  Y.  Supp.  885)  ; 
Custer  County  v.  Yellowstone  County,  6  Mont.  39  (9  Pac. 
586).  Negative  words,  or  words  of  prohibition,  or  a  penalty 
affixed  to  the  requirements  of  a  statute  make  such  provision 
mandatory,  and  must  be  complied  with  or  where  the  require- 
ment is  a  necessary  element  of  the  thing  to  be  done,  or  affects 
the  rights  or  burdens  of  the  persons  interested,  it  must  be  ob- 
served. People  V.  Supervisors  of  Ulster,  34  N.  Y.  268;  Cor- 
hett  V.  Bradley,  7  Nev.  108.  But  the  directions  in  a  statute 
which  are  not  of  the  essence  of  the  thing  to  be  done,  but  which 
are  given  with  a  view  to  the  orderly  and  prompt  conduct  of  the 
business,  and  by  a  failure  to  do  which  the  rights  of  those  in- 
terested will  not  be  prejudiced,  are  not  commonly  to  be  re- 
garded as  mandatory:  5  Words  and  Phrases,  4332;  Custrr 
County  V.  Yellowstone  County,  6  Mont.  39  (9  Pac.  586)  ; 
Bladen  v.  Philadelphia,  60  Pa.  464.  But  there  is  an  absence 
of  anything  indicating  an  intention  that  it  shall  be  mandatory. 
On  the  contrary,  it  is  clear  that  it  is  only  directory.  It  is  not 
of  the  essence  of  the  thing  to  be  done,  viz. :  Direct  the  SecTe- 
lary  of  State  to  submit  to  the  vote  of  the  people  at  the  next 
election  the  act  known  as  '*Hou8e  Bill  Xo.  243."  There  is  no 
affirmative  provision  for  it  in  the  act,  nor  negative  or  prohibi- 
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tive  words  relating '  thereto,  and  the  statement  following  the 
formg  that  they  shall  not  be  mandatory  leads  ud  to  the  conclu- 
sion that  the  statute  providing  the  warning  clause  in  the  fonn 
of  petition  is  only  directory,  and  its  omission  from  the  petition 
does  not  render  it  void;  and  the  Secretary  of  State  properly 
received  the  same  for  filing,  and  the  lower  court  erred  in  over- 
niUng  the  demurrer  and  in  granting  the  injunction. 

Therefore  the  decree  of  the  lower  court  is  reversed,  and, 
this  being  the  only  question  involved  in  the  case,  decree  will  be 
entered  here  dissolving  the  injunction  and  dismissing  the  case. 

Reyebsed. 

Mr.  Chief  Justice  Bean  did  not  take  part  at  the  hearing 
of  this  case  and  Palmer  v.  Benson,  being  a  regent  of  the  Uni- 
versity of  Oregon,  the  party  interested  in  the  latter  case,  and 
the  question  here  decided  being  involved  in  both. 


Arffued  8  Auffust.  decided  8  September,  1907. 

PAIiMER  V.  BENSON. 

fil  Pac.  677. 

STATUTE»— RXPBBKNBUM— PBTITION. 

Laws  1907,  p.  809,  8  It  provides  a  form  of  petition  for  the  carrying  into  effect 
of  the  referendum  powers  reserved  to  the  people,  and  section  8  declares  that 
every  sheet  of  the  petition  for  petitioners*  signatures  shall  be  attached  to  a 
fnU  and  correct  copy  of  the  title  and  text  of  the  measure  so  proposed  by  the 
Initiative  petition,  but  such  petition  may  be  filed  with  the  Secretary  of  State 
in  numbered  sections,  for  convenience  in  handling,  and  referendum  petitions 
shall  be  attached  to  a  full  and  correct  copy  of  the  measure  on  which  the  refer- 
endum Is  demanded  and  may  be  filed  in  numbered  sections  in  like  manner. 
Held^  that,  while  an  Initiative  petition  is  required  to  contain  a  correct  copy 
of  the  title  of  the  act,  a  referendum  petition  containing  a  full  and  correct 
copy  of  the  act  without  the  title  is  suillcient. 

From  Marion:  William  Galloway,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

On  the  23d  day  of  May,  1907,  the  plaintiffs  and  others  pre- 
sented to  the  Secrcrt^ry  of  State  for  filing  a  petition  directing 
8  reference  to  the  people,  under  the  referendum  provision  of 
the  constitution,  a  measure  passed  by  the  legislative  assem- 
bly in  February,  1907,  known  as  "House  Bill  No.  37,"  to  in- 
crease the  annual  appropriation  for  the  support  of  the  Univer- 
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sity  of  Oregon.  Defendant  refused  to  receive  or  file  the  said 
petition,  and  the  plaintiffs  bring  this  proceeding  by  mandamus 
to  compel  defendant  to  file  said  petition.  Defendant  answered 
to  the  writ  of  mandamus,  denying  the  allegations  of  the  same 
and  alleging  affirmatively  that  said  petition  is  not  in  the  form 
prescribed  'by  section  1  of  the  act  of  the  legislative  assoinbly  of 
1907  (Laws  1907,  p.  399),  providing  for  carrying  out  the  ini- 
tiative and  referendum,  in  that  it  did  not  cont-ain  the  warninji 
clause  provided  for  in  said  act,  and  further,  that  it  does  not 
contain  a  full  and  correct  copy  of  the  title  and  text  of  the 
measure  sought  to  be  referred.  A  reply  was  filed  to  the  an- 
swer, and  the  cause  tried  in  the  court  below  upon  t^he  plead- 
ings alone,  and  only  two  questions  raised  by  the  answer  are 
suggested  upon  this  appeal. 

The  objection  made  by  defendant  that  the  j)etition  does  nor 
contain  the  warning  clause  ])rovided  by  the  statute,  has  l)eeu 
fully  considered  in  the  case  of  Stevens  v.  Benson,  50  Or.  209 
(91  Pac.  577),  just  decided,  and  the  decision  in  that  case  dis- 
poses of  the  objection  here  adversely  to  defendant.  The  only 
other  question  for  consideration  is  whether  the  petition  for 
the  referendum  must  be  attached  to  a  full  and  correct  copy 
of  the  title  and  text  of  the  measure  to  be  referred,  or  whether 
a  full  and  correct  copy  of  the  text  of  the  measure  is  sufficient. 

Reveiised  and  Remanded. 

For  appellants  there  was  a  brief  and  oral  arguments  by  Mr. 
Tilmon  Ford  and  Mr.  Myron  E.  Fogue, 

For  respondent  there  was  a  brief  and  oral  arguments  by  Mr, 
Andrew  M.  Crawford  and  Mr,  George  G.  Bingham. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  constitutional  provision  and  the  form  of  petition 
provided  by  the  statute,  upon  which  the  proceeding  is  based, 
are  set  out  in  full  in  Stevens  v.  Benson,  50  Or.  269  (91  Pac. 
577).  Section  2  of  the  act  to  provide  for  carrying  into  effect 
the  initiative  and  referendum  (Laws  1907,  p.  399),  so  far  as 
it  relates  to  the  question  here  discussed^,  is : 
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"Every  such  sheet  for  petitioners'  signatures  shall  be  at- 
tached to  a  full  and  correct  copy  of  th-e  title  and  text  of  the 
measure  so  proposed  by  the  initiative  petition;  but  such  peti- 
tion may  be  filed  with  the  Secretary  of  State  in  numbered  sec- 
tions for  convenience  in  handling,  and  referendum  petitions 
shall  be  attached  to  a  full  and  correct  copy  of  the  measure  on 
which  the  referendum  is  demanded  and  may  be  filed  in  num- 
bered sections  in  like  manner.  Not  more  ttian  twenty  signa- 
tures on  one  «heet  shall  be  counted/'  etc. 

The  petition  in  this  case  did  contain  a  full  and  correct  copy 
of  the  text  of  the  act,  but  erroneously  gave  the  title  of  the  act 
as  "A  bill  for  an  act  to  increase  the  annual  appropriation  for 
the  support  and  maintenance  of  ttie  University  of  Oregon/' 
when  the  real  title  of  the  act  as  passed  is  "An  act  to  amend 
Section  3529  of  Bellinger  &  Cotton's  Annotated  Codes  and 
Statutes  of  Oregon,  by  increasing  the  annual  appropriation 
for  the  support  and  maintenance  of  the  University  of  Oregon," 
and  this  discrepancy  in  setting  out  the  title  of  the  act  is  the 
ground  assigned  for  the  insufficiency  of  the  petition.  The 
purpose  of  the  title  to  a  bill  or  measure  before  the  legislature 
is,  as  stated  in  Clemmensen  v.  Peterson,  36  Or.  48  (56  Pac 
1016)  : 

"To  prohibit  the  legislature  from  combining  in  one  act  sub- 
.jects  wholly  incongruous,  diverse  in  their  nature,  and  haying 
no  perceptible  or  necessary  connection  with  each  other,  and  to 
obviate  the  practice  of  inserting  in  an  act  clauses  involving 
matter  of  which  the  title  is  not  calculated  or  adequate  to  give 
or  convey  any  intimation.  Thus  it  was  designed  by  the  framers 
of  the  Constitution  that  in  every  case  the  proposed  measure 
should  stand  upon  its  own  merits,  and  that  the  legislature 
should  be  fairly  satisfied  of  its  purpose  by  an  inspection  of  the 
title,  when  required  to  pass  upon  it,  so  as  not  to  be  surprised 
or  misled  by  the  subject  which  the  title  purported  to  express." 

Neither  the  reason  nor  the  necessity  for  such  a  title  to  a 
bill  before  the  legislature  exists  with  reference  to  the  referen- 
dum proceeding.  The  purpose  of  the  petition  for  referendum 
is  to  identify  a  particular  enactment  of  the  legislative  assem- 
bly which  the  petitioners  desire  to  have  referred  to  the  people 
— ^a  question  of  identity,  not  of  legislation.     There  is  a  dis- 
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tinction  in  that  regard  between  the  referendum  and  the  initia- 
tive, in  which  latter  legislation  is  initiated  and  the  whole 
matter  must  be  formulated  just  as  it  is  to  be  submitted  to  the 
people,  while  in  the  referendum  it  is  only  a  question  of  the 
approval  or  disapproval  by  the  people  of  what  the  legislature 
has  already  enacted  as  a  law.  Section  1  of  Article  IV  of  the 
Constitution  of  Oregon  recognizes  this  distinction  by  provid- 
ing that  the  initiative  petition  shall  "include  the  full  text  of 
the  measure,"  while  as  to  the  referendum  no  reference  is  made 
as  to  the  manner  in  which  the  measure  shall  be  mentioned  in  the 
petition.  Section  2  of  the  legislative  act  of  1907  (Laws  1907, 
p.  400)  recognizes  the  same  distinction,  providing  that  the  ini- 
tiative petition  "shall  be  attached  to  a  full  and  correct  copy 
of  the  title  and  text  of  the  measure,"  etc.,  and  "a  referendum 
petition  shall  be  attached  to  a  full  and  correct  copy  of  the 
measure,"  etc.  And  when  we  consider  the  purpose  of  the  peti- 
tion, namely,  to  bring  to  the  attention  of  the  Secretary  of 
State  a  particular  act  for  reference  to  the  people,  a  petition 
that  will  identify  such  act  and  shall  be  sufficiently  plain,  that 
neither  the  signers  of  the  petition  nor  the  Secretary  of  State 
may  be  mistaken  as  to  what  is  meant,  will  accomplish  all  that 
the  constitution  contemplates,  and  the  "full  text  of  the  meas- 
ure" fills  this  requirement. 

Considering  this  fact  in  connection  with  the  constitutional 
requirement  as  to  the  contents  of  the  initiative  petition,  as 
compared  with  those  of  referendum  petition,  helps  to  explain 
the  difference  in  such  requirements  as  prescribed  by  the  stat- 
ute. There  can  be  no  doubt  that  the  term  "measure,''  as  used 
liere,  means  an  act  as  it  comes  from  the  hands  of  the  legisla- 
ture at  the  close  of  the  session,  complete  so  far  as  it  is  con- 
cerned. It  is  the  enactment  with  which  we  have  to  do,  and  we 
do  not  think  that  the  term  "measure,"  in  this  connection,  nec- 
essarily includes  the  title  of  the  act;  but,  if  the  term  is  broad 
enough  to  do  so,  it  is  immaterial.  The  title  is  not  an  element 
io  be  submitted  to  the  voter,  or  even  considered  by  him.  The 
measure  is  to  be  placed  upon  the  ballot  only  by  a  ballot  title 
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^^    the  nature  of  a  statement  of  the  purpose  of  the  measure, 
^d:    the  legislature  could  have  no  purpose  in  requiring  that  the 
^tle     of  the  act  should  be  contained  in  the  petition,  other  than 
^    3-    matter  of  identity,  which  they  evidently  considered  com- 
*^*^te    without  it.     In  the  form  of  petition  prescrihed  by  the 
,  ^tiate  provision  is  made  for  inserting  the  title  of  the  act,  but 
^   that  particular  the  form  is  only  suggestive.    It  contemplates 
^^^<^iiig  the  act  in  the  body  of  the  petition,  at  least  when  less 
^  ^>^    the  whole  act  is  attacked;  but  clearly  the  legislature  did 
^K        ^^  intend.     The  initiative  petition  is  not  so  arranged  and 
f5.^^    statute  does  not  contemplate  it,  but  provides  that  the  "ref- 
^)t^^<3um  petitions  shall  be  attached  to  a  full  and  correct  copy/' 
^^.  ,^^       Evidently  the  petition  must  be  on  every  sheet  on  which 
^^Vntures  are  placed,  bul  the  act  will  be  on  a  separate  sheet, 
^    clearly  appears  further  on  in  said  Section  2,  so  that  the 
mention  of  the  title  of  the  act  in  the  form  for  the  petition  can 
only  be  taken  as  suggestive,  and  is  of  but  very  little  aid  in 
interpreting  the  text  of  this  statute.    It  must  be  conceded  that 
the  legislature  intended  to  make  a  distinction  between  the  man- 
ner of  setting  out  the  act  in  initiative  petitions  and  in  referen- 
dum petitions,  as  in  relation  to  the  former  it  declares  that  the 
petition  shall  contain  a  copy  of  the  title  and  text  of  the  meas- 
ure, and  as  to  the  referendum  petition,  being  a  part  of  the 
same  sentence,  it  shall  contain  a  copy  of  the  measure,  and  we 
deem  it  a  compliance  with  the  requirement  of  the  statute  to 
attach  the  referendum  petition  to  a  full  and  correct  copy  of 
the  text  of  the  measure. 

The  judgment  of  the  lower  court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  said  court  to  make  peremp- 
tory the  mandate  of  the  alternative  writ. 

Revebsed  and  Remanded. 

Mr.  Chief  Juatice  Bean  did  not  take  part  at  the  hearing 
of  this  case,  being  a  regent  of  the  University  of  Oregon,  the 
real  party  interested  herein. 
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Argued  9  May,  decided  2  July,  1907. 
STUBIiING  V.  WIIiSON. 

90  Pac.  1011,  92  Pac.  810. 

Fraudulent  Conveyances— Setting  Aside— Burden  of  Proof. 

1..  Where  aeon  veyauce  by  a  debtor  to  his  brother  is  attacked  as  fraudulent 
an  to  creditors,  the  burden  is  on  the  grantee  to  alleere  and  prove  that  he  pur- 
chased without  notice  of  the  fraudulent  intent  and  for  a  valuable  considern- 
Hon. 

Same -Sufficiency  of  Evidence. 

2.  In  an  action  to  set  aside  a  conveyance  as  fraudulent  as  to  creditors,  evi- 
flimce  examined,  and  field  sufficient  to  show  notice  to  the  grantee  of  the  fraud- 
ulent intent  of  the  grantor  at  the  time  of  the  execution  of  the  deed. 

Appeal— Bonds— Liability. 

8.  Section  560,  B.  A  O.  Oomp..  provides  that  an  undertaking  on  appeal  shall 
W,  to  pay  all  damages  and  costs  awarded  on  the  appeal,  but  that  in  various 
oases  the  undertaking  shall  not  stay  proceedings,  unless  It  further  provides 
for  payment  of  the  judgment  as  affirmed.  Section  861  provides  that,  when  an 
jippeal  Is  perfected  with  an  undertaking  for  the  appeal  only,  "proceedings 
shall  be  stayed  as  If  the  further  undertaking  thereof  had  been  given."  In  a 
t-reditors'  suit  to  uncover  property  that  had  been  placed  beyond  the  reach  of 
All  execution  based  on  a  Judgment  which  plaintiff  had  recovered  against  de- 
fendants, defendants  appealed  from  a  decree  against  them,  and,  though  the 
decree  was  not  within  section  560,  the  appeal  bond  was  conditioned  that  the 
obligors  would  abide  by  the  decision  of  the  Supreme  Court,  and  satisfy  the 
Judgment  and  decree  so  far  as  affirmed.  Held,  that  the  surety  on  the  bond  on 
nffirmance  of  the  decree  was  only  liable  for  costs  in  both  courts  In  the  credi- 
tors' suit. 

From  Gilliam:  W.  L.  Bradshaw,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  creditors'  suit  to  uncover  property  alleged  to  have 
been  fraudulently  conveyed.  There  was  decree  for  plaintiff,  and 
defendants  appeal. 

On  March  4,  1904,  one  Jef  Neal,  a  saloon  keeper  of  Condon, 
Oregon,  was  indebted  to  the  plaintiff,  a  wholesale  liquor  dealer  of 
The  Dalles,  for  goods  previously  sold,  for  which  payment  was 
overdue  and,  in  consideration  of  an  extension  of  the  time  of 
payment  for  nine  months,  defendant,  Frank  Wilson,  jointly 
with  Neal,  executed  and  delivered  to  plaintiff  his  promissory 
note  therefor  in  the  sum  of  $1,526.35,  due  nine  months  after 
date.  Thereafter,  on  June  26,  1904,  said  Neal,  being  hope- 
lessly in  debt,  in  consideration  that  Frank  Wilson  would  pay 
certain  debts  of  Neal,  including  the  note  to  plaintiff,  trans- 
ferred to  said  Frank  Wilson  his  saloon  stock,  business  and  fix- 
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tures,  without  other  consideration,  and  said  Wilson  took  pos- 
session thereof,  and  on  the  same  day  a  portion  of  said  stock  of 
goods  was  attached  in  an  action  by  Wilmerding  Lowe  Com- 
pany against  Jef  Neal.  On  the  25th  day  of  June,  1904,  said 
Frank  Wilson  conveyed  to  defendant  Fred  Wilson,  his  brother, 
the  south  half  of  lot  4,  of  block  4,  of  the  town  of  Condon^ 
which  deed  plaintiff  seeks  to  set  aside  for  fraud.  Fred  Wilson 
was  in  the  saloon  business  in  Condon,  and  the  defendants  had 
formerly  been  partners  in  such  business.  Upon  the  maturity 
of  the  note  of  plaintiff  he  brought  an  action  in  the  circuit 
court  for  Gilliam  County  to  recover  upon  said  note,  and  had  the 
i>aid  south  half  of  lot  4  of  block  4  attached  in  said  suit,  and 
thereafter,  on  February  24,  1905,  brought  this  suit  against 
Frank  and  Fred  Wilson  to  have  said  conveyance  canceled  as 
an  obBtruction  to  the  enforcement  of  said  attachment  lien.  De- 
fendants answer  separately,  but  practically  make  the  same  de- 
fense, viz.,  that  the  transfer  of  said  lot  from  Frank  to  Fred 
was  made  in  good  faith  for  valuable  consideration  and  without 
notice  to  Fred  of  any  fraud.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  arguments  by  Mr. 
R.  R.  Butler  and  Mr.  William  H.  Wilson. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Frederick  W.  Wilson. 

Me.  Justice  Eaein  delivered  the  opinion  of  the  court. 

We  consider  that  there  can  be  no  question  of  the  frauduleiit 
intent  on  the  part  of  Frank  Wilson  in  making  the  deed  to  Fred 
to  put  his  property  out  of  the  reach  of  plaintiff  and  prevent  the 
collection  of  this  note.  Kinowing  that  Neal  was  hopelessly  in 
debt,  he  volunteered  io  Neal,  unsolicited,  to  sign  this  note  to 
plaintiff  and  to  obtain  nine  months'  extension  of  the  time  for 
payment,  and  within  a  few  days  after  making  this  deed  to 
Fred  stated  to  Neal  that  Neal  had  paid  Stubling  enough  money ; 
that,  if  he  was  to  lose  this  note,  he  would  not  be  out  anything, 
and  that  he  (Frank  Wilson)  would  not  pay  him  anything.  At 
that  time,  and  before  and  after,  he  was  carrying  out  of  the  Neal 
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saloon  portions  of  the  stock  to  Fred's  saloon  across  the  street, 
and  the  fraudulent  purpose  on  his  part  clearly  appears.  Plain- 
tiff claims  that  Fred  Wilson  took  the  deed  with  notice  of  the 
fraud,  and  also  without  consideration.  This  being  a  transac- 
tion between  brothers,  by  which  all  of  the  property  of  Frank  is 
sought  to  be  placed  beyond  the  reach  of  execution,  and  the 
transfer  is  attacked  for  fraud,  the  burden  is  cast  upon  the 
defendant  Fred  Wilson  to  allege  and  prove  that  his  purchase 
was  made  without  notice  of  the  fraudulent  intent  of  Frank 
and  for  a  valuable  consideration.  Weber  v.  Rothchild,  15  Or. 
385  (15  Pac.  650:  3  Am.  St.  Rep.  162).  Defendants  seek  to 
cast  the  burden  of  proving  want  of  consideration  upon  the 
plaintiff,  and  hence,  at  the  trial,  have  done  no  more  than  tes- 
tify that  there  was  a  consideration,  viz.,  a  conveyance  of  prop- 
erty in  Michigan.  The  evidence  of  the  facts  as  to  this  consid- 
eration was  peculiarly  within  the  power  and  knowledge  of  de- 
fendants, and  it  was  their  duty  to  produce  it  or  submit  to  the 
inferences  that  might  be  drawn  from  its  nonproduction.  Men- 
denhall  v.  ElweH,  36  Or.  375  (52  Pac.  22,  59  Pac.  805).  And 
it  must  be  established  by  satisfactory  proof  of  the  consideration. 
Mendenhdll  v.  Elwert,  supra;  Marks  v.  Crow,  14  Or.  382  (13 
Pac.  55). 

2.  Counsel  for  appellants  question  the  correctness  of  the 
statement  of  law  made  in  Robson  v.  Hamilton,  41  Or.  239  (69 
Pac.  651),  and  Mendenhall  v.  Elwert,  supra,  to  the  effect  that 
when  a  failing  debtor  conveys  property  to  a  relative,  and  his 
creditors  sustain  loss  thereby,  the  law  will  presume  that  such 
relative  was  aware  of  the  fraudulent  intent  of  the  grantor ;  but 
by  a  reading  of  the  opinion  it  plainly  appears  that  the  court 
is  emphasizing  the  fact  that  the  burden  of  proof  in  such  case 
is  cast  upon  the  grantee,  and  we  understand  that  to  be  the  law 
by  all  the  authorities,  viz.,  that  by  virtue  of  the  relation  of  the 
parties,  the  fraudulent  intent  of  the  debtor  'being  established, 
the  transaction  is  looked  upon  with  suspicion,  and  the  burden 
is  shifted  and  cast  upon  the  grantee  to  allege  and  show  con- 
sideration and  want  of  notice,  the  evidence  of  both  of  these 
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'^^"tters  being  peculiarly  within  the  knowledge  and  control  of 
^^oti.  grantee,  and  not  accessible  to  plaintiff,  and,  if  not  pro- 
*^c^^5d,  it  will  be  considered  as  due  to  inability  to  show  such 
^^<i-t;«.  This  is  the  effect  of  Marks  v.  Crow,  14  Or.  382  (13  Pac. 
^^>  ^  Weber  v.  Rothchild,  15  Or.  385  (15  Pac.  650:  3  Am.  St. 
^^I>.  162) ;  Oartiier  v.  Wheeler,  40  Or.  198  (66  Pac.  812),  and 
^^ZZ^  V.  Kyle,  27  Or.  95  (39  Pac.  999),  and  reiterated  in  many 
°*^l^^j  Oregon  cases. 

^"t  is  not  a  suflScieht  compliance  with  the  rule  for  defendant 
dimply  deny  want  of  consideration  or  by  a  general  statement 
T^^^^art  that  the  consideration    was  a    conveyance  of  lands  in 
^^"^^^ligan.    The  evidence  must  be  such  as  to  convince  the  court 
/^     ^  "ts  truth.    It  was  in  the  power  of  defendants  to  establish  the 
i^^  ^  that  Fred  owned  land  in  Michigan,  and  that  this  land  was 
'^^ally  conveyed  to  Frank  at  the  time  and  in  the  manner 
^^^uned.    It  is  said  in  Tredwell  v.  Graham,  88  JNT.  C.  208,  and 
^oted  with  approval  in  Weber  v.  Rothchild,  supra,  that  "the 
deed  itself,  though  evidence  conclusive,  as  to  all  matters  be- 
tween the  parties,  furnishes  no  evidence  of  the  truth  of  the 
matters  contained  in  its  recitals,  as  against  strangers,  for  as  to 
them  it  is  strictly  res  inter  alios  acta/'    In  the  absence  of  such 
proof  and  in  view  of  the  other  circumstances  proven,  we  con- 
clude that  the  conveyance  to  defendant  Fred  Wilson  June  25, 
1904,  was  without  consideration:  Maa-ks  v.  Crow,  14  Or.  382 
(13  Pac.  55);  Weber  v.  Rothchild,  15  Or.  385  (15  Pac.  650: 
3  Am.  St.  Rep.  162).     Nor  is  there  any  presumption  of  con- 
sideration from  the  recital  in  the  deed. 

Also  we  think  the  evidence  is  sufficient  to  establish  nor  ice  to 
Fred  of  the  fraudulent  intent  of  Frank  at  the  time  of  the  exe- 
cution of  the  deed.  Defendants  were  living  in  the  same  hoiise, 
and  had  recently  been  partners  in  the  saloon  business.  The 
deed  was  made  the  day  before  Frank  took  over  XeaFs  saloon, 
and  thereafter  much  of  the  Neal  goods  were  transferred  at 
different  times  to  Fred's  saloon.  Frank  testified  that  the  ^oods 
thus  carried  over  to  Fred's  saloon  were  only  to  supply  Fred 
in  an  emergency,  and  this  was  the  theor}-  of  the  defense;  but 
Fred  testifies  that  he  did  not  use  anv  of  them  and  derived  no 
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lienefit  from  them;  that  they  were  taken  back — "the  same  iden- 
tical liquor."  And  on  cross-examination,  when  asked  why  any 
of  it  was  taken  to  his  place,  said :  "You  will  have  to  ask  Frank 
about  that.  I  was  not  supposed  to  know.  I  wasn't  over  there.'' 
This  contradicts  Frank,  and  shows  that  it  was  done  with  Fred's 
knowledge  and  connivance,  and,  although  subsequent  to  the  exe- 
cution of  the  deed,  it  was  only  a  few  days  subsequent,  and 
tends  to  disclose  a  dishonest  purpose  to  which  Fred  was  a 
party;  and  the  conclusion  is  irresistible  that  Fred  was  at  least 
cognizant  of  the  fraudulent  intent  of  Frank  at  the  time  of  the 
execution  of  the  deed,  and  the  deed  was  fraudulent  and  void 
as  against  plaintiff. 

There  was  no  error  in  the  rulings  of  the  court  below,  and  the 
decree  is  affirmed.  Affirmed. 


Decided  24  December.  1807. 

On  Motion  to  Recall  Mandate. 

80  Pac.  810. 

Mr.  Justice  Eakin  delivered  the  opinion. 

3.  Defendants  by  this  motion  seek  to  have  the  mandate  re- 
called for  the  reason  that  the  decree  of  this  court  is  rendered 
against  defendants  and  S.  D.  Fletcher,  the  surety,  upon  their 
undertaking  on  appeal  for  recovery  of  the  amount  of  the  judg- 
ment in  the  ease  of  Stubling  v.  Frank  Wilson  and  Jef  Neal. 
90  Pac.  1011.  The  undertaking  on  appeal  provides,  among 
other  things:  "They  will  abide  by  the  decision  of  the  Supremo 
Court  and  satisfy  said  judgment  and  decree  so  far  as  aJBSrmed 
l.y  the  appellate  court.''  But,  notwithstanding  the  terms  of 
the  undertaking,  it  does  not  require  more  of  the  surety  thereon 
than  a  compliance  with  the  terms  of  the  decree  of  the  lower 
court,  so  far  as  it  is  affirmed. 

The  suit  does  not  seek  to  enforce  the  judgment  in  the  east' 
of  Shibling  v.  Wilson  arul  Nral.  hut  is  a  creditors'  suit  to 
uncover  property  that  has  been  put  out  of  the  reach  of  an  exe- 
cution issued  against  the  property  of  Frank  Wilson,  viz.,  to 
cancel  a  deed  executed  by  Frank  Wilson  to  Fred  Wilson,  that 
the  property  conveyed  thereby  may  be  made  available  to  plain- 
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^^    in  the  satisfaction  of  his  judgment  against  Frank  Wilson; 
J^^     in  this  suit  plaintiff  is  not  entitled  to  have  judgment  for 
^     ^ebt,  and  it  was  not  so  entered.    This  suit  is  not  ,one  that 
.  Jl'Q.ires  a  special  undertaking  to  stay  execution  under  Section 
w  ^:»    B.  &  C.  Comp.,  and  is  not  included  in  any  of  the  sub- 
^^siions  thereof.    Section  551,  Id.,  provides  that  "in  cases  not 
J    ^>^ided  for  in  such  subdivisions   [of  section  550],  when  an 
p^^^^^^al  is  perfected,  with  an  undertaking  for  the  appeal  only, 
p^^^^^^edings  shall  he  stayed  as  if  the  further  undertaking  there- 
f^  Jfc^ad  been  given.''     This  case  comes  within  that  provision. 
^^  appeal  does  not  stay  execution  in  the  law  action,  but  only 
\liis  suit,  and  this  undertaking  protects  plaintiff  in  the  en- 
V^c^nent  of  all  the  provisions  of  the  decree  of  the  lower  court, 
which  has  no  reference  to  the  payment  of  the  debt  in  the  law 
action.    The  undertaking  in  this  suit  created  a  liability  against 
the  surety  only  for  the  costs  of  the  lower  court  and  of  this 
court;  and  the  mandate  should  be  recalled  and  modified  accord- 
ingly. 
The  motion  is  allowed.  Motion  Altx)wed. 
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FREEMAN  v.  TRUMMER. 
tt  Pac.  1077. 
TBIAL— FiNDINOS— RkQUISITSS. 

1.  When  an  action  is  tried  without  a  Jury,  the  findings  are  equivalent  to 
special  verdicts  and  must  be  as  broad  as  the  material  issues. 

Sajck. 

2.  If  findings  support  the  judgment  and  conform  to  the  theory  of  the  pre- 
vailing party,  they  are  sufficient. 

Rbplbviw— Findings— 8UPFICIBNCY. 

3.  In  replevin,  the  findings  support  a  judgment  for  defendant,  where  they 
conform  to  the  new  matter  averred  in  the  answer  and  disprove  plaintiff's 
right,  though  there  are  no  findings  conformable  to  the  complaint,  no  request 
having  been  made  therefor. 

BXCHANGK  OF  PbOPKBTY— DiSTINOUISHED  FBOM  HALB. 

4.  An  "exchange.'*  as  distinguished  from  a  "sale,"  is  a  contract  whereby 
specific  property  is  given  in  consideration  of  the  receipt  of  property  other 
than  money. 

BXPLBVIN— NATUBB  of  RbMBDY. 

6.  An  action  to  recover  the  possession  of  specific  personalty,  though  desig- 
nated, under  Section  284,  B.  A  O.  Oomp.,  as  "claim  and  delivery."  is  substan- 
tially the  ancient  remedy  of  replevin. 
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Same— Sbt-Off. 

0.  Replevin  being  In  the  nature  of  an  action  ex  delicto,  a  set-off  of  account h 
between  the  parties  cannot  be  settled. 

Bamb— Dbfbnsbs  Available. 

7.  In  reple\'ln  for  a  cash  reirlster,  defendant  may  show  that  plaintiff  traded 
cash  resristers  with  defendant's  bailee,  knowing  of  defendant's  ownership,  and 
prevent  plaintiff  recovering  his  register  until  he  returns  defendant's. 

From  Multnomah:  Arthur  L.  Frazer^  Judge. 

Submitted  on  briefs  under  Bule  16  of  Supreme  Court. 

For  appellant  that  was  a  brief  by  Mr,  MaHon  B,  Meacham. 

For  respondent  there  was  a  brief  over  the  names  of  Mr.  John 
F.  Logaai  and  Mr,  John  C,  Shillock. 

Statement  by  Mr.  Justice  Moore. 

This  action  was  commenced  in  the  Justice's  Court  for  Port- 
land District  to  recover  the  possession  of  certain  personal  prop- 
erty, or  the  value  thereof  in  case  delivery  cannot  be  had,  and 
damages  for  the  alleged  unlawful  detention;  the  complaint  be- 
ing in  the  usual  form.  The  answer  denied,  generally,  each 
allegation  of  the  complaint,  and  for  a  further  defense  contains 
the  following  averments: 

"1.  That  the  defendant  was  the  owner  on  the  1st  day  of  May, 
1905,  and  entitled  to  the  possession  of,  and  ever  since  has  been 
and  now  is  the  owner  of  and  entitled  to  the  possession  of,  one 
National  Cash  Regis-ter  of  the  value  of  $125. 

2.  That  on  or  about  May  1,  1905,  during  which  time  the  said 
National  Cash  Register  was  in  the  possession  of  one  W.  M.  White, 
said  cash  register  being  situated  in  the  building  known  as  No. 
4f>  Fourth  Street,  in  the  City  of  Portland,  County  of  Multno- 
mah, State  of  Oregon,  the  plaintiff  wrongfully  and  unlawfully 
converted  said  National  Cash  Register  to  his  own  use,  and  in 
place  thereof  left  one  certain  Hallwood  Cash  Register,  which  is 
mentioned  in  paragraph  1  of  plaintiff^s  complaint,  and  that 
said  Hallwood  Cash  Register  is  now  rightfully  in  tlie  possession 
of  the  defendant,  and  the  defendant  holds  said  Hallwood  Cash 
Register  in  trust  until  such  time  as  the  plaintiff  returns  the 
defendant's  aforesaid  National  Cash  Register,  which  is  now  held 
by  plaintiff  wrongfully  and  unlawfully." 

The  reply  denied  the  allegations  of  new  matter  in  the  answer, 
and  the  issue  having  been  tried  the  defendant  secured  a  judg- 
ment to  review  which  the  plaintiff  appealed  to  the  circuit  court 


Oct.  1907]  Freeman  v.  Trummer.  289 

'or  Aiultnomah  County,  where  the  cause  was  tried  by  stipula- 
Koix  of  the  parties,  without  the  intervention  of  a  jury,  and  the 
^ollo^ng  findings  of  fact  were  made,  to  wit: 

**1.  That  the  allegations  complained  of  in  plaintiff's  complaint 
^^  xiot  true,  in  so  far  as  the  plaintiff  is  entitled  to  the  im- 
^^diate  possession  of  a  certain  Hallwood  Cash  Register  of  the 
^^.lia^  of  $170,  located  and  situated  at  46  Fourth  Street,  in  the 
^ity  of  Portland,  Multnomah  County,  Oregon. 
,^.  That  the  defendant  was  the  owner  on  the  1st  day  of  May, 
^.^OS^  and  entitled  to  the  immediate  possession  of,  and  ever 
jj^<^e  has  been  and  now  is  the  owner  of  and  entitled  to  the 
^^^jttx^diate  possession   of  one    National    Cash   Register   of   the 

^t^^  of  $125. 
fi^  ^*     That  on  or  about  May  1,  1905,  during  which  time  the 
^^.^^^^said  National  Cash  Register  was  in  the  possession  of  one 
^^"     3M.  White,  said  cash  register  being  situated  in  the  building 
\yx^^n  as  No.  46  Fourth  Street,  in  the  City  of  Portland,  Mult- 
^^^^^^ah    County,    Oregon,  the    plaintiff  \\Tongfully  and  unlaw- 
\o\ly  converted  said  National  Cash  Register  to  his  own  use,  and 
\n  place  thereof  left  one  certain  Hallwood  Cash  Register,  which 
ii  mentioned  in  paragraph  1  of  plaintiff's  complaint,  and  the 
one  for  which  this  action  of  replevin  is  brought  by  the  plain- 
tiff, and  that  said  Hallwood  Cash  Register  is  now  rightfully 
in  the  possession  of  the  defendant,  and  the  defendant  right- 
fully and  lawfully  holds  said  Hallwood   Cash   Register  until 
such  time  as  the  plaintiff  returns  defendant's  aforesaid  National 
Cash  Register,  which  is  now  held  by  the  plaintiff  wrongfully 
and  unlawfully. 

4.  That  at  the  time  the  plaintiff  took  the  defendant's  Na- 
tional Cash  Register  from  the  possession  of  W.  M.  White,  and 
replaced  the  same  by  a  Hallwood  Cash  Register,  the  plaintiff 
had  full  knowledge,  and  knew  that  the  National  Cash  Register 
did  not  belong  to  the  said  W.  M.  White,  but  that  the  National 
Cash  Register  was  owned  by  and  l)elonged  to  the  defendant. 

5.  That  the  plaintiff  is  not  entitled  to  damages  or  his  costs, 
but  that  the  defendant  is  entitled  to  his  costs  and  disburse- 
ments/' 

From  the  foregoing  findings  of  fact,  the  following  conclu- 
siond  of  law  were  made : 

"1.  That  the  defendant  now  is  entitled  to  the  immediate  pos- 
session of  the  Hallwood  Cash  Register,  and  that  he  holds  the 
same  rightfully  and  lawfully. 
50  Or. 19 
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2.  That  the  plaintiff  cannot  recover  the  possession  thereof 
until  the  plaintiff  returns  to  the  defendant  the  National  Cash 
liegister  which  he  unlawfully  withholds  the  possession  of  from 
said  defendant." 

Based  on  such  findings,  judgment  was  given  for  the  defend- 
ant, from  which  the  plaintiff  appeals  to  this  court. 

Affirmed. 
Opinion  by  Mr.  Justice  Moore. 

1.  The  only  deduction  announced  by  the  court  that  is  con- 
sistent with  the  averments  of  the  complaint  is  tlie  conclusion 
of  law  that  the  plaintiff  is  not  entitled  to  the  immediate  pos- 
session of  the  demanded  property,  and,  because  no  findings  of 
fact  were  made  conformable  to  the  allegations  of  the  plaintiff's 
primary  pleading,  his  counsel  insists  that  an  error  was  thereby 
committed.  Findings  of  fact  made  by  a  court,  when  an  action 
is  tried  without  the  intervention  of  a  jury,  are  equivalent  to 
special  verdicts,  and  must  be  based  upon,  and  as  broad  as  the 
material  issues  involved:  B.  &  C.  Comp.  §  158;  Moody  v.  Rich- 
ards, 29  Or.  282  (45  Pac.  777) ;  Dakj  v.  Larsen,  29  Or.  535 
(46  Pac.  143). 

2.  When  a  defendant  controverts  the  allegations  of  a  com- 
plaint by  his  answer,  and  also  sets  up  facts  intended  to  con- 
stitute a  complete  defense  to  the  cause  of  action  stated,  he 
thereby  presents  a  theory  of  the  case  that  is  usually  inconsistent 
with  the  plaintiff's  hypothesis,  and  the  adoption  of  either  legal 
principle  by  the  court,  after  a  trial  of  the  issue  without  a  jury, 
necessarily  implies  a  rejection  of  the  theory  of  the  adverse  party. 
If  the  findings  of  fact  in  such  a  case  conform  to  the  proposi- 
tion, as  evidenced  by  the  material  controverted  averments  of 
either  party,  and  are  adequate  to  uphold  the  judgment  based 
thereon,  the  conclusion  reached,  as  the  result  of  a  judicial  in- 
vestigation, is  sufficient  in  law,  though  no  findings  are  made  in 
respect  to  the  theory  of  one  of  the  parties :  Lewis  v.  First  Nat. 
Banl\  46  Or.  182  (78  Pac.  990) ;  Jennings  v.  Frailer,  46  Or. 
470  (80  Pac.  1011). 

3.  When  the  plaintiff  secures  a  judgment  on  the  trial  of  an 
action  without  a  jury,  the  court's  findings  of  fact  must  conform 
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to  ^, 

^K  controverted  material  averments  of  the  complaint;  but 

(i    ^*^,  in  such  case,  the  defendant  obtains  affirmative  relief,  the 
^^^itigs  of  fact  must  correspond  with  the  essential  disputed 
^    Nations  of  new  matter  in  the  answer.     As  the  judgment 
><)^^  rest  upon  the  allegations  of  the  complaint  or  on  the  aver- 
^\i^^*^  of  new  matter  in  the  answer,  the  findings  of  fact  which 
^N.    ^^pond  with  the  respective  theory  assumed  as  true  by  the 
^^,  after  a  judicial  inquiry,  must  conform  to  the  pleading 
V\v\ch  assert  such  hypothesis,  and  as  the  selection  of  the  theory 
of  one  of  the  parties  necessarily  implies  the  exclusion  of  the 
legfal  principle  deducible  from  a  statement  of  facts  by  the  ad- 
verse party,  constituting  the  cause  of  action  or  defense,  no 
necessity  exists  for  making  a  finding  as  to  the  rejected  hypothe- 
sis, unless  so  requested  for  the  purpose  of  reviewing  the  j\  dg- 
ment.    In  the  case  at  bar,  the  court  having  determined  that  the 
defendant  was  rightfully  in  possession  of  the  Hallwood  Cash 
Register,  which  he  was  entitled  to  hold  until  the  plaintiff  re- 
turned to  him  the  National  Cash  Register,  which  he  unlawfully 
obtained  from  White,  such  deduction,  though  in  the  nature  of 
a  conclusion  of  law,  signifies  that  the  plaintiff  is  not  entitled 
to  the  immediate  possession  of  the  property  in  question.     The 
findings  of  fact,  made  by  the  court,  conform  to  the  averments 
of  new  matter  contained  in  the  answer,  and  as  they  disprove 
the  plaintiff^s  right,  and  no  request  having  been  made  for  find- 
ings compatible  with  the  allegations  of  the  complaint,  no  error 
was  committed,  as  alleged. 

4.  It  is  also  maintained  by  plaintiff's  counsel  that  the  aver- 
ments of  new  matter  in  the  answer  do  not  constitute  a  defense 
to  the  cause  of  action  stated  in  the  complaint,  and  hence  the 
findings  of  fact,  based  on  such  allegations,  are  insufficient  to 
support  the  judgment.  The  abstract  fails  to  show  that  any 
demurrer  to  the  answer  was  interposed.  The  statute  declares 
that  an  objection  to  a  complaint,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  is  not 
waived  by  failure  to  demur  or  answer :  B.  &  C.  Comp.  §  72. 
Xo  such  provision  has  been  enacted  in  respect  to  an  answer.    In 
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view  of  the  importance  of  the  question  involved,  we  will  con- 
sider whether  or  not  the  findings  of  fact  uphold  the  judgment, 
which  might  seem  tantamount  to  holding  that  the  secdon  of 
the  statute  mentioned  was  applicable  to  an  answer,  a  matter 
which  is  not  intended  to  be  decided.  Xo  bill  of  exceptions  ac- 
companies the  abstract,  and  all  the  facts  disclosed  are  herein- 
before detailed,  from  which  it  is  impossible  legally  to  determine 
whether  the  plaintiff  secured  the  defendant's  Register  pursuant 
to  a  contract  entered  into  with  White,  or  obtained  it  without 
the  latter^s  consent;  but  as  the  court  found  that  the  plaintiff 
knew  that  the  National  Cash  Register  did  not  belong  to  White, 
but  was  owned  by  the  defendant,  it  is  fairly  inferable  that  an  ex- 
change of  registers  was  effected  by  White  and  the  plaintiff.  An 
"exchange,''  as  contradistinguished  from  a  "sale,"  is  a  contract 
by  the  terms  of  which  specific  property  is  given  in  consideration 
of  the  receipt  of  property  other  than  money:  Cooper  v.  State. 
37  Ark.  412. 

5.  What  the  conditions  of  the  agreement  were  that  was  en- 
tered into  between  the  plaintiff  and  White  we  have  legally  no 
means  of  knowing.  An  action  to  recover  the  possession  of  spe- 
cific personal  property,  though  designated  in  our  statute  as 
"claim  and  delivery"  (B.  &  C.  Comp.  §284),  is  substantially 
the  ancient  remedy  of  replevin:  Kimball  v.  Kedfield,  33  Or. 
292  (54  Pac.  216).      , 

6.  The  alleged  unlawful  taking  or  detention  of  the  goods  or 
chattels  of  another,  which  characterizes  the  pleading  invoking 
the  remedy,  makes  the  judicial  means  of  enforcing  the  right 
asserted  in  the  nature  of  an  action  ex  delicto,  in  which  a  set- 
off of  accounts  existing  between  the  parties  cannot  be  settled. 
In  this  state  a  liberal  construction  has  been  given  to  the  de- 
fendant's pleading  in  actions  of  claim  and  delivery,  and  it  has 
been  determined  that  whatever  demand  he  has  that  grows  out 
of  the  same  subject-matter  as  the  plaintiff's  claim  will  be  avail- 
able as  a  defense,  if  specifically  alleged :  Guille  v.  Fook,  13  Or. 
577  (11  Pac.  277)  ;  Nunn  v.  Bird,  36  Or.  515  (59  Pac.  808). 

7.  It  is  inferred  from  the  court's  findings  that  the  plaintiff 
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obtained  from  White,  the  defendant's  bailee,  the  National  Cash 
Begister,  and  left  in  lieu  thereof  the  Hallwood  Cash  Register. 
White  having  only  a  qualified  right  to  the  property,  the  legal 
title  thereto  did  not  pass  by  the  exchange,  and,  if  the  plaintiff 
desired  to  recover  the  possession  of  the  property  in  controversy, 
every  principle  of  justice  would  seem  to  demand  that,  as  a  con- 
dition precedent  to  the  exercise  of  his  right,  he  should  return 
the  Register  which  he  received.  The  plaintiff  is,  in  effect,  at- 
tempting to  rescind  his  contract  whereby  he  secured  possession 
of  the  National  Cash  Register,  and,  because  he  obtained  no  title 
thereto,  he  ought  to  return  such  Register  to  the  bailor,  who 
has  succeeded  to  White's  possessory  right  to  such  property,  be- 
fore he  is  permitted  to  recover  possession  of  the  Register  in 
question.  The  defendant  could  probably  recover  from  plaintiff, 
in  a  separate  action,  the  National  Cash  Register,  or  its  value; 
but  if  he  is  obliged  to  resort  to  that  remedy,  and  to  surrender 
the  possession  of  the  Begister  which  he  holds,  he  would  neces- 
sarily be  liable  for  the  costs  and  disbursements  incurred  in 
this  action,  which  expenses  ought  not  to  be  imposed  upon  him, 
when  the  loss  which  he  would  thus  sustain,  in  consequence  of 
the  exchange,  is  attributable,  in  part,  to  the  plaintiff's  conduct. 
The  demand  set  out  in  the  answer  grows  out  of,  and  is  con- 
nected with,  the  exchange  which  forms  the  basis  of  the  plain- 
tiff's claim,  and  as  the  possession  of  the  National  Cash  Register 
was  obtained  by  plaintiff  with  knowledge  of  the  defendant's 
rights,  the  former  will  not  be  permitted  to  take  advantage  of 
his  own  wrong,  but  will  be  compelled  to  return  such  Register 
as  a  condition  precedent  to  securing  the  possession  of  the  de- 
manded personal  property:  Latham  v.  Davis  (C.  C),  44  Fed. 
862. 

Believing  that  the  findings  of  fact  are  adequate,  the  judg- 
ment is  aflSrmed.  Affirmed. 
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Argued  25  July,  decided  22  October,  1907. 
JOHNSON  V,  SAVAGE. 

W  Pac.  10®. 

Executors  and  Administrators— Expenses. 

1.  If  a  husband*8  curtesy  estate  in  the  property  of  his  deceased  wife  gives 
him  possession  to  the  exclusion  of  the  administrator,  the  expenses  of  fencing 
the  property,  insurance  on  a  building  thereon,  and  other  expenses  for  the 
benefit  of  the  husband,  are  not  chargeable  against  the  estate. 

Fraud— Representations— Reliance— Fiduciary  Relations. 

2.  The  rule  that  a  person  is  guilty  of  negligence  in  relying  on  statements 
or  representations  of  another  as  a  basis  of  a  contract  or  transaction,  does  not 
apply  to  parties  occupying  the  relation  of  trust  or  confidence,  such  as  parent 
and  child,  or  guardian  and  ward. 

Administrators— Final  Account— Vacation— Ground. 

8.  Where  a  husband  was  appointed  administrator  of  his  deceased  wife's 
estate  and  fraudulently  induced  the  heirs  to  advance  their  money  to  maintain 
the  same,  to  acquiesce  in  the  final  account  without  examination,  and  withhold 
their  claims  against  the  estate,  the  heirs  were  entitled  to  have  the  final  ac- 
count vacated  and  the  estate  reopened. 

From  Marion:  WilLiam  Galloway,  Judge. 

Suit  by  Annie  M.  Johnson  against  0.  G.  Savage,  to  vacate 
the  final  settlement  of  an  estate.  From  a  decree  in  favor  of 
plaintiff,  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  arguments  by  Mr. 
Carey  F.  Martin  and  Mr,  George  G.  Bingham, 

For  respondent  there  was  a  brief  and  oral  arguments  by  37  r. 
George  E.  Chamberlain  and  Mr,  Myron  E,  Fogue. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  Loretta  E.  Savage  died  intestate  on  the  12th  day  of  De- 
cember, 1902,  leaving  the  defendant,  her  husband,  and  the 
plaintiffs,  her  daughters  by  a  former  marriage,  to  survive  her. 
At  the  time  of  her  death  she  owned  and  possessed  real  estate  in 
Marion  County  valued  at  about  $17,000,  but  no  personal  prop- 
erty, except  about  $400  worth  of  sheep  and  goats.  A  portion 
of  said  real  estate  was  subject  to  a  mortgage  of  $3,000  in  favor 
of  the  State  Land  Board.  Decedent  was  also  indebted  to  the 
Capital  National  Bank  on  a  promissory  note  for  $1,000,  and 
plaintiffs  claim  that  she  was  indebted  to  them  in  the  sum  of 
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$1,296  advanced  by  them  to  her  in  her  lifetime.  On  December 
29,  1902,  defendant  was  duly  appointed  administrator  of  the 
estate.  At  the  time  of  the  said  administration  plaintiflCs  were 
}oung  ladiesi,  having  just  arrived  at  their  majority,  and,  being 
inexperienced,  in  business  affairs,  had  theretofore  wholly  de- 
pended on  defendant  and  their  mother  in  such  matters,  and 
I\ad  implicit  confidence  in  defendant.  At  that  time  he  repre- 
sented to  them  that,  in  order  to  avoid  sacrificing  the  lands  of 
the  estate  for  payment  of  decedent's  aforesaid  debts  and  ex- 
pense of  administration,  and  to  preserve  their  interest  in  said 
lands,  it  would  be  necessary  for  them  to  pay  such  expenses  and 
debts  from  their  own  property.  Plaintiffs  also  claim  that  he 
advised  them  that,  as  soon  as  the  estate  was  closed,  he  would 
release  said  real  estate  to  them,  free  from  his  claim  of  curtesy 
therein;  that  thereafter,  by  his  advice,  plaintiffs  convejted  prop- 
erty of  their  own  into  cash  and  deposited  the  same,  to  the 
amoimt  of  about  $2,200,  in  the  Capital  National  Bank,  and 
gave  defendant  authority  to  check  against  it  for  payment  of 
said  $1,000  note,  held  by  the  bank  against  the  estate;  that  de- 
fendant did  draw  from  said  account  sufficient  money  to  pay 
said  note,  $1,031.30,  and  $436.90  additional.  The  administra- 
tion of  the  estate  was  closed  September  8,  1903.  Defendant, 
in  his  final  account  of  the  estate  proceedings,  does  not  give  a 
statement  of  the  amount  of  debts  against  the  estate,  nor  of  the 
source  from  which  he  received  the  money  to  pay  them,  but  in 
said  account  states  that  "such  claims  as  do  not  appear  in  above 
final  account  have  been  paid  by  this  administrator  out  of  his 
individual  funds,  and  no  claim  therefor  is  made  against  the 
estate,'^  thus  giving  plaintiffs  no  credit  for  the  amount  of  their 
funds  applied  thei'eto.  This  suit  was  commenced  March  14, 
1905,  for  the  purpose  of  opening  the  said  decree  of  final  settle- 
ment of  said  estate,  permitting  plaintiffs  to  present  their  claim 
against  said  estate  for  the  advancement  of  $1,296  to  decedent, 
and  requiring  that  defendant  account  for  rents  and  profits  of 
said  lands;  that  he  return  to  plaintiffs  $1,500,  used  by  him  in 
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settling  said  estate  debts,  and  that  he  apply  the  rents  and 
profits  of  the  land  in  payment  of  the  $3,000  mortgage  until  the 
same  is  paid.  An  answer  was  filed  to  this  complaint,  in  which 
defendant  claims  the  realty  as  tenant  by  curtesy  free  from  any 
liabilities  for  debts  of  the  estate.  A  reply  denying  these  alle- 
gations was  filed,  and  at  the  trial  much  testimony  was  taken 
upon  the  issues  raised,  from  which  findings  were  made  by  the 
court  in  favor  of  plaintiffs,  and  a  decree  rendered  thereon. 

The  principle  question  for  our  consideration  is  whether  de- 
fendant's conduct  in  the  management  of  the  estate,  in  obtaining 
the  plaintiff's  money,  and  in  the  final  settlement  of  the  estate, 
as  against  plaintiffs,  was  such  as  to  constitute  fraud  upon  them. 
The  final  account  is  a  very  loose  and  inaccurate  report.  It 
should  show  all  sales  of  personal  property,  to  whom  sold,  and 
the  price.  Property  not  sold  should  be  listed  and  shown  to  be 
on  hand  for  distribution.  If  sheep  were  killed  by  dogs,  it  should 
be  shown  by  a  statement  of  tacts  in  the  report  independent  of 
the  charge  in  the  statement  of  the  account.  It  should  al^o 
show  the  estate  debts,  to  whom  due,  and  how  paid.  The  evi- 
dence in  this  case  disclosed  that  $118.75  was  expended  by  the 
defendant  for  fencing  and  for  insurance  on  the  hop  house,  paid 
from  the  money  of  plaintiffs,  and  this  is  not  mentioned  in  the 
report.  If  defendant's  curtesy  estate  gives  him  possession  to 
the  exclusion  of  the  administrator,  as  he  claims  in  this  suit, 
then  such  items  are  not  chargeable  to  the  estate  at  all,  but  must 
be  paid  by  the  tenant,  which  is  also  true  as  to  the  expense  of 
drawing  the  lease,  charged  against  the  estate  at  $7.50,  which 
was  for  defendant's  sole  benefit. 

2.  In  the  final  account,  the  administrator  also  takes  credit 
for  the  "present  value  of  the  estate,"  $16,961.50,  viz.,  $157.50, 
increased  value  of  the  lands  over  the  appraisement,  evidently 
done  to  make  his  account  balance,  and  the  error  for  that 
amount  is  in  his  favor.  Nor  does  he  account  for  the  whole  of 
the  personal  property,  nor  the  increase  thereof.  These  errors 
could  not  be  taken  advantage  of  now  simply  as  errors  in  the 
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account,  but  it  appears  that,  on  account  of  the  fiduciary  relations 
between  the  defendant  and  plaintiffs  and  his  efforts  to  lull  them 
into  inaction,  and  thus  prevent  them  from  discovering  these 
errors,  it  operates  as  a  fraud  upon  them.  It  is  also  clear  that 
he  induced  the  plaintiffs  to  advance  to  him  $1^500  with  which  to 
pay  debts  of  the  estate  and  other  expenses  of  administration, 
with  the  understanding  that  upon  the  close  of  the  administra- 
tion they  would  come  into  possession  of  the  real  estate  free 
from  his  curtesy  estate.  This  is  corroborated  by  his  own  testi- 
mony at  page  101  of  the  transcript,  where  he  says :  "And  she 
(Mrs.  Heed)  spoke  about  it  (a  deed  from  defendant  to  plain- 
tiffs) and  wanted  to  know  if  I  didn't  think  I  had  better  deed 
the  property  over  to  them.  I  told  her  her  sister  had  gone  to 
California,  and  it  would  be  time  enough  to  talk  about  it  when 
she  came  back" — showing  that  he  was  encouraging  them  in  the 
belief  that  they  were  to  have  the  land. 

3.  Upon  the  same  influence  and  inducement  and  the  fiduciary 
relations  existing  between  them,  and  plaintiffs'  confidence  in 
defendant's  statement  that  it  was  all  right,  they  were  led  to 
allow  the  final  account  to  be  settled  without  examination  there- 
of, and  without  consulting  any  other  adviser  in  regard  thereto. 
At  the  time  of  the  death  of  the  decedent,  plaintiffs  were  mem- 
bers of  the  family  and  household  of  defendant  and  decedent, 
and  after  the  death  of  the  mother  they  continued  members  of 
the  family  of  defendant  until  the  settlement  of  the  estate,  ex- 
cept that  they  were  each  absent  a  short  time.  At  all  times  the 
most  friendly  relations  continued;  plaintiffs  evidently  leaving 
all  business  relating  to  the  estate  entirely  to  defendant.  They 
acted  upon  his  advice  or  suggestion  in  all  matters  relating  there- 
to, and  were  ignorant  of  the  legal  effect  of  putting  their  money 
into  the  estate  and  of  their  rights  therein. 

The  rule  that  a  person  is  guilty  of  negligence  in  relying  upon 
statements  or  representations  of  another  as  a  basis  of  a  contract 
or  transaction  does  not  apply  to  parties  occupying  a  relation  of 
trust  or  confidence,  such  as  parent  and  child,  or  guardian  and 
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ward:  14  Am.  &  Eng.  Enc.  Law  (2  ed.),  122,  172;  Baldock 
V.  Johnson,  14  Or.  54?  (13  Pac.  434).  By  reason  of  these  con- 
ditions^ plaintiffs  have  been  induced  to  advance  their  money 
to  the  estate,  to  acquiesce  in  the  final  account  without  exam- 
ination, and  to  withhold  their  claims  against  the  estate, 
and  have  thus  been  deprived  of  their  rights  in  regard 
thereto,  resulting  in  a  fraud  upon  them.  Therefore  we  think 
the  decree  of  the  county  court  settling  the  final  account  should 
be  vacated,  and  the  estate  reopened,  and  plaintiffs  given  an  op- 
portunity to  present  their  claims  against  the  same,  and  such 
other  proceedings  as  may  be  proper  in  the  administration  of 
the  estate.  As  to  whether  the  rents  of  the  realty  during  the 
administration  should  go  to  the  administrator,  we  deem  it  un- 
necessary to  decide  noWyand  therefore  indicate  no  opinion  upon 
that  question. 

The  decree  of  the  lower  court  therefore  is  affirmed  in  so  far 
as  it  directs  that  the  estate  be  reopened  and  plaintiffs  given  a 
hearing  therein.  Affirmed. 


Argued  28  Oct.,  decided  17  Dec,  1907,  rehearing  denied  10  March,  1908. 
ROOTS  V.  BORING  JUNCTI0:N^   liUMBER  CO. 

92  Pac.  811.  94  Pac.  182. 

Appeal— Parties  Entitled— Acceptance  of  Benefits. 

1.  Where  defendant,  in  a  suit  to  enjoin  the  cutting  of  timber  on  certain 
land,  claims  under  a  contract  with  plaintifT  alleged  to  give  the  right  to  cut  all 
the  timber  on  such  land,  and  the  decree  enjoins  the  cutting  of  timber  under 
12  inches  in  diameter,  and  defendant  in  the  suit  appeals,  he  will  not  be  deemed 
to  have  accepted  the  benefits  of  the  decree  so  as  to  preclude  an  appeal  by  cut- 
ting timber  over  12  inches  in  diameter. 

Same    Proceedings  for  Appeal— Notice— Undertaking— Filing. 

2.  While  it  may  be  unnecessary  for  plaintifT  who  takes  a. cross-appeal  to 
file  a  separate  transcript,  yet,  where  he  does  not  file  in  the  appellate  court 
either  his  notice  or  his  undertaking  within  the  time  for  filing  the  transcript, 
the  court  acquires  no  Jurisdiction  of  the  appeal  and  need  not  notice  a  motion 
to  dismiss  it. 

Trespass— Pleading— Surplusage. 

8.  Where  a  cause  of  action  to  recover  triple  damages  for  the  cutting  of 
timber  Is  defectively  framed  under  Section  848,  B.  &  O.  Oornp.,  authorizing 
such  action,  but  enough  is  alleged  to  constitute  a  cause  of  action  to  restrain 
such  cutting  as  a  trespass  or  the  commission  of  waste,  the  allegations  under 
the  statutes  will  be  treated  as  surplusage,  and  the  cause  retained. 
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r  J»JUN«?TiON— Waste— Trespass. 

4-  Equity  win  Interfere  to  restrain  a  trespass  or  stay  waste  tbre&lened  or 
betas  committed,  where  the  acts  complained  of  amount  to  »(Ub»tantittl  tnjtiry 
or  d«38t ruction  of  the  estate,  or  will  cause  irreparable  damage  to  thf^  plnlntlJIT. 
as  etittlng  timber,  removing  ore,  and  the  like. 

A.PPEAL— Review— Discretion  of  Court— Pleading. 
5-  The  discretion  of  the  court  in  permitting  the  filing  of  an  iimemltHl  r^ply^ 
after  portions  of  the  original  reply  had  been  stricken  out  on  inoiloti,  will  not 
be  disturbed  on  appeal  In  the  absence  of  an  abuse  of  discretion,  mid  the  fiilLure 
to  file  an  afndavlt  showing  why  such  amended  reply  should  In-  H  lod  in  injt  **vl- 
dence  of  an  abuse  of  discretion. 

Pleading— Reply— Departure. 

6.  Where  a  complaint  alleges  the  unlawful  cutting  of  tlmlR  i\  nud  tho  i^n- 
swer  Justified  its  cutting  by  pleading  two  contracts,  setting  tlu'm  out  In  leffal 
effect.  It  is  not  a  dei)arture  from  the  cause  of  action  in  the  t*i>mplalul  to^el 
out  the  contracts  in  full  in  the  reply. 

Same— Issues,  Proof,  and  Variance. 

7.  Where  a  complaint,  in  a  suit  to  restrain  the  cutting  of  tlnitM^r,  Is  franipd 
on  the  theory  of  restraining  a  trespass  of  land,  and  the  plain tlfT'n  t-vldttuce 
showed,  not  an  unlawful  trespass,  but  a  rightful  entry  and  tin*  lominlHitlcjn  of 
waste,  a  motion  to  dismiss  the  complaint  was  properly  denh^d.  slnci*  t  he  rpllef 
sought  was  substantially  the  same. 

L«oQGiNG— Sales  of  Standing  Timber— Contracts— Cos^tTRUtTioN* 
8-  Where,  at  the  time  that  a  contract  was  entered  into,  prtivlillnjjt  for  ihf 
removal  of  all  **  saw  timber  "  from  certain  land,  it  is  shown  thiit  no  vord  wooti 
was  being  cut  on  the  land  or  in  the  vicinity,  and  that  one  of  thu  conlmt-tlnK 
parties  was  desirous  of  getting  the  timber  for  his  mill  and  lnloiiU»'d  tu  M't  up 
the  mill  near  the  land,  and  the  other  parties  sold  him  the  timlw-r  with  that  !n 
view,  the  term  "  saw  timber  "  should  be  construed  to  exclude  the  right  lo  fut 
timber  for  cord  wood,  and  limited  to  timber  suitable  for  betiig  iiinnufnt' lured 
into  lumber  or  other  mill  products;  it  not  being  until  after  thi*  si'tiaon  of  op* 
eration  of  the  mill  that  defendant  claimed  the  right  to  cut  other  tltiilH-r, 

JiJDOMENTS— Res  Judicata— e:stoppel. 

9.  An  owner  of  land  entered  into  a  contract  to  sell  the  thnljer  thrrt-rni,  iind 
the  contract  was  thereafter  assigned.  The  assignee  and  the  ipwin-r  e uttered 
into  an  agreement  modifying  such  contract,  so  that  the  owiM-r  hud  tlie  right 
to  cut  all  timber  under  12  inches  in  diameter.  The  contract  thi-n^nftefH  hy  huc- 
cessive  assignments,  came  into  the  hands  of  a  corporation,  whu-h  lirtnigUt  at) 
action  against  the  owner  for  the  removal  of  timber  by  hlui.  ami  JuUfrnnMit 
went  against  him,  from  which  he  did  not  appeal.  Held,  in  an  eu'Uuti  hy  tin- 
owner  to  restrain  the  unlawful  cutting  of  timber  under  12  lnftli^'>i  In  d  lnin**iri' 
by  the  corporation,  that  he  could  show  that  the  contract  had  bf'iMi  nuKlUhd  In 
that  regard,  and  that  the  Judgment  against  him  was  not  an  u^tonpi'l  tu  m'tnu 
such  modification,  though  he  failed  to  allege  the  modification  n^  a  defenst'  to 
that  suit. 

Injunction— Trespass— Cutting  Timber— Sufficiency  of  Kvij>KS<'ii. 

10.  In  an  action  to  restrain  the  unlawful  cutting  of.  timljer,  ivldi'nci'  (xm- 
flldered,  and  held  sufficient  to  show  that  a  contract  on  which  dc-f*  ntirint  relt^d 
had  been  modified  by  a  subsequent  one  of  which  defendant  had  know  Udtfi*. 

Injunction- Parties. 

11.  In  a  suit  to  enjoin  defendant  from  cutting  and  removini^  MtiiIht  from 
land  belonging  to  plalntifT,  one  who  was  in  no  way  interesti'd  Jn  llM'HUhjtet* 
matter  of  the  litigation,  and  whose  connection  with  the  mBtVi-r  wns  only  be- 
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cause  defendant's   Interest   In  the   contracts   In  controversy  were  secured 
through  him,  was  not  a  necessary  party. 

Abatement—Other  Suit  Pending. 

10.  That  plaintiff  commenced  an  action  at  law  against  defendant  for  a  vio- 
lation of  a  contract  giving  defendant  the  right  to  cut  and  remove  certain  tim- 
ber, and  also  brought  a  suit  in  equity  to  reform  one  of  the  contracts,  and  that 
such  litigation  is  pending  and  undetermined,  does  not  prevent  an  action  to 
restrain  the  further  cutting  of  timber  in  violation  of  the  contract. 

From  Clackamas:  Thomas  A.  McBride,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  by  J.  W.  Koots  against  the  Boring  Junction 
Lumber  Company  to  enjoin  and  restrain  the  defendant  corpora- 
tion from  cutting  and  removing  cord  wood  from  land  belonging 
to  plaintiff.  On  June  28,  1902,  plaintiff  contracted  to  sell  one 
0.  A.  Palmer  all  the  "saw  timber"  over  nine  inches  in  diameter 
on  certain  lands  belonging  to  him  including  the  S.  Yo  of  S.  W. 
y^  of  section  31,  township  1  S.,  range  4  E.,  in  Clackamas 
County,  for  $10  an  acre,  to  be  paid  in  installments;  the  last  pay- 
ment falling  due  March  1,  1904.  The  timber  was  to  be  re- 
moved within  five  years  from  date  of  contract,  at  the  expiration 
of  which  time  Palmer  was  to  surrender  to  plaintiff  possession 
of  the  premises,  and  in  the  meantime  relinquish  to  him  any  40 
acres,  as  soon  as  he  removed  the  timber  therefrom;  and  plain- 
tiff reserved  the  right  to  take  any  timber  except  saw  timber. 

On  July  21,  1902,  plaintiff  and  Palmer  entered  into  another 
contract,  by  which  plaintiff  sold  to  Palmer  "all  the  timber'^  on 
the  X.  1/2  of  X.  W.  14  and  W.  1/2  of  X.  E.  i/4>  of  section  6,  for 
$1,250,  payable  in  installments,  and  allowed  him  five  years  to 
remove  all  the  timber  on  the  south  side  of  a  certain  creek  run- 
ning through  such  land,  and  six  years  to  remove  that  on  the 
north  side  of  said  creek.  It  was  stipulated  and  agreed,  as  part 
of  the  contract,  that  land  from  which  the  timber  had  been  re- 
moved should  be  "turned  over''  to  plaintiff  for  his  use,  subject 
to  certain  rights  of  w^ay  for  roads,  and  that  Palmer  "will  take 
and  remove  all  the  timber  that  he  wants  as  his  regular  work  of 
removing  the  timber  progresses,  and  that  he  will  not  leave  por- 
tions of  timber  to  be  removed  at  any  later  date."     In  case  he 
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failed  to  comply  with  the  contract,  he  was  to  forfeit  all  his 
rights  thereunder,  and  the  timber  remaining  on  the  land  was 
to  be  and  remain  the  property  of  plaintiff. 

At  the  time  these  contracts  were  entered  into.  Palmer  was 
the  owner  of  a  small  mill,  which  he  contemplated  moving  and 
setting  up  near  the  land  in  question.  He  commenced  moving 
his  mill  soon  after  or  about  the  time  the  contracts  were  exe- 
cuted, but  before  he  got  it  into  operation  became  financially 
embarrassed,  and  late  in  the  fall  of  1902  assigned  and  trans- 
ferred it,  together  with  all  his  interest  in  the  two  contracts 
mentioned,  to  Fred  S.  Morris,  with  plaintiff^s  consent.  After 
such  assignment,  and  on  December  24,  1902,  Morris  and  plain- 
tiff entered  into  an  agreement  by  which  the  terms  of  the  above- 
mentioned  contracts  were  modified,  so  that  Morris  was  to  pay 
to  plaintiff  $20  an  acre,  as  stmnpage,  for  all  the  timber  author- 
ized to  be  taken  from  section  31  by  the  contract  of  June  28, 
1902,  in  lieu  of  the  purchase  price  stipulated  in  such  contract, 
and  plaintiff  was  to  have  the  right  to  cut  all  the  timber  under 
12  inches  in  diameter  on  the  land  described  in  both  the  con- 
tract of  June  28  and  that  of  July  21,  1902.  with  the  right  to 
enter  upon  any  of  the  lands  mentioned  in  such  contract,  as  soon 
as  Morris  removed  the  timber,  which  he  was  authorized  to  take 
thereunder.  There  were  some  other  changes  in  the  original  con- 
tract not  material  here,  except  it  was  agreed  that  they  were  not 
to  be  assigned  to  any  person,  except  Palmer,  without  plaintiff's 
consent. 

On  December  29,  1902,  Morris  and  Palmer  entered  into  an 
agreement,  which,  after  reciting  the  previous  assignment  by 
Palmer  to  Morris  of  the  two  Roots  contracts,  and  the  convey- 
ance to  Morris  of  certain  real  estate,  stipulated  that,  in  con- 
sideration of  such  conveyance  and  assignment  Morris  assumed 
and  agreed  to  pay  certain  indebtedness  of  Palmer,  including 
the  purchase  price  of  timber  mentioned  in  the  two  contracts, 
and  to  put  Palmer  in  possession  of  the  sawmill  property,  and 
give  and  grant  to  him  "the  right  to  cut  timber  from  any  and  all 
of  said  lands;  the  said  timber  to  be  cut  as  authorized  by  the 
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said  two  agreements,  and  as  permitted  by  that  certain  other 
agreement  entered  into  by  the  said  Morris  and  the  said  J.  W. 
Hoots  and  wife,  dated  December  24,  1902,  and  it  being  under- 
stood that  the  said  agreement  between  said  Roots  and  wife  and 
i^aid  Morris  is  personal  to  said  Morris,  and  that  Palmer  may 
avail  of  the  privileges  conferred  by  said  agreement  only  so  long 
£3  he  has  possession  of  said  property,  under  the  said  Morris  and 
the  terms  hereof.^' 

On  February  19,  1903,  Palmer  sold  to  one  Linton  an  undi- 
vided one-half  interest  in  his  sawmill  and  logging  business  and 
contracts,  and  Linton  agreed  **to  assume  one-half  the  contract 
existing  between  0.  A.  Palmer  and  Fred  S.  Morris/'  On  March 
17,  1903,  Palmer  and  Linton  organized  the  defendant  corpora- 
tion and  transferred  to  it  the  sawmill  and  business,  together 
with  the  contracts  referred  to,  and  it  likewise  ''assumed  and 
agreed  to  carry  out  the  contract  existing  between  0.  A.  Palmer 
and  Fred  S.  Morris."  The  corporation  tliereupon  took  posses- 
sion of  the  mill  and  logging  business,  and  continued  to  operate 
the  mill  and  take  logs  and  timl^er  from  the  lands  of  plaintiff 
described  in  the  contracts  of  June  28  and  July  21,  1902, 
until  about  the  1st  day  of  March,  1905,  when  it  shut  down  the 
mill,  disposed  of  its  logging  outfit,  and  ceased  its  milling  and 
logging  operations.  Soon  thereafter  it  commenced  to  cut  and 
manufacture  cord  wood  from  the  timber  remaining  on  the  lands 
I ] escribed  in  the  contracts  referred  to,  whereupon  a  dispute 
arose  between  the  parties  to  this  suit  concerning  their  respective 
rights;  plaintiff  contending  that  defendant  had  exhausted  its 
rights  under  the  contract  of  June  28,  1902,  and  therefore  was 
not  entitled  to  take  any  more  timber  from  section  31,  and  that 
under  the  contract  of  July  21,  1902,  as  modified  by  the  Morris 
contract  of  Deceml>er  24,  1902,  defendant  was  entitled  to  no 
timber  from  section  G,  except  "saw  timber,''  12  inches  and  over 
in  diameter,  while  defendant  contended  that  it  had  a  right  to 
take  from  section  31  any  timber  not  under  9  inches  in  diameter, 
and  to  manufacture  it  into  cord  wood  or  sawmill  product,  as  it 
might  see  proper,  and  that  it  had  a  right  to  take  all  the  timber 
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^Q   the  land  described  in  section  6^  regardless  of  its  size,  and 
whether  or  not  it  could  be  manufactured  into  lumber  or  other 
^^wrinili  product. 

Several  actions  and  suits  arose  out  of  these  controversies,  on 

account  of  matters  arising  prior  to  July  1,  1905,  and  on  No- 

venibex  15,  1905,  plaintiff  commenced  this  suit  to  enjoin  and 

restrain  defendant  from  further  cutting  or  removing  cord  .wood 

ironi    his  lands,  and  for  damages  for  wood  cut  since  the  first  of 

''^^y    previous.     The  complaint,  after  alleging  the  incorporation 

^^    defendant,  avers:  that,  at  all  the  times  therein  mentioned, 

Plaintiff  was  and  still  is  the  owner  of  the  S.  M»  of  S.  W.  i^  of 

section  31,  township  1  S.,  range  4  E.,  and  X.  M>  of  N.  W.  V^  and 

^  -    Vi>  of  X.  E.  V4.  of  section  6,  township  2  S.,  range  4  E.  of 

^  -   ^J^-,  in  Clackamas  County;  that  between  the  1st  day  of  July, 

^^^*     and  date  of  filing  the  complaint,  defendant  wrongfully 

^tia     lanlawfully.  and  without  authority  from  plaintiff,  entered 

^Poix     the  lands  above  described  and  did  wrongfully  and  unlaw- 

^^1>'      cut  and  remove  therefrom,  and  convert  to  its  own  use, 

^t>out     2,000  cords  of  wood,  belonging  to  plaintiff,  of  the  rea- 

-orial^le  value  of  $1,000,  to  his  damage  in  that  sum;  that  the 

^o<i     ^^g  ^^^  gj^^  removed  by  defendant  without  any  right  or 

^^^sc  so  to  do,  and  on  account  thereof  plaintiff  is  entitled  to 

^'^lo  damages  as  provided  in  Section  348,  B.  &  C.  Comp. ;  that 

^^^    yet  remains  on  such  premises  a  large  amount  of  growing 

^^^     and  timber,  suitable  for  cord  wood,  and  of  great  value  to 

^-*^tiff;  that  defendant  has  a  large  force  of  men  and  teams 

^^^ed  in  cutting  and  hauling  the  trees  and  timber  from  such 

^^^^ises  and  converting  the  same  into  wood,  in  the  aggregate 

^v^nt  of  from  500  to  600  cords  per  month,  and  intends  to  and 

Will  r  ' 

*  -     unless  restrained  by  an  order  of  the  court,  continue  to  cut 


^ricj 


tiaul  such  timber,  and  thereby  injure  and  destroy  the  value 
.  .       t^laintiff's  estate,  and  lead  to  oppressive  litigation  and  mul- 
^■^^Ciity  of  suits;  that  defendant  has  no  property,  real  or  per- 


V^^^l,  in  this  State  or  elsewhere,  out  of  whioli  a  judgment  could 
^^  ^^^ade  for  damages  complained  of;  that  it  is  now,  and  has  been 
^'''    Several  years  last  past,  insolvent;  that,  notwithstanding  the 
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actions  theretofore  brought  in  this  court  and  now  pending,  de- 
fendant intends  to  and  will  employ  every  dilatory  plea  and 
device  to  postpone  the  hearing  of  said  axitions  until  all  the 
timber  and  wood  on  the  premises  referred  to  is  cut  and  re- 
moved, and  the  proceeds  converted  to  defendant's  use  and  bene- 
fit, to  the  great  and  irreparable  loss,  injury,  and  damage  of 
plaintiff;  that  plaintiff  has  no  plain,  speedy  or  adequate  rem- 
edy at  law — wherefore  he  prays  that  he  may  have  judgment 
against  defendant  for  treble  the  damages  sustained,  and  an  in- 
junction restraining  it  from  further  cutting  or  removing  wood 
from  the  land  described  in  the  complaint. 

Upon  the  filing  of  the  complaint,  a  preliminary  injunction 
was  issued,  enjoining  and  restraining  defendant  from  trespass- 
ing upon  the  premises  described  in  the  complaint,  or  from  cut- 
ting or  removing  wood  or  timber  therefrom,  until  further  order 
of  the  court.  On  November  18,  1905,  defendant  filed  an  answer, 
in  which  it  admits  that  plaintiff  is  the  owner  of  the  lands  de- 
scribed in  the  complaint,  but  denies  that  he  is  or  has  since  July 
21,  1902,  been  the  owner  of  any  of  the  timber  on  the  land  de- 
scribed as  being  in  section  G;  or  that  he  has  been  the  owner  of 
any  of  the  saw  timber  over  nine  inches  in  diameter  on  the  land 
located  in  section  31,  since  the  28th  of  June,  1902. 

For  a  further  and  separate  answer  to  that  part  of  the  com- 
plaint charging  trespass  or  waste  on  the  land  situated  in  section 
G,  it  was  averred  that  on  July  21,  1902,  plaintiff,  for  a  valuable 
consideration,  sold  all  the  timber  on  such  land  to  0.  A.  Palmer, 
with  full  right  to  remove  all  the  timber  on  the  south  side  of  the 
creek  that  runs  through  the  land,  within  five  years  from  date, 
and  on  the  north  side  of  the  creek  within  six  years;  that  Palmer 
sold  and  assigned  a  one-half  interest  in  the  contract  and  timber 
to  A.  J.  Linton,  with  the  knowledge  and  consent  of  plaintiff; 
that  on  March  17,  1903,  Palmer  and  Linton  sold  and  assigned 
the  contract  and  timber  to  defendant  corporation  with  the  full 
knowledge  and  consent  of  plaintiff,  and  ever  since  such  date 
defendant  has  been  the  owner  of  all  such  timber  and  engaged 
in  disposing  of  it  in  the  regular  course  of  its  business;  that 
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Palmer  and  his  assigDec  have  in  all  things  complied  with  the 
contract  between  him  and  plaintiff;  that  on  or  about  February 
h  19U5,  a  dispute  arose  between  plaintiff  and  defendant  as  to 
the  ownership  of  the  timber  on  section  %  and  to  settle  euch  dis- 
pute defendant  commenced  an  action  at  law^  against  plaintiff 
in  the  Circuit  Court  of  the  State  of  Oregon,  for  Mnltnomah 
County,  in  which  it  alleged  the  making  of  the  contract  of  July 
n,  1002,  between  PaJnier  and  Roots,  the  assignee  thereof ^  to 
defendant  corporation,  its  ownership  of  all  the  timber  on  the 
land  referred  to,  and  that  on  or  about  May  1,  1^04,  plaintiff, 
without  its  permission,  wrongfully  went  upon  sudi  land  and 
cut  and  removed  therefrom  about  40  cord:?  of  wood,  and  con- 
verted the  same  to  his  own  use,  to  its  damage  in  the  snm  of 
$20,  and  prayed  judgment  against  him  for  that  amount;  that 
plaintiff  answered  the  complaint  denying  each  and  every  alle- 
gation thereof;  that  upon  the  issues  thus  joined  the  action  came 
on  regnlarly  for  trial  on  March  8,  11*05,  before  the  court  with- 
out intervention  of  a  jury;  that  the  court  found  the  allegations 
f^f  the  complaint  as  to  the  ownership  of  the  timber  to  he  true, 
and  that  on  or  about  May  1,  1304,  plaintiff  wrongfully  went 
upon  the  land  and  cut  and  removed  therefrom  about  ^0  cords 
of  wood  from  timber  belonging  to  defendant  of  the  value  of 
110,  and  rendered  judgment  against  him  for  that  sura,  together 
with  costs  and  dis'burBements ;  that  no  appeal  has  been  taken 
from  such  judgment,  and  it  has  become  final ;  that  by  reason 
thereof  plaintiff  is  now  estopped  to  allege  or  claim  ownership 
or  title  to  any  of  the  timber  on  the  land  described  in  section  0, 
The  answer  further  alleges  that  the  present  suit,  so  far  as  it 
relates  to  this  particular  tract  of  land^  was  begun  maliciously 
for  the  purpose  of  damaging  defendant  and  to  break  up  its 
business;  that  it  has  a  large  number  of  men  and  teams  employed 
to  cut  and  market  the  timber,  and  that  it  has  and  will  suffer  a 
T"ery  large  amount  of  damage  if  the  preliminary  injunction  is 
continued.  It  then  alleges  the  commencement  of  a  suit  by 
plaintiff  against  defendant  to  reform  the  contract  of  July  21, 
50  Or. 20 
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1902;  and  that  such  suit  is  still  pending  and  undetermined; 
and  aldO;  the  commencement  of  an  action  at  law  on  March  30^ 
1905,  by  plaintiff  against  defendant,  and  that  such  action  is 
still  pending. 

For  a  further  and  separate  answer  to  that  part  of  the  com- 
plaint charging  trespass  or  waste  on  the  land  described  in  sec- 
tion 31,  it  is  alleged  that  on  June  28,  1902,  for  a  valuable  con- 
sideration, plaintiff  sold  to  0.  A.  Palmer  all  saw  timber  on  such 
land  over  nine  inches  in  diameter,  with  the  right  to  remove  the 
same  in  five  years  from  date;  that  Palmer  sold  and  assigned  a 
one-half  interest  in  the  contract  and  timber  to  Linton,  and  on 
March  17,  1903,  he  and  Linton  sold  and  assigned  the  same  to 
defendant  company,  with  the  full  knowledge  and  consent  of 
plaintiff,  and  defendant  has  been  ever  since  that  date,  and  is 
now,  the  owner  of  the  timber  with  the  full  right  to  remove  the 
same;  that  defendant  has  paid  for  all  the  saw  timber  on  such 
premises  over  nine  inches  in  diameter,  and  is  now  engaged  in 
cutting  and  removing  the  same  in  the  regular  course  of  its 
business,  and  does  not  intend  to  cut  and  remove  any  other  tim- 
ber than  such  as  is  described  in  the  contract  referred  to;  that 
plaintiff  has  brought  numerous  actions  against  defendant  for 
treble  damages,  under  Section  348,  B.  &  C.  Comp.,  for  cutting 
this  saw  timber,  and  defendant  has  been  promptly  defending 
such  actions,  and  has  not  unnecessarily  delayed  the  same ;  that 
plaintiff  brought  this  suit  for  the  sole  purpose  of  maliciously 
inflicting  damages  upon  defendant;  that  it  is  a  solvent  corpora- 
tion with  ample  funds  to  pay  its  debts;  that  it  has  a  large 
force  of  men  and  teams  engaged  in  cutting  and  removing  tim- 
ber in  section  31,  in  the  regular  course  of  its  business;  and  that 
it  will  be  greatly  damaged  if  enjoined  and  restrained  from  pro- 
ceeding with  such  work. 

To  this  answer  plaintiff  filed  a  reply,  in  which  he  denies  that 
by  the  contract  of  July  21,  1902,  he  sold  to  Palmer  all  the 
timber  on  the  land  in  section  6,  or  any  timber  on  said  land, 
except  under  and  by  virtue  of  a  certain  contract  in  writing  of 
that  date,  the  original  of  which  is  annexed  and  made  a  part  of 


Dec,  1907]    Roots  i\  Boring  Junction  Lum.  Co.        307 


the  aDSwer,  and,  by  certain  amendments  and  modifications 
theretOj  that  the  litigation  set  ont  in  defendant's  answer  be- 
tween it  and  plaintiff  in  the  circuit  court  of  Multnomah 
County  did  not  relate  to  any  timber  or  wood  involved  in  the 
present  suit.  It  also  denies  tha-t  plaintiff  sold  to  Palmer  all 
the  saw  timber  on  land  deecribed  in  section  31  over  nine  inches 
in  diameter,  or  of  any  diameter,  except  under  and  by  virtue  of 
a  certain  contract  and  biU  of  sale  dated  June  38,  li)02^  which 
is  annexed  and  made  a  part  of  the  reply,  and  certain  amend- 
menta  thereto.     For  a  further  aud  ,'>eparate  reply,  it  is  alleged 

that  on  the day  of ^,  190^,  Palmer  for  a  valuable 

consideration,  aoldj  assigned  and  transferred  all  of  his  right, 
title  and  interest  in  the  two  contracts,  referred  to  in  defend- 
ant's answer,  of  dates^  respectively,  June  2H  and  July  21,  190S, 
to  Fred  !S.  Morris^  which  agreement  was  assented  to  by  plaintiff, 
and  Morris  is  now  the  owner  of  the  contracts  and  all  interest 
feein;  that  after  such  assignment,  and  while  Morris  was  the 
owner  of  guch  contract  and  all  interest   therein,  ho  made  and 
entered  into  a  contract  in  writing  with    plaintitT,  a  copy  of 
^hich  is  annexed  and  made  a  part  of  the  reply,  by  which  c^r- 
i^m  changes,  amendments^  and  modifications  were  made  in  the 
f^ontraots  between  Palmer  and  plaintiff;  and  that  all  wood  and 
^^^er  described  in  plaintiffs  complaint,  and  to  which  he  claims 
^^rshipj  is  his  property  under  and  by  virtue  of  conditions, 
eservation^  and  exceptions  set  out  in  the  contracts  of  June  28 
^   July  21,  1902j  as  modified  by  the  Morris  contract  of  De- 
inVi^j.  24,  1903,  and  was  expressly  reserved  to  plaintiff  under 
^  by  virtue  of  such  contracts. 

^^    November  18,  1905,  the  preliminary  injunction  was  va- 

*^te^  bv  the  trial  court,  so  far  as  it  relates  to  land  in  section 

^'  aii<J  continued  in  force  as  to  the  other  land  described  in  the 

^^i^plaint.     On  motion  of  defendant  certain  parts  of  the  reply 

^^^e  thereafter  stricken  out,  and  defendant  permitted  by  the 

^^^^i  to  filfe  an  amended  reply,  which  is  substantially  the  same 

M  the  originah  except  that  it  alleges  that  defendant's  interest 

in  the  contracts  or  agreements  of  June  28  and  July  21,  1902, 
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were  acquired  subsequent  to  and  subject  to  the  modifications 
thereof  as  made  by  Morris  and  plaintiff  on  December  24.  1902; 
that  under  and  by  virtue  of  the  contract  of  June  28,  1902,  as 
so  modified,  plaintiff  sold  only  the  saw  timber  on  the  land  de- 
scribed in  section  31,  over  12  inches  in  diameter,  and  all  timber 
under  that  diameter  and  such  as  was  unsuitable  for  saw  logs 
was  to  remain  his  property;  that  by  such  contract  Palmer  and 
his  assignee  agreed  to  relinquish  and  surrender  to  plaintiff  any 
40  acres  of  land  described  in  the  agreement  as  soon  as  the  tim- 
ber was  'logged  off,  and  the  plaintiff  reserved  the  right  to  enter 
on  any  of  the  land  described  in  the  contract,  and  clear,  slash, 
fence,  or  grub  and  remove  any  or  all  timber  except  saw  timber; 
that  long  before  July  1,  1905,  defendant  removed  all  saw  tim- 
ber from  the  land  in  section  31,  and  surrendered  the  possession 
thereof  to  plaintiff;  that  the  only  timber  left  on  the  land  after 
it  was  logged  off  by  defendant  was  that  under  12  inches  in  di- 
ameter, or  such  as  was  decayed  or  unfit  for  saw  timber,  and 
which  defendant  left  on  the  premises  as  its  logging  operations 
progressed;  that  under  the  contract  of  July  21,  1902,  and  the 
subsequent  modifications  th(?reof  by  the  agreement  between 
I'laintiff  and  Morris  of  date  December  24,  1902,  plaintiff  only 
sold  the  saw  timber  over  12  inches  in  diameter  on  the  land  in 
in  section  6,  and  such  contract  contained  a  provision  that 
Palmer  and  his  assignee  "will  take  and  remove  all  the  timber 
that  he  wants  as  his  regular  work  of  removing  the  timber  pro- 
gresses, and  he  will  not  leave  portions  of  the  timber  to  be  re- 
moved at  any  later  date" ;  that  long  before  the  1st  day  of  July, 
1905,  defendant  logged  over  the  premises  in  section  6  and  re- 
moved all  the  saw  timber  thereof  and  such  a5  it  wanted  under 
its  contract,  and  thereupon  surrendered  possession  thereof  to 
plaintiff;  that  all  the  cord  wood  and  timl)er  described  in  plain- 
tiff^s  complaint,  cut  by  defendant  on  section  6,  was  cut  out  of 
timber  imder  12  inches  in  diameter  and  out  of  timber  unsuit- 
able for  saw  logs,  all  of  which  was  reserved  to  plaintiff  under 
the  agreements  referred  to;  that  after  the  land  was  logged  off 
by  defendant,  and  the  saw  timber  removed  therefrom,  and  after 
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it  had  been  surrendered  to  plaintiff,  defendant  again  re-entered 
and  cut  and  hauled  away  the  cord  wood  mentioned  in  the  com- 
plaint, which  was  and  is  the  property  of  plaintiff  under  and  by 
virtue  of  his  ownership  of  the  land  and  the  provisions  of  the 
contracts  mentioned. 

Upon  the  issues  thus  joined  the  cause  was  tried,  and  after  a 
personal  inspection  of  the  premises,  the  court  held  and  found 
that  the  words  "saw  timber,"  as  used  in  the  agreement  of  June 
28,  1902,  under  which  defendant  corporation  claims  the  right 
to  timber  on  section  31,  was  intended  to  and  did  mean  timber 
fit  and  suitable  for  sawing  into  lumber  for  commercial  pur- 
poses; that  prior  to  the  Ist  day  of  July,  1905,  defendant  took 
all  such  timber  from  the  land  described  in  the  contract,  except 
from  a  strip  about  11  rods  wide  extending  across  the  east  end 
of  the  S.  y2  of  S.  W.  14  of  said  section;  that  the  contract  of 
July  21,  1902,  between  plaintiff  and  Palmer,  was  so  modified, 
after  the  assignment  thereof  to  Morris  by  the  contract  of  De- 
ceml^er  24,  1902,  between  plaintiff  and  Morris,  that  nothing 
passed  to  the  grantee  under  such  contract,  except  timber  on  the 
land  therein  described,  12  inches  in  diameter  and  upwards;  that 
plaintiff  reserved  all  the  timber  under  that  size;  that  defendant 
had  succeeded  to  the  rights  of  Morris  under  such  contract  and 
was  entitled  to  take  thereunder  all  the  wood  and  timber  12 
inches  in  diameter  and  upwards,  but  no  other;  that  between 
July  1  and  November  15,  1905,  defendant  entered  upon  the 
lands  described  in  the  complaint  and  from  the  timber  on  sec- 
tion 31,  and  from  trees  and  timber  less  than  12  inches  in  diam- 
eter on  section  6,  cut  and  hauled  away  about  1,000  cords  of 
wood,  to  plaintiff's  damage  in  the  sum  of  $350;  that  it  cut  on 
section  31  and  left  on  the  ground  a  large  quantity  of  trees  and 
wood,  the  property  of  plaintiff;  that  it  also  cut  and  converted 
into  cord  wood  on  section  6,  and  mingled  with  other  wood  which 
it  had  a  right  to  cut,  a  number  of  trees  of  less  than  12  inches 
in  diameter,  which  were  the  property  of  plaintiff,  to  his  damage 
in  the  sum  of  $30 ;  that  the  cutting  down  and  hauling  away  of 
trees  and  timber  on  section  6,  less  than  12  inches  in  diameter. 
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would  greatly  impair  and  destroy  the  value  of  the  estate;  that 
defendant  claims  the  right  and  was  engaged,  at  the  time  of  the 
commencement  of  the  suit  and  the  rendition  of  the  decree,  in 
cutting  and  carrying  away  all  the  timber  on  section  6,  and  all 
trees  and  timl)er  on  section  31  over  9  inches  in  diameter,  and, 
unless  restrained  by  order  of  the  court,  will  cut  and  remove  all 
such  timber  and  trees,  to  plaintiff's  great  and  irreparable  dam- 
age; that  on  the  1st  day  of  July,  1905,  plaintiff  was,  and  ever 
since  has  been,  entitled  to  all  the  trees  and  timber  on  section 
31  and  the  wood  cut  by  defendant  and  remaining  thereon,  except 
the  saw  timber  in  the  strip  11  rods  wide  above  mentioned,  and 
of  all  timber  less  than  12  inches  in  diameter  on  section  6;  that 
defendant  has  the  right  to  take  from  the  land  in  section  6  the 
wood  already  cut  by  it  and  all  timber  and  trees  of  the  diameter 
of  12  inches  and  upwards,  at  any  time  during  the  life  of  the 
contract,  but  that  it  has  no  right  to  take  any  other  timber  from 
such  land,  and  no  right  to  take  or  remove  any  timber  or  wood 
whatever  from  section  31,  except  saw  timber  from  the  strip  11 
rods  wide  previously  mentioned,  and  that  plaintiff  was  entitled 
to  a  judgment  against  defendant  for  $350  for  damage  sustained 
by  its  wrongful  cutting  and  removing  timber  belonging  to  him, 
since  the  1st  of  July,  1905.  A  decree  was  thereupon  entered 
accordingly,  and  defendant  perpetually  enjoined  and  restrained 
from  taking  any  wood  or  timber  from  section  31,  and  any  tim- 
ber from  section  6,  less  than  12  inches  in  diameter.  From  this 
decree,  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  argument  by  Mr, 
Balph  /?.  Duniway. 

For  respondent  there  was  a  brief  and  ora'l  arguments  by  Mr. 
Harvey  E,  Cross  and  Mr.  Charles  H.  Dye, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  By  the  decree  from  which  this  appeal  is  taken,  the  defend- 
ant was  enjoined  and  restrained  from  cutting  or  removing  any 
timber  or  wood,  whether  cut  or  otherwise,  from  section  31» 
regardless   of  its  size,   quality   or  dimensions,  except  the  saw 
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timber  from  a  strip  11  rods  wide  along  the  east  end  of  the  S.  i 
of  S.  W.  i  of  such  section,  and  it  was  also  enjoined  and  re- 
strained from  cutting  or  removing  any  trees  or  timber  from 
section  6  under  12  inches  in  diameter;  but  it  was  authorized 
and  permitted  to  take,  at  any  time  during  the  life  of  the  eon- 
tract,  all  the  trees  or  timber  on  section  6, 12  inches  and  upwards 
in  diameter,  whether  suitable  for  manufacturing  into  lumber 
or  not.  After  the  rendition  of  the  decree,  defendant  continued 
to  cut  and  manufacture,  into  cord  wood,  trees  12  inches  and 
upwards  in  diameter  from  the  land  mentioned.  Plaintiff  now 
moves  to  dismiss  defendant's  appeal  on  the  ground  that,  by  thus 
continuing  to  cut  and  remove  wood,  it  accepted  the  benefits  of 
the  decree,  and  therefore  cannot  appeal  therefrom.  The  law  is 
well  settled  that  a  party  cannot  dlaim  the  benefit  of  a  judgment 
or  decree  and  at  the  same  time  appeal  from  it.  The  right  to 
appeal  and  to  enjoy  the  fruits  of  a  judgment  or  decree  are 
totally  inconsistent,  and  an  election  to  take  one  course  is  a 
renunciation  of  the  other:  Moore  v.  Floyd,  4  Or.  260;  Portland 
Construction  Co.  v.  O'NeU,  24  Or.  54  (32  Pac.  764) ;  Bush  v. 
Mitchell,  28  Or.  92  (41  Pac.  155).  But  the  defendant  in  cut- 
ting and  removing  wood  from  section  6,  was  not  acting  under 
the  protection  of  the  decree  or  by  virtue  of  any  rights  given  it 
thereby,  but  under  a  contract  with  the  owner  of  the  land.  The 
plaintiff  sought  by  this  suit  to  enjoin  it  from  taking  any  trees 
or  timber  under  12  inches  in  diameter  and  any  timber  over  that 
size,  except  such  as  was  suitable  for  being  manufactured  into 
lumber.  The  court  granted  the  relief  prayed  for  as  to  trees 
under  12  inches  in  diameter,  and  refused  it  as  to  all  over  that 
size,,  thereby  leaving  defendant  to  proceed,  so  far  as  such  timber 
was  concerned,  as  if  no  suit  had  been  brought. 

2.  It  is  not  necessary  to  consider  what  defendant's  situation 
would  have  been  if  plaintiff  had  appealed  from  that  portion  or 
the  decree  refusing  to  enjoin  it  from  taking  or  cutting  such 
timber,  and  given  a  stay  bond.  The  record,  however,  does  not 
disclose  that  the  plaintiff  did  so  appeal,  although  it  was  said 
at  the  argument  that,  after  defendant's  appeal,  pilaintiff  took  a 
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cross-appeal,  and  a  motion  is  on  file  to  dismiss  such  cross- 
appeal.  No  notice  or  undertaking  on  such  appeal  has  been  fi^led 
in  this  court,  and  therefore  the  appeal,  if  taken,  has  never  been 
perfected.  While  it  may  not  be  necessary  where  both  parties 
to  a  judgment  or  decree  appeal,  to  file  separate  transcripts,  it 
certainly  is  essential  that  the  notice  and  imdertaking  on  an 
appeal  shall  be  filed  within  the  time  provided  by  law  in  which 
to  file  a  transcript,  or  otherwise  this  court  does  not  acquire 
jurisdiction  of  the  appeal.  Since  the  plaintifl^  has  not  complied 
with  this  rule,  it  is  unnecessary  to  consider  the  motion  to  dis- 
miss his  appeal,  or  any  of  the  provisions  of  the  decree  of  which 
he  complains. 

3.  We  pass  then  to  a  consideration  of  the  questions  arising 
on  defendant's  appeal.  It  is  insisted  at  the  outset  that  the 
court  is  without  jurisdiction,  because  this  is  a  proceeding,  under 
Section  348,  B.  &  C.  Comp.,  to  recover  treble  damages  for  the 
wrongful  and  unlawful  cutting  of  timber  on  plaintiff's  land. 
The  reference  in  the  complaint  to  Section  348  and  the  allega- 
tions attempting  to  state  a  cause  of  action  under  such  section 
may  be  treated  as  surplusage,  as  was  done  by  the  trial  court, 
and  enough  remains  to  constitute  a  cause  of  suit  for  injunction 
to  restrain  a  trespass  or  the  commission  of  waste. 

4.  It  is  alleged  in  the  complaint  that  pdaintiff  is  the  owner 
of  certain  described  lands,  and  that  there  is  growing  and  stand- 
ing thereon  a  large  quantity  of  trees  and  timber  suitable  for 
cord  wood  of  great  value  to  plaintiff;  that  between  certain  dates, 
defendant  wrongfully  and  unlawfully  entered  upon  such  lands 
and  cut  and  removed  therefrom  2,000  cords  of  wood;  that  it 
has  a  large  force  of  men  and  teams  engaged  in  cutting  and 
hauling  timber  and  wood  from  such  premises,  and  threatens  to 
and  will,  unless  restrained,  remove  the  wood  and  tim])er  there- 
from, to  the  irreparable  injury  of  plaintiff's  estate,  and  to  his 
great  damage.  These  are  facts  sufficient  for  injunctive  relief, 
for  the  rule  is  firmly  established  in  this  state  that  a  court  of 
equity  will  interfere  to  restrain  a  trespass  or  stay  waste,  threat- 
ened or  being  committed,  when  the  acts  complained  of  go  to  the 
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substantial  injury  or  destruction  of  the  estate  or  will  cause  irre- 
parable damage  to  the  plaintiff,  such  as  cutting  timber,  remov- 
ing ore,  and  the  like:  Allen  v.  Dunlap,  24  Or.  229  (33  Pac. 
675)  ;  Mendenhdll  v.  Harrisburg  Water  Co.,  27  Or.  38  (39  Pac. 
399) ;  Sheridan  v.  McMullen,  12  Or.  150  (6  Pac.  497) ;  Smith 
V.  Gardner,  12  Or.  221  (6  Pac.  771:  53  Am.  Rep.  342) ;  EllioU 
V.  Bloyd,  40  Or.  326  (67  Pac.  202).  Allen  v.  Dunlap,  24  Or. 
229,  was  a  suit  to  enjoin  a  trespass  on  a  mining  claim.  Objec- 
tion was  made  to  the  jurisdiction  of  the  court,  but  Mr.  Justice 
Lord  says : 

"The  general  rule  that  a  court  of  equity  will  refuse  to  take 
jurisdiction  and  award  even  a  temporary  injunction,  in  cases 
of  a  mere  trespass,  is  conceded;  but  there  is  an  established  ex- 
ception in  cases  of  mines,  timber  and  the  like,  in  which  an 
injunction  will  be  granted  to  restrain  the  commission  of  acts 
by  which  the  substance  of  an  estate  is  injured,  destroyed  or  car- 
ried away.  In  such  case,  the  injury  being  irreparable  or  difficult 
of  ascertainment  in  damages,  the  remedy  at  law  is  inadequate." 

Mendenhall  v.  Harrisburg  Water  Co.  27  Or.  38  (39  Pac.  399), 
was  a  suit  to  enjoin  the  defendant  from  taking  possession  of 
land  belonging  to  plaintiff  and  cutting  timber  and  enlarging  a 
ditch  thereon,  and  the  court  sustained  the  suit  and  granted  the 
injunction.  In  that  case  Mr.  Justice  Moore^  after  quoting  from 
tmUh  V.  Gardner,  12  Or.  221  (6  Pac.  771:  53  Am.  Rep.  342), 
said: 

'*In  the  case  at  bar  the  evidence  shows  that  the  defendant 
threatened  to  widen  the  ditch  beyond  the  limits  of  its  right  of 
way,  and  throw  the  material  taken  therefrom  upon  plaintiff^s 
land;  to  construct  and  maintain  a  dam,  the  backwater  from 
which  would  destroy  the  ford  used  by  the  plaintiff  and  her  hus- 
band; and  to  cut  and  destroy  the  timber  growing  along  the 
banks  of  the  ditch  outside  of  the  right  of  way.  The  injury  com- 
plained of  is  more  than  a  mere  trespass;  it  goes  to  the  destruc- 
tion of  plaintiff^s  estate." 

Sheridan  v.  McMutlen,  12  Or.  150  (6  Pac.  497),  was  a  suit. 
by   a  landlord  against  his  tenant  to  enjoin  him  from  cutting 
timber  on   leased   premises.     The   jurisdiction   of   a   court   of 
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equity  was  challenged  on  the  ground  that  plaintiff's  remedy  was 
by  an  action  at  law  for  damages,  but  Mr.  Justice  Lord  says: 

'*The  remedy  by  injunction  to  stay  waste,  threatened  or  being 
committed,  has  been  so  often  asserted,  and  is  now  so  fully  estab- 
lished, that  the  jurisdiction  is  seldom  questioned.  It  has  almost 
entirely  superseded  the  common-law  action  of  waste,  and  in  a 
great  measure  taken  the  place  of  the  action  on  the  case  for 
damages,  ordinarily  resorted  to  whenever  any  remedy  is  sought 
at  law,  because  of  their  inadequacy  in  many  cases,  and  the 
remedy  by  injunction  is  so  much  more  expeditious  and  com- 
plete.''*^ 

In  support  of  this  position,  the  learned  justice  cites  Fleming 
V.  Collins,  2  Del.  Ch.  230,  in  which  it  was  held  that  the  cutting 
of  timber  is  an  injury  of  irreparable  nature  and  remediable  in 
equity,  by  whosoever  committed,  and  that  equity,  having  juris- 
diction to  restrain  waste,  will  decree  an  account  and  satisfaction 
for  the  waste  conmiitted.  He  also  refers  to  and  quotes  approv- 
ingly, Judge  Story's  summary  of  this  equitable  jurisdiction, 
in  which  he  says: 

"The  inadequacy  of  the  remedy  at  common  law,  as  well  to 
prevent  waste  as  to  give  redress  for  waste  already  committed, 
is  unquestionable,  and  there  is  no  wonder  that  the  resort  to  the 
court  of  law  has  in  a  great  measure  fallen  into  disuse.  *  *  The 
remedy  by  a  bill  in  equity  is  so  much  more  easy,  expeditious 
and  complete,  that  it  is  almost  invariably  resorted  to.  By  such 
a  bill  not  only  may  future  waste  be  prevented,  but,  as  we  have 
already  seen,  an  account  may  be  decreed  and  a  compensation 
given  for  past  waste:  2  Story,  Equitable  Juris.  §917. 

In  Livingston  v.  Livingston,  6  Johns.  Ch.  (N.  Y.)  497  (10 
Am.  Dec.  353),  Chancellor  Kent  says:  "This  protection  (by 
injunction)  is  now  granted  in  case  of  timber,  coals,  lead  ore, 
quarries,  etc.''  Elliott  v.  Bloyd,  40  Or.  326  (67  Pac.  202),  was 
a  suit  to  enjoin  defendant  from  taking  and  removing  timber 
from  land  belonging  to  plaintiff  not  included  in  a  contract 
between  the  parties,  by  which  plaintiff  sold  to  defendant  certain 
described  timl)er  on  such  land.  In  that  case,  also,  the  juris- 
diction of  a  court  of  equity  was  questioned;  but  it  was  held 
that  under  the  settled  rules  of  equitable  jurisdiction  the  court 
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would  interfere  to  restrain  the  threatened  waste.  This  same 
principle  was  announced  and  applied  by  this  court  in  other 
cases  cited. 

5.  It  is  also  contended  that  the  court  erred  in  permitting 
plaintiff  to  file  an  amended  reply,  after  portions  of  the  original 
reply  had  been  stricken  out  on  motion ;  but  this  was  a  matter 
resting  within  the  sound  discretion  of  the  trial  court,  and  its 
judgment  thereon  will  not  be  disturbed  on  appeal,  unless  it 
appears  there  was  an  abuse  of  such  discretion.  Nor  does  the 
fact  that  plaintiff's  application  to  file  such  amended  pleading 
was  not  supported  by  an  affidavit  showing  why  he  should  be 
permitted  to  do  so.  The  court  allowed  his  application,  and 
before  its  ruling  can  be  disturbed  on  appeal,  it  must  affirma- 
tively appear  that  it  erroneously  exercised  its  discretion.  Where 
a  court  refuses  to  permit  an  amended  pleading  to  be  filed,  its 
judgment  likewise  will  not  be  disturbed,  unless  it  appears  from 
a  supporting  affidavit,  or  otherwise,  that  it  was  an  abuse  of 
discretion  to  deny  such  application:  Oarrison  v.  Goodale,  23 
Or.  307  (31  Pac.  709). 

6.  It  is  also  insisted  that  the  reply  as  filed  constituted  a 
departure  from  the  cause  of  suit  set  up  in  the  complaint.  The 
defendant  justified  its  right  to  cut  or  remove  the  timber  or 
wood  in  controversy  under  and  by  virtue  of  two  certain  con- 
tracts, which  it  claims  to  have  with  plaintiff,  but  which  are  not 
set  out  in  the  answer,  except  in  legal  effect.  To  meet  this  de- 
fense, plaintiff  by  his  reply  pleads  the  terms  of  these  contracts 
for  the  purpose  of  showing  that  the  timber  or  wood  in  question 
did  not  come  within  the  provisions  thereof.  The  reply,  there- 
fore, is  not  a  departure  from  the  complaint  or  a  new  assign- 
ment of  a  cause  of  suit.  It  would  probably  have  been  better 
pleading  if  plaintiff  had  referred  to,  and  set  out,  these  contractus 
in  his  complaint,  and  then  averred  that  the  wood  and  timber, 
which  he  says  defendant  is  wrongfully  and  unlawfully  taking 
and  threatening  to  take  from  his  land,  did  not  come  within  the 
terms  of  the  contract;  but  it  was  not  absolutely  essential  for 
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him  to  do  so,  nor  did  the  making  of  such  averments  in  the 
reply  substantially  change  the  cause  of  suit. 

7.  It  is  claimed  that  defendant's  motion  to  dismiss  the  suit, 
made  at  the  close  of  plaintiff's  testimony,  should  have  been 
sustained,  because  the  evidence  shows  that  defendant  was  not. 
in  fact,  a  trespasser,  but  had  a  right,  under  its  contracts  with 
plaintiff,  to  enter  upon  the  pro])erty  in  controversy  for  the  pur- 
pose of  cutting  and  removing  certain  timber,  and  that  it  is 
liable,  if  at  all,  for  waste  in  cutting  timber  to  which  it  was  not 
entitled  under  such  contracts,  and  therefore  the  plaintiff's  rem- 
edy should  have  been  by  suit  to  restrain  waste,  and  not  to 
enjoin  a  trespass.  Technically  there  is  a  difference  between 
*Vaste"  and  "trespass."'  "Waste''  is  some  unauthorized  act 
Vt'hich  goes  to  the  injury  or  destruction  of  an  estate  committed 
by  one  in  the  rightful  possession  thereof,  while  "trespass"  is 
the  act  of  a  mere  intruder.  But,  as  we  have  seen,  there  is  no 
substantial  distinction,  so  far  as  the  remedy  is  concerned.  The 
law  gives  for  trespass,  by  which  the  substance  of  an  estate  is 
injured  or  destroyed,  and  which  cannot  be  adequately  compen- 
sated in  damages,  the  remedies  for  waste  (30  Am.  &  Eng.  Enc. 
Law  (2  ed.),  258),  and  therefore,  while  in  a  technical  sense 
the  appropriate  remedy  for  the  plaintiff,  under  the  facts  dis- 
closed by  the  testimony,  would  have  been  a  suit  to  restrain 
waste,  rather  than  a  suit  to  enjoin  a  trespass,  the  relief  sought 
is  substantially  the  same,  and  the  technical  form  of  the  pleading 
could  have  worked  no  injury  to  the  defendant. 

8.  This  brings  us  to  the  merits.  So  far  as  the  controversy 
concerning  the  timber  on  section  31  is  concerned,  the  result 
depends  upon  the  construction  of  the  word  "saw  timber,''  as 
used  in  the  contract  between  plaintiff  and  Palmer  of  June  28, 
1902.  The  court  below  found  that  prior  to  July  1,  1905.  de- 
fendant had  taken  from  such  land  all  the  timber  fit  for  lumber, 
except  that  upon  a  strip  about  11  rods  wide  extending  across 
the  east  end  of  the  land,  and  in  this  view  we  concur,  after  a 
careful  reading  of  the  testimony.  The  evidence  shows  that  the 
greater  part  of  the  land  was  "logged  off"  during  the  winter  of 
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1902-03,  and  the  remainder  the  following  season;  that  all  the 
timber  suitable  for  milling  purposes  was  taken,  and  defendant 
quit    logging  and  removed  its  engines  and  logging  appliances, 
and   plaintiff  took  possession  of  the  premises  and  began  cutting 
cord    wood  thereon;  that  about  the  1st  of  March,  1905,  defend- 
Q-iit,     finding  its  lumber  business   unprofitable,   shut   down   its 
^*^ill     and   soon   thereafter  re-entered   and  began   cutting  cord 
wood    from  tops  of  trees  left  on  the  ground  during  its  logging 
operations,  and  from  "wind  falls*'  and  unsound  timber  rejected 
"y   tlie  loggers;  that  up  to  the  time  of  the  commencement  of 
^his    suit  it  had  taken  and  remvoed  about  700  cords,  and  was 
then    engaged  in  removing  wood  at  the  rate  of  40  or  50  cords  a 
^^y.       Defendant  claims  that  it  was  entitled,  under  its  contract 
^'ith    plaintiff,  to  take  all  the  timber  under  nine  inches  in  diara- 
^^r,     whether  suitable  for  lumber  or  not.     It  is  common  learn- 
^^8"  that  the  construction  to  be  given  to  a  contract  or  agreement 
^^^Ust;  have  reference  to  the  time  and  circumstances  under  which 
^*'    ^^i*^^s  made.     When  so  construed,  there  can  be  no  reasonable 
^^t>t  as  to  the  meaning  of  the  word  "saw  timber'  as  used  in 
'^^      <:*ontract  between  plaintiff  and  Palmer.     At  the  time  the 
.  ^■'^ti^act  was  made,  no  cord  wood  was  being  cut  on  the  land  or 
^     tVie  vicinity;  nor  was  any  such  use  of  the  timber  contem- 
:^  ^"t^d  by  either  of  the  parties.     Palmer  was  the  owner  of  a 
^^^''^•^inill  which  he  intended  setting  up  on  land  adjoining  or  near 
"fctie  tract  in  question.     He  was  desirous  of  acquiring  timber 
xiise  at  his  mill,  and  plaintiff  was  intending  to  sell  him  tim- 
^or  that  purpose.     Neither  party  was  contracting  with  any 
^^^X*  end  in  view,  and  when  they  used  the  word  "saw  timber," 
*^^     qualifying  or  describing  the  character  of  timber  sold  and 
yAirchased,  they  necessarily  intended  it  to  limit  the  grantee's 
right  to  timber  suitable   for   being  manufactured   into  lumber 
or  other  mill  product.     And  this  is  the  construction  put  upon 
the  contract  by  the  grantee.    After  the  timl^er  suitable  for  mill- 
ing purposes  had  been  removed  from  the  land,  defendant  ceased 
its  operations  and  removed  its  logging  appliances,  and  it  was 
not  until  it  shut  down  its  mill  that  it  made  anv  claim  or  cen- 
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tention  that  it  had  a  right  to  take  any  timber  ottier  than  such 
as  was  suitable  for  milling  purposes.  Having  thus  unmistakably 
indicated  by  its  conduct  what  it  understood  by  the  term  "saw 
timber/'  it  cannot  now  be  heard  to  insist  that  another  interpre- 
tation be  placed  upon  these  words:  KaiU  v.  Wend,  203  Pa.  586 
(53  Atl.  489) ;  Dexter  v.  Lathrop,  136  Pa.  565  (20  Atl.  545). 

9,  Two  questions  arise  in  the  consideration  of  the  controversy 
over  the  timber  on  the  remainder  of  the  land  described  in  the 
complaint :  First,  whether  the  judgment  in  favor  of  defendant, 
in  the  action  brought  by  it  against  plaintiff  in  the  circuit  court 
for  Multnomah  County,  to  recover  the  valtie  of  cord  wood  cut 
by  hini  on  the  land,  is  a  bar  or  an  estoppel  to  this  suit,  and,  if 
not,  whether  defendant  is  bound  by  the  terms  of  the  contract 
of  December  24,  1902,  between  plaintiff  and  Morris,  modifying 
the  contract  of  July  21,  1902,  as  to  limit  the  rights  of  the 
purchaser  to  timber  12  inches  and  upwards  in  diameter.  A 
reference  to  the  pleadings  and  findings  in  the  former  action  is 
necessary  to  an  intelligent  understanding  of  the  question  in- 
volved in  the  plea  of  former  adjudication.  The  complaint  in 
such  action,  after  averring  the  incorporation  of  the  Boring  Junc- 
tion Lumber  Company,  alleges  that  on  July  21,  1902,  Palmer 
purchased  of  Roots  all  the  timber  on  the  land  in  question,  and 
paid  him  therefor,  and  subsequently  sold  and  transferred  all 
his  rights  under  such  contract  to  the  company,  and  it  is,  and 
during  all  times  mentioned  in  the  complaint  has  been,  the 
owner  of  such  timber;  that  on  or  about  the  1st  day  of  May, 
1904,  Eoots,  without  its  permission,  went  upon  the  land,  cut  and 
converted  to  his  own  use,  about  40  cords  of  wood  from  timber 
then  belonging  to  it,  of  the  reasonable  value  of  50  cents  a  cord, 
and  prayed  judgment  for  that  amount.  The  answer  is  a  gen- 
eral denial  of  the  allegations  of  the  complaint,  and  the  findings 
of  fact  are  substantially  a  copy  of  such  allegations,  except  as 
to  the  amount  of  wood  cut  and  removed  by  Roots. 

The  law  is  well  settled  that,  when  a  fact  has  been  once  liti- 
gated in  a  court  of  competent  jurisdiction,  the  judgment  ren- 
dered thereon  is,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive 
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between     the     same     parties     upon     the     same     matter     di- 
rectly    in     question     in    another    action.     But     a    judgment 
in      one    action    is    a    bar    or    an    estoppel    in  another  action 
between  the  same  parties  upon  a  diflEerent  claim  or  demand,  only 
as   to    the  point  actually  litigated  and  determined,  and  does  not 
oxtend  to  questions  which  might  have  arisen  and  been  litigated: 
l-€L    I^4)lleU  V.  Mitchell  42  Or.  465   (69  Pac.  916:  95  Am.  St. 
Rep.      780).     Thus,  in  an  action  for  rent  under  a  building  con- 
traot,    the  defendant  pleaded  a  subsequent  agreement  changing 
the    -tenancy  into  one  from  year  to  year,  and  its  determination 
^y    xxotice  to  quit.     The  plaintiff  replied  that  he  had  recovered 
JUci^i:jient  in  a  former  action  against  defendant  for  rent  under 
'^^    ^»me  agreement,  which  had  accrued  after  the  alleged  deter- 
^^^^^"tion  of  the  tenancy,  and  in  which  the  defendant  did  not 
^t    "^^  J)  the  defense  pleaded  in  the  second  action.     The  replica- 
,^^"*^      "was  held  bad  on  demurrer,  and  Mr.  Justice  Willis  said: 
^      xe  quite  right  that  a  defendant  should  be  estopped  fron^ 
^^x^g  up  in  the  same  action  a  defense  which  he  might  havt 
^^.c3ed,  but  has  chosen  to  let  the  proper  time  go  by.     But 
*^Oc3y  ever  heard  of  a  defendant  being  precluded  from  setting 
^^     ^    defense  in  a  second  action  because  he  did  not  avail  him- 
^.  ^       of  the  opportunity  of  setting  it  up  in  the  first  action": 
r^^^^^'iett  V.  TaHe,  10  C.  B.  N.  S.  813.    So,  also,  a  judgment  in 
^l-    ^^X*  of  a  county,  in  an  action  to  recover  on  certain  coupons 
^;i:^^  ^^led  to  bonds  issued  by  the  county,  does  not  estop  the  plain- 
^n  such  action  from  showing,  in  an  action  on  other  coupons 
'^^^'^ched  to  the  same  bonds,  that  he  acquired  such  coupons  and 
\jond8  for  value  before  maturity;  that  question  not  having  been 
Adjudicated  in  the  former  action:  Cromwell  v.  County  of  Sac, 
94  U.  S.  351  (24  L.  Ed.  195). 

There  is  a  difference  between  the  effect  of  a  judgment  as  a 
bar  or  estoppel  in  another  action  between  the  same  parties  upon 
a  different  claim  or  demand,  and  in  a  second  action  upon  the 
same  claim  or  demand.  In  the  latter  case,  the  judgment,  if 
upon  the  merits,  is  an  absolute  bar,  and  conclusive  not  only 
as  to  every  matter  that  was  actually  litigated,  but  also  to  every 
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matter  that  might  have  l)een  litigated.  But  in  the  former  the 
judgment  is  a  bar  or  estoppel  only  as  to  those  matters  that  were 
directly  in  issue  and  determined.  Now,  applying  these  princi- 
ples to  the  case  at  hand,  its  solution  is  not  difficult.  The  case 
of  the  lumber  company  against  Roots  was  upon  a  different  claim 
or  demand  from  the  one  now  in  suit.  It  was  an  action  in  the 
j^ature  of  trespass  to  recover  damages  for  taking  timber  belong- 
ing to  the  company.  As  an  inducement  to  its  right  to  recover, 
the  company  alleged  the  purchase  by  Palmer  from  Roots  of  all 
the  timber  on  certain  described  lands  on  July  21,  1902,  the 
Bubsequent  transfer  by  Palmer  of  his  rights  under  the  contract 
to  defendant,  the  entry  of  Roots  on  such  land,  and  the  cutting 
and  removal  of  40  cords  of  wood  by  him  from  the  timber  be- 
longing to  the  company.  These  averments  were  denied  by  Roots. 
Hie  only  issues,  therefore,  presented  by  the  pleadings  or  tried 
by  the  court,  were  the  validity  of  the  contract  of  July  21,  1902, 
the  assignment  of  such  contract  to  defendant,  its  legal  effect 
and  the  amount  of  wood  cut  and  removed  by  Roots.  Upon  these 
ijucstions  the  judgment  is  conclusive,  but  there  was  no  issue  as 
to  any  subsequent  modifications  of  the  contract  and  no  findings 
upon  that  question.  Roots  did  not  set  up  any  such  defense,  and 
i^  not  concluded  by  the  judgment  because  he  might  have  done 
so  but  did  not.  "It  is  not  believed."  says  Mr.  Justice  Field, 
in  Cromwell  v.  Sac  County,  94  U.  S.  351  (24  L.  Ed.  195),  that 
there  are  any  cases  going  to  the  extent  that,  because  in  the 
prior  action  a  different  question  from  that  actually  determined 
luight  have  arisen  and  been  litigated,  therefore  such  possible 
<|uostion  is  to  be  considered  as  excluded  from  consideration  in 
a  second  action  between  the  same  parties  on  a  different  demand, 
alf^hough  loose  remarks  looking  in  that  direction  may  be  found 
in  some  opinions.  On  principle,  a  point  not  in  litigation  in  one 
action  cannot  be  received  as  conclusively  settled  in  any  subse- 
quent action  upon  a  different  cause  because  it  might  have  been 
determined  in  the  first  action."  The  judgment  in  the  former  ac- 
tion was,  therefore,  in  no  way  a  bar  to  the  present  suit,  since  the 
point  now  made,  that  the  contract  of  July  21,  1902,  between 
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Palmer  and  Boots,  was  subsequently  so  modified  that  tiie  right 
of  the  grantee  and  his  assignee  to  cut  timber^  was  confined  to 
that  12  inches  and  upwards  in  diameter. 

10.  The  other  question  is  on^  of  fact.    The  defendant  claims 
that  it  is  not  bound  by  the  contract  between  Morris  and  Boots, 
of  December  24,  1902,  and  at  the  time  it,  acquired  its  rights  to 
the  timber  in  controversy,  it  had  no  knowledge  of  such  contract 
or  the  terms  thereof.     But  this  position  is  not  supported  by 
the  testimony.     Some  time  prior  to  December  24,  1902,  Palmer 
assigned  and  transferred  to  Morris  his  mill  property  and  all 
his  rights  under  the  contracts  with  Boots  of  June  28  and  July 
21, 1902,  and  on  the  day  named,  Morris  and  Boots  entered  into 
a  written  agreement,  in  which  it  was  stipulated  that  Morris 
would  pay  Boots  $20  an  acre  in  lieu  of  the  compensation  men- 
tioned in  the  contract  of  June  28th  for  the  timber  he  was  au- 
thorized to  cut  on  the  land  in  section  31,  and  that  Boots  "shall 
have  the  right  to  cut  all  the  timber  under  12  inches  in  diam- 
eter on  land  described  in  said  contract  of  July  21,  1902.  as 
well  as  the  land  described  in  the  contract  dated  June  28,  1902,'' 
and  the  right  to  "enter  upon  any  of  the  land  described  in  said 
two  agreements  and  cut  the  timber  thereon  authorized  by  him 
to  be  cut,"  as  soon  as  Morris  shall  have  cut  and  removed  the 
timber  to  which  he  is  entitled.     Four  days  later,  Morris  re- 
transferred  the  mill  property  to  Palmer,  together  with  the  right 
to   cut    timber    from    the    lands    described    in    the    two  con- 
tracts   referred    to,  "the    said    timber    to    be    cut    as    author- 
ized by  said  two  agreements  and  as  permitted  by  that  contract 
or  agreement"  entered  into  by  him  and  Boots  of  date,  Decem- 
ber 24,  1902,  and  Palmer  agreed  to  pay  Morris  $1  per  thousand 
as  stumpage.     Subsequently  Palmer  sold  one-half  interest  in 
his  business  and  the  contracts  in  question  to  Linton,  who  agreed 
in  writing  to  assume  one-half  of  the  contract  existing  between 
Palmer  and  Morris,  and  thereafter  Linton  and  Palmer  sold  and 
transferred  the  mill  property  and  contracts  to  the  defendant, 
and  it  likewise  stipulated  and  agreed  in  writing  to  assume  and 
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carry  out  such  contracts.  It  thus  appears  that,  at  the  time  de- 
fendant acquired  its  rights  to  the  timher  in  controversy,  it  was 
not  only  advised  of  the  contract  between  Morris  and  Palmer, 
modifying  the  previous  contracts,  but  expressly  agreed  to  com- 
ply therewith,  and  it  must  therefore  necessarily  have  known  the 
terms  thereof.  It  is  one  of  muniment  to  its  title,  and  its  rights 
are  to  be  determined  thereby.  I>boree  Affirmed. 


Decided  10  March.  1006. 

On  Motion  for  Rehearing. 

94  Pac.  182. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

11.  It  is  insisted  that  Morris  is  a  necessary  and  proper  party 
to  this  suit.  But  he  is  in  no  way  interested  in  the  subject- 
matter  of  the  litigation,  nor  are  any  of  his  rights  involved.  His 
connection  with  the  matter  is  only  because  appellant's  interest 
in  the  contracts  in  controversy  were  secured  through  him,  and 
its  rights  are  to  be  determined  by  the  original  contracts  as  mod- 
ified by  himself  and  Roots.  Such  modified  contracts  are  the 
muniments  of  appellant's  title,  and  Morris  is  no  more  a  neces- 
sary party  to  the  litigation  than  a  grantor  in  one  of  the  deeds 
in  the  chain  of  plaintiff's  title  would  be  in  an  action  to  recover 
real  property. 

}2.  It  is  also  contended  that  plaintiff  ought  not  to  be  per- 
mitted to  maintain  this  suit,  because  in  March,  1905,  he  eom- 
nienced  an  action  at  law  against  the  defendant  for  a  violation 
of  the  terms  of  one  or  both  of  the  contracts  in  question,  and  in 
April  of  the  same  year  brought  a  suit  in  equity  to  reform  one 
of  them,  and  that  such  litigation  was  pending  and  undeter- 
mined at  the  time  this  suit  was  commenced;  but  it  arose  ont 
of  matters  occurring  prior  to  the  cause  of  suit  set  out  in  the 
present  complaint,  and  has  no  connection  therewith,  other  than 
it  may  have  arisen  out  of  the  same  contract.  It  is  perhaps 
true  that  a  plaintiff  cannot  proceed  at  the  same  time  in  equity 
and  at  law  upon  the  same  claim  or  demand,  and  that,  when  he 
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comes  into  a  court  of  equity,  he  is  bound  to  put  under  its  con- 
trol all  his  legal  rights  relating  to  the  whole  subject-matter 
of  the  litigation :  Eastman  v.  Amoskeag  Mfg.  Co.  47  N.  H.  71 ; 
Prothero  v.  Phelps,  7  DeGex  M.  &  G.  ♦722.  This  suit  is 
founded  on  matters  arising  subsequent  to  July  1,  1905. 

Other  questions  are  discussed  in  the  petition,  but  they  are 
substantially  covered  by  the  opinion  heretofore  filed.  The  rec- 
ord shows,  we  think,  that  defendant  has  taken  all  the  timber 
from  section  31  to  which  it  is  entitled,  except  the  saw  timber 
from  the  strip  11  rods  wide,  and,  as  the  court  below  decided, 
it  is  entitled  to  take,  at  any  time  during  the  life  of  the  contract, 
all  the  timber  12  inches  and  upwards  in  diameter  from  section 
6,  whether  suitable  for  manufacturing  into  lumber  or  not.  The 
modification  of  the  contracts  by  Morris  and  Roots,  to  the  effect 
that  the  latter  should  have  the  right  to  cut  and  remove  all 
timber  under  12  inches  in  diameter,  was  manifestly  intended 
to  restrict,  rather  than  to  enlarge,  the  rights  of  the  vendee 
under  such  contracts,  and  cannot  by  any  fair  construction  be 
held  to  entitle  Morris  or  his' assignee  to  any  saw  timber  from 
section  31. 

Petition  denied.  Apfibmed:  Rehearing  Denied. 


Argued 0  March,  decided  16  April;  rehearing  granted  and  reargued  8  Augost, 
decided  22  October.  1907. 

DAVIDSON  V.  RICHARDSON, 

89  Pac.  742.*  91  Pac.  1080. 

OONSTITUTIOlf  AL  LAW— OBLIGATION  OF  CJONTBACTS— JUDGMENTS— DOWKR. 

1.  A  Statute  enlarging  th6  dower  estate  is  void  as  to  pre-existing  debts  as 
withdrawing  part  of  the  Judgment  debtor^s  property  from  Hen  and  sale,  thus 
impairing  the  obUgation  of  a  contract. 

JUDGXKNT— Entry  Nunc  Pro  Tunc— Retrospective  Effect. 

2.  Where,  at  the  time  confession  of  Judgment  was  executed  and  entered  by 
the  clerk,  no  judgment  was  entered  thereon,  but  it  was  entered  on  the  Judg- 
ment docket  and  execution  was  issued  and  sale  had.  and  afterwards  Judgment 
was  entered  nunc  pro  tune  as  of  the  date  of  the  confession  of  Judgment,  the 


•Note.— The  opinion  upon  rehearing  being  complete  In  Itself,  the  original 
opinion  is  not  published.  —Reporter. 
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entry  was  retrospective,  and  had  the  same  force  as  if  made  at  the  time  when 
Judgment  w^as  rendered,  except  as  to  third  persons  having  intervening  rights. 

Sams— Effect  on  Intxrvbnino  Rights -I  nchoatx  Dowbb  Right. 

8.  Although  a  nunc  pro  $une  entry  of  a  Judgment  does  not  operate  to  create 
a  lien  from  a  date  earlier  than  its  actual  entry  to  affect  Intervening  rights 
of  third  persons,  the  possessor  of  an  inchoate  right  of  dower  in  land  of  the 
Judgment  debtor  at  the  time  Judgment  was  rendered,  who  has  not  changed 
her  condition  upon  faith  in  the  record,  has  no  such  Interest  as  entitles  her  to 
protection. 

From  Polk:  William  Galloway,  Judge. 

Statei^ent  by  Mr.  Justice  Eakin. 

This  is  a  suit  for  the  assignment  of  dower.  Decree  for  plain- 
tiff, and  defendant  appeals.  W.  M.  Davidson,  plaintiff's  hus- 
band, in  his  lifetime  was  the  owner  in  fee  of  the  donation  land 
claim  of  Carter  T.  Davidson  and  wife,  containing  320  acres. 
On  N^ovember  9,  1892,  defendant,  A.  J.  Richardson,  loaned 
$3,550  to  W.  M.  Davidson,  who  in  consideration  thereof  agreed 
to  give  a  judgment  lien  on  said  premises  less  46^  acres  there- 
tofore sold,  and  for  that  purpose  and  on  the  same  day  duly 
executed  and  delivered  to  the  clerk  of  Polk  County,  his  confes- 
sion of  judgment  in  the  circuit  court  for  that  county,  without 
action.  Said  confession  of  judgment  was  duly  entered  by  the 
clerk  in  the  journal  and  in  the  judgment  docket  of  said  court, 
but  he  failed  to  enter  the  formal  judgment  on  said  confession, 
and  thereafter,  on  December  5,  1898,  on  the  application  of 
defendant,  such  judgment  was  entered  nun€  pro  iimc.  Prior 
to  the  entry  of  said  judgment,  viz.,  July  10,  1897,  execution  was 
issued  on  said  confession  of  judgment  and  the  judgment  docket 
entry,  which  execution  was  duly  levied  on  said  land,  and  sale 
thereof  duly  made  thereon  to  defendant  on  August  14,  1897. 
Thereafter  and  on  December  28,  1899,  a  sheriff's  deed  was  made 
thereon  to  defendant.  W.  M.  Davidson  died  July  26,  1904. 
His  wife  brings  this  suit  for  the  assignment  of  dower  in  said 
lands  under  the  law  in  force  at  the  time  of  the  death  of  her 
husband,  viz.,  for  one-half  thereof.  Defendant  concedes  that 
she  is  entitled  to  dower  therein,  but  only  to  the  extent  of  one- 
third  thereof,  according  to  the  law  in  force  at  the  time  of  the 
docketing  of  said  confession  of  judgment.  The  statutory  pro- 
vision for  dower  at  that  time  was  Section  2954  of  Hill's  Code : 
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"The  widow  of  every  deceased  person  shall  be  entitled  to 
dower,  or  the  use,  during  her  natural  life,  of  one-third  part  of 
all  the  lands  whereof  her  husband  was  seized  of  an  estate  of  in- 
heritance at  any  time  during  the  marriage,  unless  she  is  law- 
fully barred  thereof/^ 

This  law  was  amended  in  1893  by  changing  the  words  "one- 
third  part"  to  read  "one-half  part'' :  B.  &  C.  Comp.  §  5515. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  William  M,  Kaiser, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  James  K,  Weaiheiford.  Modified. 

Mb.  Justice  Eaxin  delivered  the  opinion  of  the  court. 

1.  In  the  original  opinion  we  rested  the  case  exclusively  upon 
the  fact  that  the  legislature  has  control  over  the  liens  of  judg- 
ments, and  that,  in  this  case,  the  effect  of  the  enlargement  of 
the  dower  estate  was  only  a  withdrawal  of  property  from  the 
lien  of  the  judgment  to  the  extent  of  the  increase  of  the  dower 
estate.  It  is  insisted,  however,  that  the  effect  of  the  amended 
statute  increasing  the  dower  estate,  is  to  deprive  the  defendant 
of  his  remedy  by  execution  by  withdrawing  a  portion  of  the 
debtor^B  property  from  liability,  and  that  this  impairs  the  obli- 
gation of  his  contract,-  and  we  must  concede  that  this  is  the 
effect  of  the  amendment. 

The  case  of  Watson  v.  New  York  Cent  R.  Co.  47  N.  Y.  157, 
cited  in  the  opinion,  holds  that  the  lien  is  subject  to  the  control 
of  the  legislature,  but  it  was  further  suggested  that,  though 
the  legislature  could  authorize  the  appropriation  of  the  land 
for  public  use  free  from  the  lien,  yet  the  compensation  paid 
therefor  was  still  subject  to  execution;  that  is,  the  legislature 
did  not  put  the  debtor's  property  beyond  the  reach  of  his  cred- 
itor. The  right  to  the  lien  relates  to  the  remedy,  but  the  right 
of  the  creditors  of  a  debtor  to  avail  themselves  of  his  property 
at  all  events  for  the  satisfaction  of  his  debts,  is  not  a  question 
of  remedy,  but  of  right.  The  case  of  McCormick  v.  Alexander, 
2  Ohio,  65,  quoted  in  the  opinion,  and  cases  cited  thereunder. 
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only  hold  that  the  lien  is  subject  to  the  control  of  the  legisla- 
ture, but  do  not  go  to  the  extent  of  holding  that  the  debtor's 
property  may  be  exempted  from  existing  debts.  Edwards  v. 
Kearzey,  96  U.  S.  595  (24  L.  Ed.  793),  relates  to  the  creation 
of  a  homestead  exemption,  which  withdrew  the  property  not 
only  from  the  lien  of  judgments,  but  also  from  liability  to  exe- 
cution, and  there  it  is  held  to  impair  the  obligation  of  the  con- 
tract. This  is  also  the  effect  of  Ounn  v.  Barry,  15  Wall.  (U.  S.) 
610,  622  (21  L.  Ed.  212).  The  facts  in  the  case  of  Patton  v. 
Asheville,  109  N.  C.  685  (14  S.  E.  92),  are  parallel  with  those 
before  us,  so  far  as  it  affects  this  question,  and  it  was  held  that 
the  act  of  the  legislature  enlarging  the  dower  estate  impaired 
the  obligation  of  the  contract.  In  that  case  there  was  no  lien 
in  favor  of  the  creditor,  but  under  the  law  at  that  time,  the 
property  of  a  debtor  was  subject  to  the  payment  of  his  debts, 
and  the  statute  enlarging  the  dower,  having  the  effect  to  'with- 
draw a  portion  of  the  debtor^s  property  from  levy  and  sale,  was 
void  as  to  such  debts  contracted  prior  to  the  statute,  and  we 
conclude,  without  reference  to  the  power  of  the  legislature  to 
modify  or  abolish  the  lien  of  a  judgment,  if  the  property  of 
the  debtor,  or  a  material  portion  thereof,  is  withdrawn  from 
the  reach  of  pre-existing  creditors,  it  thereby  impairs  the  obli- 
gation of  such  contracts.  That  was  the  effect  of  the  enlarge- 
ment of  the  dower  estate  before  us,  and  such  statute  cannot 
affect  defendant's  judgment;  and  the  decision  of  this  court 
heretofore  rendered  in  this  case  as  to  the  effect  of  this  statute 
must  be  set  aside. 

2.  It  appears,  however,  that  when  the  confession  of  judg- 
ment by  Wm.  M.  Davidson  on  November  9,  1892,  was  executed 
and  entered  by  the  clerk,  no  judgment  was  entered  thereon,  but 
it  was  entered  upon  the  judgment  docket  upon  that  date,  and 
on  July  7,  1897,  execution  was  issued  thereon  and  sale  of  the 
lands  in  question  was  had  thereunder  on  August  14,  1897. 
Afterwards,  on  December  5,  1898,  by  order  of  the  said  court, 
such  judgment  was  entered  nunc  pro  time,  as  of  November  9, 
1892,  and  plaintiff  insists  that  such  entry  of  judgment  is  not 
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retrospective  as  against  plaintiflf^s  interests,  and  that  she  is 
entitled  to  dower  under  the  statute  of  1893.  The  office  of  a 
nunc  pro  tunc  entry  is  to  record  some  act  of  the  court  done 
at  a  former  term  which  was  not  then  carried  into  the  record; 
and  such  entry  is  retrospective  and  has  the  same  force  and 
effect  as  if  entered  at  the  time  when  rendered,  except  as  to  third 
parties  having  intervening  rights:  Cleveland  Leader  Print.  Co.  . 

V.  Green,  52  Ohio  St.  487  (40  N.  E.  201 :  49  Am.  St.  Rep.  725) ;  | 

McNamara  v.  N.  Y.,  L,  E.  &  W.  R.  Co,  56  N.  J.  Law,  56  (28  I 

Atl.  313) ;  Ferrell  v.  Hales,  119  N.  C.  199  (25  S.  T.  821).    It  ,j 

was  held  in  Doughty  v.  Meek,  105  Iowa,  16  (74  N.  W.  744: 
67  Am.  St.  Rep.  282),  that  such  entry  validates  all  prior 
proceedings,  including  the  issuing  of  execution :  Los  Angeles  ! 

Bank  v.  Raynor,  61   Cal.   145;  Emrich  v.   OUbeH  Mfg.  Go.  A 

138  Ala.  316  (35  South.  322) ;  Lowenstem  v.  Caruth,  59  Ark. 
588  (28  S.  W.  421).  Although  such  entry  validates  the  exe- 
cution issued  therein,  it  could  not  operate  to  create  a  lien  from  T 
a  date  earlier  than  its  actual  entry  to  aflfect  intervening  rights 
of  third  parties:  McNamara  v.  N.  Y.,  L.  E.  &  F.  R.  Co.  56 
N.  J.  Law,  56  (28  Atl.  313).  As  between  Richardson  and 
Davidson,  the  nunc  pro  tunc  entry  is  retrospective,  and  has  the  ' 
same  force  and  effect  as  if  entered  at  the  time  the  judgment 
was  rendered  (Freeman,  Judgments  (3  ed.),  §  67),  and.  un- 
less they  have  rights  intervening  prior  to  the  date  of  such 
entry,  its  effect  cannot  be  questioned  by  third  parties. 

3.  Plaintiff's  interest  in  the  land  on  December  5,  1898,  the 
date  of  the  entry  of  the  judgment,  was  not  such  as  to  make 
her  an  intervening  party  within  the  meaning  of  the  law.  Her 
inchoate  right  of  dower  was  increased  by  the  legislative  act,  but 
she  did  not  act  upon  conditions  then  existing,  nor  did  she  pay 
value  or  otherwise  change  her  condition  upon  faith  in  the  rec- 
ord, but  was  only  a  possible  beneficiary  under  the  statute.  We 
understand  that,  to  be  protected  from  the  effect  of  the  nunc 
pro  tunc  entry,  plaintiff  must  have  been  in  the  position  of  a 
bona  fide  purchaser  for  value:  Freeman,  Judgments   (3  ed.). 
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§§  66,  67;  Leonard  v.  Broughton,  120  Ind.  536  (22  X.  E.  731: 
16  Am.  St.  Bep.  347,  355).    In  this  case  it  is  held : 

"It  appears,  from  the  fact  averred,  that  the  judgments  in 
favor  of  the  appellants  were  rendered  upon  pre-existing  obli- 
gations. Their  rights 'were  fixed  prior  to  the  rendition  of  the 
judgments,  and  it  does  not  appear  that  they  were  misled,  or 
that  they  parted  with  anything  of  value,  or  acquired  any  rights 
during  the  interval  which  elapsed  between  the  date  the  judg- 
ment should  have  been  properly  entered  and  the  making  of  the 
nun^  pro  tunc  entry,  except  that  they  acquired  a  judgment 
lien;  and  the  rule  is  that  the  general  lien  of  a  judgment  cred- 
itor upon  lands  of  his  debtor  is  subject  to  all  equities  existing 
against  the  lands  of  the  judgment  debtor  in  favor  of  third  per- 
sons at  the  time  of  the  recovery  of  the  judgment.*' 

However  independent  of  the  effect  of  the  entry  of  the  judg- 
ment, the  contract  between  Bichardson  and  Davidson  is  the 
thing  protected  by  the  constitution,  and  the  act  increasing  the 
dower  is  void  as  to  such  contract  without  reference  to  the  entry 
of  judgment  or  the  creation  of  a  lien,  and  therefore  it  is  imma- 
terial whether  plaintiff's  inchoate  rights  under  the  dower  act 
can  be  affected  by  a  nunc  pro  tunc  entry  or  not.  Defendant's 
right  antedates  the  judgment  and  is  such  that  the  legislature 
cannot  impair  it,  and  plaintiff  cannot  complain  of  the  nunc 
pro  tunc  entry,  as  the  dower  statute  is  without  effect  as  to 
defendant's  contract,  regardless  of  the  judgment:  Patton  v. 
Asheville,  109  N.  C.  685  (14  S.  E.  92) ;  Edwards  v.  Kearzey, 
96  U.  S.  595  (24  L.  Ed.  793) ;  Bromon  v.  Kinzk,  42  How. 
(U.  S.),  311  (11  L.  Ed.  143)  ;  Ounn  v.  Barry,  15  W«ll.  U.  S.), 
610  (21  L.  Ed.  212). 

Therefore,  the  decision  of  this  court  heretofore  rendered 
must  be  set  aside,  and  the  decree  of  the  lower  court  is  hereby 
modified  as  follows :  That  the  plaintiff  is  entitled  to  dower  in 
the  lands  described  in  the  complaint  to  the  extent  of  one-third 
part  thereof,  and  the  cause  will  be  remanded  to  the  lower  court, 
with  directions  to  proceed  with  the  assignment  of  such  dower 
in  manner  provided  by  law. 

Modified  and  Bemanded. 
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Argued  10  October,  decided  17  December,  1907. 
STATE  V,  BliOBGETT. 

03  Pac.  890. 

CBIMINAIj  IjAW-GONrB88IONS-AJ>MI88IBILITT-DETERMINATION  OF  COURT. 

1.  On  the  offer  of  a  confession  of  accused,  the  court  must  determine 
whether  It  was  made  under  the  Influence  of  hope  or  fear.  This  Inquiry  Is  pre- 
llmlnary  to  the  admission  of  the  evidence,  and  Is  addressed  entirely  to  the 
judffe. 

Rbvibw. 

S.  The  determination  of  the  court  that  a  confession  of  accused  was  obtained 
without  the  Influence  of  hope  or  fear  will  not  be  disturbed  on  review,  unless 
there  Is  clear  and  manifest  error. 

Trial— RuLiiTGs  on  Evidkncb— Striking  Out. 

8.  The  rule  that  the  court  should  refuse  to  strike  out  Irrelevant  and  Imma- 
terial evidence,  admitted  without  objection,  does  not  apply  where  a  question 
does  not  call  for  Improper  evidence,  but  the  answer  contains  evidence  which 
Is  objectionable,  and  where  It  Is  not  responsive  or  Is  too  much  In  detail  or 
proves  to  be  hearsay.  In  which  case  the  proper  practice  Is  too  move  to  strike 
It  out  and  to  have  the  Jury  directed  not  to  consider  It. 

CONFK8SI0N8— ADMISSIBIIilTY. 

4.  A  confession  made  to  a  public  officer  In  answer  to  questions  assuming 
accused *s  sullt,  and  while  accused  was  Imprisoned,  is  admissible,  if  voluntarily 
made,  and  there  must  be  some  accompansrlng  circumstances  calculated  to 
produce  fear  to  exclude  it  on  the  ground  that  it  was  produced  by  fear. 

»AMK. 

0.  Accused,  after  being  warned  by  the  district  attorney  to  the  effect  that 
whatever  he  said  would  be  used  against  him,  and  that  he  need  not  make  any 
statement  unless  he  desired  to,  made  a  confession  in  answer  to  questions 
which  assumed  his  guilt.  Accused  was  in  custody  at  the  time.  There  was 
nothing  to  show  accompanying  circumstances  calculated  to  produce  fear. 
Held,  that  the  confession  was  properly  received  in  evidence. 

Tbial—Impropbr  Aroumknt  of  Dibtbict  Attorney. 

0.  Improper  remarks  of  the  district  attorney  In  his  argument  to  the  Jury 
In  a  criminal  case,  to  which  no  objection  was  made  at  the  time,  will  not  be 
considered  on  appeal. 

Cohtrollino  Argument  of  Counsel— Obligation  of  Court. 

7.  The  court  In  a  criminal  case  must  keep  the  attorneys  for  the  State  and 
accused  within  the  bounds  of  legitimate  argument  and  promptly  check  either 
when  they  exceed  it,  and,  when  Improper  argument  Is  made,  the  court,  on 
objection  being  made,  must  act  and  admonish  the  Jury  not  to  consider  it. 

Objections— Sufficiency— Action  of  Court. 

8.  The  court,  on  objection  by  the  counsel  for  accused  to  the  argument  of 
the  district  attorney,  stated  that  when  accused's  counsel  came  to  address  the 
jury  he  might  challenge  the  correctness  of  the  statements  of  the  district  at- 
torney. The  counsel  subsequently  objected  to  other  remarks  of  the  district 
attorney,  and  the  court  merely  stated  that  the  latter  must  conflne  his  argu- 
ment to  the  evidence.  Held,  that  the  action  of  the  court  was  tantamount  to 
overruling  the  objections  to  the  argument,  and.  where  accused's  exceptions 
were  Included  In  the  bill  of  exceptions,  the  matter  was  reviewable  on  appeal. 

Improper  Argument— Ground  for  Reversal. 

9.  The  rule  that  It  is  error  sufficient  to  reverse  a  conviction  for  the  court  to 
suffer  counsel,  against  objection,  to  state  facts  not  in  evidence  or  to  comment 
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on  fticts  calculated  to  prejudice  the  Jury,  rests  on  the  facts  of  each  particular 
cft,w  as  to  what  matters  adverted  to  but  not  In  evidence  are  pertinent  to  the 
iMHues,  or  what  immaterial  matters  referred  to  may  produce  injury  to  the  sub- 
stantial rights  of  accused. 

8  am  K. 

U).  It  is  Improper  for  the  district  attorney  in  his  arsrument  to  the  Jury  in  a 
homicide  case  to  refer  to  another  criminal,  who  had  killed  hls^wife,  his  mother- 
iii-liiw,  and  father-in-law  in  the  county  where  accused  was  being  tried,  or  to 
what  other  criminals  may  have  done,  and  how  they  accomplished  their  crimes 
and  the  defense  they  made. 

Bamb. 

11.  The  refusal  of  the  court  to  interfere,  on  objections  being  made  to  the 
Improper  argument  of  the  district  attorney  in  his  argument  to  the  Jury  in  a 
homicide  case,  cannot  be  Justified  by  the  fact  that  accused's  counsel  had  an 
opportunity  to  address  the  Jury  in  reply,  and  might  then  refute  the  assertions 
of  the  district  attorney. 

Prejudicial.  Ebbor. 

ii.  A  criminal  case  should  not  be  reversed  because  of  Improper  argument 
or  counsel,  unless  it  appears  that  Injury  to  the  rights  of  accused  resulted, 
which  question  will  be  determined  by  the  issue  Involved  and  the  state  of  the 
evidence. 

Confession— OoNciiUsivBNBss. 

m,  A  confession  offered  in  evidence  is  not  conclusive  on  accused,  but  he 
may  disprove  any  statements  therein,  and  the  Jury  may  give  such  weight  to  a 
confession  as  they  deem  proper  on  considering  the  circumstances  connected 
tlierewith. 

Drunkenness—Excuse  for  Crime. 

14.  Drunkenness  does  not  excuse  accused  for  a  criminal  case,  but  it  may  be 
considered  by  the  Jury  in  determining  the  purpose,  motive,  or  Intent  with 
whleh  he  committed  the  crime,  to  fix  the  degree  of  guilt. 

Improper  Argument  of  Ck)UNSEL. 

16.  Where,  in  a  homicide  case,  there  was  evidence  tending  to  show  that 
a<-cused,  in  consequence  of  drunkenness,  was  insane  and  deprived  of  the 
CMpocity  for  deliberation  and  premeditation  essential  to  constitute  murder  in 
the  first  degree,  the  argument  of  the  district  attorney,  in  which  he  ridiculed 
the  plea  of  Insanity  by  stating  the  circumstances  of  other  crimes  oommitted 
in  the  same  locality,  for  which  the  perpetrators  suffered  the  extreme  penalty 
of  the  law.  was  reversible  error,  where  the  court,  notwithstanding  the  objec- 
tlnns  of  accused,  merely  stated  In  its  charge  that  the  Jury  should  disregard  all 
mntters  that  occurred  during  the  trial  that  were  not  admitted  in  evidence. 

Same. 

16.  It  was  Improper  for  the  district  attorney  in  a  homicide  case  to  discuss 
th&  general  character  of  accused  and  comment  on  his  failure  to  call  witnesses 
from  another  State  to  sustain  good  character,  where  accused  had  not  testified 
In  hts  own  behalf,  nor  offered  witnesses  to  show  good  character. 

From  Multnomah:  M.  C.  Oeobge^  Judge. 

The  defendant,  George  L.  Blodgett,  was  charged  with  the 
crime  of  murder  in  the  first  degree,  tried  and  convicted;  from 
the  judgment  entered  thereon,  he  appeals. 

Seversed  and  New  Trial  Ordered. 
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For  appellant  there  was  a  brief  and  an  oral  argument  by 
^r.  John  A.  Jejfrey, 

For  respondent  there  was  a  brief  and  oral  argument  by  Mr. 
^us  C.  Moser,  Deputy  District  Attorney.  • 

Mr.  Commissioner  Slater  delivered  the  opinion. 

i-   The  defendant  by  information  of  the  district  attorney  was 

^/lar-^ed  with  the  crime  of  murder  in  the  first  degree,  alleged 

^     ixave  been  committed  in  the  City  of  Portland,  March  23, 

^     Oe,  by  killing  one  Alice  Minthorn,  commonly  known  as  Alice 

^^'^^*"c3on.     He  was  subsequently    tried    and    convicted  on  the 


^,^^^-^'ge,  and  from   the  judgment   entered  thereon  he  has   ap- 

/^^^^  ie  first  error  assigned  by  defendant  for  a  reversal  of  the 
-^^  ^^^:ment  is  the  denial  by  the  lower  court  of  his  motion  to 
^^vke  out  the  testimony  of  Julia  Maxwell,  who  gave  the  de- 
^^ils  of  a  confession  made  by  defendant  wherein  he  admitted 
that  he  committed  the  act,  and  gave  the  surrounding  circum- 
stances of  the  commission  of  the  oflfense.  The  grounds  of  the 
motion  were  that  the  purported  confession  was  not  voluntary, 
but  was  made  under  circumstances  implying  coercion.  Pre- 
liminary to  the  introduction  of  the  confession,  the  witness  tes- 
tified that  she  was  present  at  the  police  station  or  city  jail  in 
Portland,  on  March  24,  1906,  at  about  11  o'clock  in  the  fore- 
noon, in  the  presence  of  Mr.  Manning,  district  attorney,  De- 
tectives Vaughn  and  Hellyer,  F.  L.  Perkins,  a  news  reporter, 
and  defendant,  for  the  purpose  of  taking  the  statement  of  the 
defendant  in  shorthand,  which  she  did;  that,  before  the  state- 
ment was  made,  Mr.  Manning  asked  defendant  if  he  was  willing 
to  make  a  voluntary  statement,  and  he  replied  that  he  was; 
that  Manning  then  told  him  if  he  did  it  would  be  used  against 
him  in  the  trial  of  the  case,  and  that  he  need  not  do  so  unless 
he  wanted  to.  Then,  in  response  to  questions  propounded  to 
him  by  the  district  attorney,  defendant  made  the  statement, 
which  was  taken  in  shorthand  by  the  witness,  read  by  her  to 
the  jury,  and  received  in  evidence.    No  objection  to  the  admis- 
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sion  of  the  confession  was  made  prior  to  its  being  read  to  the 
jury  by  the  witness  from  her  notes,  but  upon  the  conclusion 
of  the  reading,  defendant's  counsel  moved  that  all  of  the  con- 
fession be  stricken  out  for  the  reason  that  it  was  not  volun- 
tarily made.  It  is  now  contended  on  the  part  of  the  State  that, 
the  testimony  having  been  received  without  objection,  the 
motion  to  strike  out  comes  too  late. 

2.  On  the  offer  of  a  confession,  the  court  is  to  determine 
whether  or  not  it  was  made  under  the  influence  of  hope  or  fear. 
This  inquiry  is  preliminary  to  the  admission  of  the  evidence, 
and  is  addressed  entirely  to  the  judge:  State  v.  Moran,  15  Or. 
265  (14  Pac.  419).  And  the  determination  of  the  court  on  a 
criminal  trial  that  a  confession  was  obtained  from  him  without 
the  influence  of  hope  or  'fear  exercised  by  a  third  person  will 
not  be  disturbed  on  review,  unless  there  is  clear  and  manifest 
error:  State  v.  Rogoway,  45  Or.  601  (78  Pac.  987,  81  Pac. 
234). 

3.  It  would  seem,  tlierefoi*,  that  if  defendant  should  have 
any  reason  to  claim  that  the  alleged  confession  was  involuntary, 
he  should  present  his  objection  when  the  offer  is  made,  and, 
before  the  conclusion  of  the  preliminary  hearing,  offer  such 
testimony,  if  he  have  any,  to  support  his  objection  and  to  rebut 
that  offered  by  the  State,  or,  upon  his  failure  to  do  so,  be  pre- 
cluded from  thereafter  objecting.  "A  majority  of  the  authorities 
hold  that  it  is  the  duty  of  the  court  to  refuse  to  strike  out  evi- 
dence, although  irrele\'«nt  and  immaterial,  which  has  been  ad- 
mitted without  objection  at  the  time  it  was  offered'^:  12  Cyc. 
565.  But  there  are  manifest  exceptions  to  this  rule,  as  where  a 
question  does  not  apparently  call  for  improper  evidence,  but  the 
answer  contains  evidence  which  is  inadmissible  or  objection- 
able; and  where  it  is  not  responsive  or  is  too  much  in  detail, 
or  proves  to  be  hearsay,  the  proper  practice  is  to  move  to  strike 
it  out  and  to  have  the  jury  directed  not  to  consider  it:  12 
Cyc.   565. 

4.  The  involuntary  character  of  the  confession  here  offered 
is  said  to  arise  not  from  some  independent  or  disconnected  act 
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of  the  district  attorney  or  of  the  oflScers  in  charge  of  the  pris- 
oner, by  which  fear  in  the  latter  may  have  been  induced,  which 
acts  may  have  been  shown  by  preliminary  proof,  but  from  the 
substance  and  fonn  of  the  confession  itself,  and  hence  could 
not  be  shown  or  passed  upon  by  the  court  in  advance  of  the 
statement  of  the  confession.  Assuming,  but  not  deciding,  that 
this  case  comes  within  the  exception,  and  that  the  motion  to 
strike  out  was  available  to  the  defendant  notwithstanding  the 
absence  of  any  previous  objection,  the  confession  was  clearly 
voluntary,  and  therefore  admissible. 

The  basis  of  the  objection  is  that  the  confession  was  made 
in  response  to  peremptory  and  accusatory  questions  addressed 
to  defendant  by  the  district  attorney,  which  destroyed  its  vol- 
untary character.  The  most  prominent  and  striking  questions, 
and  the  replies,  were  in  part  as  follows: 

"Q.  I  want  to  know  the  true  name  of  this  girl  you  killed. 

A.  Her  name  is  Alice — Alice  Shoenberg,  or  such  a  name. 

Q.  How  old  a  man  are  you? 

A.  Forty-two  years  old,  26th  of  last   September. 

Q.  How  old  was  this  woman  you  killed  ? 

A.  She  claimed  to  be  32  years  old. 

Q.  Was  she  ever  married,  that  you  know  of? 

A.  She  married  a  man  by  the  name  of  George  Minthorn.  *  • 

Q.  How  long  did  you  know  this  girl  you  killed? 

A.  I  met  this  girl  a  year  ago  last  October,  1905,  in  Helm- 
ville,  Mont. 

Q.  What,  was  she  doing  when  you  met  her  ? 

A.  She  was  performing  and  singing  on  the  stage. 

Q.  What  were  you  doing  at  that  time? 

A.  I  was  running  a  saloon  at  Columbia  Falls  Cut-Off." 

Following  these  questions,  and  in  response  to  the  question, 
"How  did  you  happen  to  meet  her?''  defendant,  without  any 
apparent  restraint,  gives  a  free  and  frank  statement  not  only 
of  how  he  happened  to  meet  the  deceased,  but  also  a  history 
of  their  meretricious  and  unlawful  cohabitation  from  that  time, 
interspersed  with  their  quarrels  and  encounters,  to  the  time  of 
the  tragedy,  which  occurred  in  an  upstairs  room  of  a  hotel  in 
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Portland  where  deceased  had  been  staying.  At  this  point  in 
the  story  he  is  asked  by  the  district  attorney,  "How  did  you 
come  to  quarrel  with  her  this  last  time?"  in  response  to  which 
he  gives  a  minute  circumstantial  statement  of  what  transpired 
between  them  during  three  or  four  days  immediately  preceding 
the  killing,  as  well  as  of  his  drinking  and  visiting  saloons  that 
morning  in  company  with  a  friend,  Malloy.  He  concludes  this 
recital  by  saying: 

"Finally  I  says  to  him,  ^I  will  be  back  in  about  15  minutes. 
I  am  going  up  to  the  room,  and  I  will  be  back.'  I  said,  ^I  am 
going  to  ask  Alice  to  have  a  drink,  and  if  she  refuses  I  am 
going  to  kill  her/  I  went  up,  and  I  guess  you  know  what  hap- 
pened. 

Q.  Now,  what  did  happen? 

A.  They  say  I  killed  her,  and  I  guess  I  did." 

Then  by  a  series  of  questions  all  the  details  of  the  killing 
were  brought  out.  The  foregoing  will  give  a  fair  idea  of  how 
the  confession  was  obtained  and  its  form. 

5.  A  confession  is  admissible  when  voluntarily  made  to  a 
public  officer,  even  though  the  prisoner  be  in  custody  of  such 
oflScer,  unless  the  confession  be  in  some  sense  elicited  by  threats 
or  promises  {State  v.  McDaniel,  39  Or.  161:  65  Pac.  520); 
and  a  prisoner's  confession  will  not  be  rejected  as  evidence, 
merely  because  it  was  made  in  answer  to  a  question  which 
assumed  his  guilt:  Wharton,  Crim.  Ev.  (9  ed.),  §§662,  663; 
12  Cyc.  468.  Confinement  or  imprisonment  is  not  in  itself 
sufficient  to  justify  the  exclusion  of  a  confession  if  it  appears 
to  have  been  voluntary  and  was  not  obtained  by  putting  the 
prisoner  in  fear,  or  by  promises:  Sparf  v.  United  States,  156 
U.  S.  51  (15  Sup.  Ct.  273:  39  L.  Ed.  343);  WUson  v.  United 
States,  162  U.  S.  613  (16  Sup.  Ct.  895:  40  L.  Ed.  1090).  So, 
thfin,  there  must  be  some  accompanying  circimaistances  calcu- 
lated to  produce  fear,  other  than  the  mere  fact  that  it  was 
made  in  a  prison  where  the  prisoner  was  in  legal  custody,  or 
that  it  was  made  to  a  public  officer,  or  that  it  was  made  in 
answer  to  questions  that  assumed  his  guilt.  There  is  no  evi- 
dence of  any  such  other    circumstances    here.      The    warning 
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^  ^^   by   the    district   attorney    to   the   prisoner    before    he 

i^  ^^fised  any  questions  to  him,  to  the  effect  that  whatever 

^^f.    ^aid    would    be    used    against    him    and    that    he    need 

;<^^     toake  any  statements  unless  he  desired  to,  overthrows  any 

/^  ^ihle  inference  of  duress  that  might  otherwise  be  drawn  from 

V^orm  and  the  manner  of  the  questions  afterwards  put  to 
prisoner.  And  this  fact  distinguishes  this  case  from  such 
^SKBes  as  Bram  v.  United  States,  168  U.  S.  532  (18  Sup.  Ct. 
183:  42  L.  Ed.  568),  where  the  court  were  divided  upon  the 
admissibility  of  the  confession,  and  the  cases  of  State  v.  Au- 
guste,  50  La.  Ann.  488  (23  South.  612),  and  Parker  v.  State, 
46  Tex.  Cr.  B.  461  (80  S.  W.  1008:  108  Am.  St.  Hep.  1021), 
cited  by  counsel  for  defendant  in  support  of  his  contention. 
In  the  last  case  mentioned  there  was  not  only  an  absence  of 
warning,  but  the  defendant  was  apparently  tricked  into  making 
inculpatory  admissions  by  artfully  propounded  questions  in  the 
form  of  a  cross-examination.  No  error  was  committed  by  over- 
ruling defendant's  motion. 

6.  It  is  next  insisted  that  the  district  attorney,  when  ad- 
dressing the  jury  in  the  first  argument,  on  behalf  of  the  State, 
upon  the  merits  of  the  case,  abused  the  right  of  argument  by 
adverting  to  matters  not  in  evidence,  and  not  proper  to  be  con- 
sidered, by  reflecting  and  commenting  upon  defendants  gen- 
eral character,  when  the  same  was  not  in  issue,  by  insinuating 
that  defendant  is  guilty  of  other  crimes,  and  by  expressing  his 
personal  opinion  that  defendant's  witnesses  had  committed  per- 
jury, all  to  the  injury  of  his  substantial  rights  and  over  his 
objections. 

7.  No  attempt  was  made  in  this  court  to  maintain  the  pro- 
priety of  the  objectionable  remarks,  but,  on  the  contrary,  it 
was  contended  that  the  alleged  error  was  not  properly  before 
this  court  for  consideration!,  and  it  was  also  expressly  admitted 
by  counsel  for  the  State  that,  if  it  were  here,  there  was  perhaps 
STiflScient  in  the  record  to  justify  a  reversal.  In  the  course  of 
the  opening  argument  to  the  jury  for  the  State  by  the  district 
attorney,  there  were  frequent  interruptions  and  objections  made 
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by  defendant's  attorney  to  statements  made  by  the  former  as 
not  supported  by  the  evidence,  and  as  a  consequence  there  was 
much  wrangling  between  counsel  which  the  court  did  little  to 
suppress.  A  part  only  of  the  language  objected  to  will  be  no- 
ticed. The  district  attorney,  referring  to  defendant  and  de- 
ceased, said: 

"Why,  he  knew  her  for  years  in  Montana.  He  slept  with  her 
when  he  had  a  legitimate  wife.  He  knew  she  cohabited  with 
other  men,  and  he  knew  he  kept  her  in  a  house  of  prostitution 
because  it  could  not  be  anything  more  than  a  house  of  pros- 
titution;  he  kept  her  in  a  dance  hall;  he  made  her  wear  short 
skirts;  and  he  made  her  sell  drinks  in  those  short  skirts." 

On  objection  being  made  by  counsel  for  defendant  that  there 
was  no  evidence  to  support  the  last  statement,  the  court  ruled : 

"In  a  case  where  the  attorney  is  mis&tating  the  evidence,  as 
}ou  claim,  and  you  have  the  right  to  follow  him,  there  is  no 
need  of  any  exception.'* 

The  court  further  said: 

^^ou  may  claim*  his  statements  are  incorrect,  and  then  tlie 
jury  will  be  instructed  in  all  these  cases.'' 

Whereupon  counsel  for  defendant  saved  an  exception  to  the 
refusal  of  the  court  to  instruct  the  district  attorney,  to  which 
the  court  said: 

"The- court  will  not  undertake  to  settle  what  is  in  evidence; 
that  is  for  the  jury." 

8.  At  another  time  in  his  argument,  the  district  attorney 
made  the  statement:  "Gentlemen  of  the  jury,  this  man  Malloy 
lied  when  he  went  on  the  stand,  and  you  know  it,  and  so  do 
}."  But  no  objection  was  made  thereto  at  the  time  by  defend- 
ant's attorney.    Later  on,  the  district  attorney  said: 

"But  this  man  who  seeks  every  advantage,  even  beyond  the 
law,  every  advantage  imaginable  that  a  defendant  could  rea- 
sonably expect  imder  and  by  virtue  of  the  law,  he  has;  even 
then  he  asks  you  to  go  beyond  the  law ;  he  asks  you  to  go  beyond 
the  law  in  this:  He  asks  you  to  not  say  by  your  verdict  that 
he  is  guilty  of  murder  in  the  first  degree.  Why?  Because  he 
wants  to  live  on.    That  man  wants  to  live  on.    I  ask  you,  gen- 
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tlemen,  if  he  is  of  that  character  of  individual  manhood  that 
ought  to  be  permitted  to  live  on?  I  ask  you  if  the  mere  fact 
of  taking  a  human  life  by  the  hands  of  a  mere  animal  like 
that  in  a  community  civilized  as  we  are,  if  he  is  a  man — I 
repeat  it  again — who  ought  to  live  on?  No;  far  from  it.  Gen- 
tlemen of  the  jury,  we  have  in  the  penitentiary  plenty  of  men 
of  his  ilk  to  make  stoves  for  us.  But  the  gallows  wants  him, 
and  I  demand  at  your  hands  that  justice,  full  and  fair,  shall 
be  m^ted  out  to  this  man  as  he  deserves,  owing  to  the  crime  he 
has  committed  and  the  charge  which  he  is  now  facing.  Why, 
gentlemen  of  the  jury,  if  you  say  by  your  verdict  this  man 
should  not  be  hung,  why  should  I  stand  here  before  you  and 
ask  at  your  hands  that  this  man  suffer  the  penalty  of  death 
upon  the  gallows  ?  I  ask  why  ?  Simply  because  it  is  the  duty 
imposed  upon  me  by  virtue  of  my  office,  and  I  am  doing  it  hon- 
estly, just  as  I  expect  you,  gentlemen  of  the  jury,  to  do  it,  and 
it  is  there  upon  the  statute  books,  and  until  it  is  obliterated 
from  the  statute  books  it  is  incumbent  upon  you,  gentlemen 
of  the  jury,  and  when  a  man  comes  before  you  twelve  men  who 
are  sitting  here  to  try  this  case  fairly  and  impartially,  and  tells 
you  he  did  it,  then,  in  the  name  of  God,  what  should  he  expect  ? 
He  tells  you  he  committed  this  murder,  tells  you  he  shot  this 
woman  four  times  and  kills  her,  and  the  police  officers  tell  you 
he  is  the  coolest  man  they  had  ever  seen  in  all  their  career  with 
criminals,  and  yet  the  nerve  of  this  great  big  man  of  Montana 
to  ask  and  to  expect  twelve  citizens  of  Oregon  to  save  his  neck 
under  such  circumstances.  Why,  how  absurd  it  is,  gentlemen 
of  the  jury.  We  would  not  save  the  neck  of  a  citizen  whom 
we  all  knew  under  sucfh  circumstances,  who  resided  here  with 
us  for  years  and  years,  let  alone  a  man  who  comes  into  a  strange 
State  and  seeks  to  do  his  crime  in  another  State,  where  he  fig- 
ures he  does  not  leave  as  much  disgrace  upon  the  people  he 
leaves  behind  him,  as  he  would  if  he  committed  it  at  his  home, 
in  his  own  state.  Why,  what  a  farce  this  justice  of  ours  would 
l>e  in  the  State  of  Oregon,  and  what  a  shame  and  disgrace  it 
would  bring  upon  our  State,  if  we  were  to  allow  this  man  the 
privilege  of  a  penitentiary  sentenee.  Wliy,  think  of  this  man 
that  went  down  here  and  killed  his  wife,  his  mother-in-law,  and 
his  father-in-law — 

Mr.  Lord :     If  your  honor  pleases,  I  object. 

Mr.  Manning:     Gentlemen  of  the  jury,  just  think  of — 

Mr.  Lord :  I  object  to  that. 
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Mr.  Manning:  Think  of  that.  Be  was  tried  by  me  and 
before  his  honor — 

Mr.  Lord;    I  except  to  the  remark,  if  your  honor  please. 

Mr.  Manning:  I  ask  you,  gentlemen  of  the  jury,  to  think 
of  all  these  atrocious  crimes — 

Mr.  Lord :    I  object.    One  moment,  Mr.  Manning. 

The  Court:    One  moment. 

Mr.  Manning:  If  this  man  don't  permit  me  to  address  the 
jury,  I  won't  get  through  today. 

The  Court:  References  to  other  cases  not  in  evidence  when 
objected  to,  are  not  permissible. 

Mr.  Manning:    I  understand. 

Mr.  Lord:  He  has  no  right  to  comment  upon  other  crimes, 
to  try  to  inflame  the  minds  of  the  jurors  that  way,  and  I  except 
to  it,  and  d-esire  your  honor  to  instruct  the  jury  to  disregard  it. 

Mr.  Manning:     I  will  comment  upon  it  .in  a  way.. 

Mr.  Lord:     And  I  note  an  exception. 

The  Court:  Counsel,  of  course,  should  confine  himself  to 
inferences  from  the  testimony. 

Mr.  Manning:  That  would  be  applicable  in  commenting 
on  this  case ;  yes,  sir.  I  want  you  to  just  go  with  me  a  minute, 
if  you  please,  back  to  the  time  when  Wade  and  Dalton  came 
to  the  State  of  Oregon,  gentlemen  of  the  jury — go  with  me 
right  over  there  across  the  Willamette  River  to  the  home  of 
the— 

Mr.  Lord:    If  your  honor  pleases,  I  object  to  that. 

Mr.  Manning:  — of  the  family  that  lost  their  son  at  the 
hands  of  Wade  and  Dalton. 

Mr.  Lord :  I  object  to  the  comparison  by  the  district  attor- 
ney in  this  case,  and  desire  an  exception. 

Mr.  Manning:    Yes.  Well,  did  you  ever  try  a  lawsuit  before? 

Mr.  Lord:  I  would  not  think  that  you  had  from  the  way 
you  are  performing.  If  your  honor  pleases,  I  oliject  to  the 
remarks  made  by  the  district  attorney  in  comparing  this  de- 
fendant with  other  defendants  in  cases  which  are  vdthin  the 
minds  and  memories  of  the  jury.  Judge  McBride  has  made  a 
ruling  upon  that  point,  and  I  think  your  honor  has,  and  I 
know  that  several  other  judges  have.  It  is  improper,  it  is 
unjust  to  the  defendant,  making  an  odious  comparison  which 
he  has  no  right  to  make. 

Mr.  Manning:    Yes. 

The  Court:  Well,  the  argument  of  coimsel  should  be  con- 
fined to  the  evidence. 
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Mr.  Manning:    I  am  going  to  make  this  comparison. 

Mr.  Lord:  Well,  then,  I  except  to  the  statement;  I  object 
to  it- 
Mr.  Manning :    You  can  except  to  it  all  you  want  1x). 

Mr.  Lord:    And  your  honor  will  allow  an  exception? 

The  Court:     Note  an  exception,  Mr.  Reporter. 

Mr.  Manning:  I  told  you  a  minute  ago,  I  called  your  atten- 
tion particularly  to  Wade  and  Dal  ton;  I  am  going  to  do  it 
again. 

Mr.  Lord :    And  I  except,  your  honor. 

Mr.  Manning:  They  came  over  on  the  east  side  of  the  river 
and  undertook  to  hold  up  one  of  the  nicest  young  men  we  had 
in  this  town,  and  they  shot  him  purely  accidentally.  I  tried 
the  case  against  them;  they  shot  him  purely  accidentally.  But 
supposing,  gentlemen  of  the  jury,  they  had  said  they  were  both 
intoxicated  that  night,  that  *we  were  intoxicated  and  we  didn't 
know  what  we  were  doing;  we  killed  this  man,  but  killed  him 
under  a  different  statute  than  this  man  killed  this  woman 
tmder';  they  killed  him  imder  that  statute  where,  if  you  com- 
mit murder  in  an  attempt  to  commit  arson  or  robbery,  then  the 
crime  should  be  murder  in  the  first  degree.  But  suppose  that 
they  had  come  into  court  and  undertook  to  justify  by  saying 
they  were  drunk,  and  found  twelve  citizens  of  Multnomah 
County  that  would  have  said,  'Those  are  two  nice,  decent- 
looking  young  fellows,'  and  they  say  they  were— Wade  wasn't 
twenty-one  years  old  until  the  day  after  he  was  hung — ^^they 
were  nice-appearing  boys.^  They  walked  right  into  this  court- 
room, gentlemen  of  the  jury,  and  they  said,  'We  did  it,  and 
we  had  no  right  to  do  it/  and  I  admired  them,  and  if  it  had 
not  been  for  George  Chamberlain — Governor  Chamberlain — T 
would  have  saved  one  of  them.  Gentlemen  of  the  jury,  they 
had  the  manhood  and  the  nerve;  but  this  contemptible,  cow- 
ardly man  from  Montana,  he  had  the  nerve,  the  awful  nerve, 
the  gigantic  power  to  walk  up  those  stairs  to  where  a  defense- 
less prostitute  was,  who  was  no  better  than  himself,  and  kill 
her.  Why?  Because  she  refused  to  live  With  him.  Gentle- 
men of  the  jury,  I  would  rather  acquit  a  man  who  went  out 
here  on  the  public  highway  and  held  you  up  at  the  point  of  a 
revolver  and  took  your  property  from  you  than  I  would  to  say 
that  under  any  circumstances  imaginable — draw  on  your  imag- 
ination as  best  you  can — that  a  case  of  this  kind  would  be  justi- 
fiable because  <rf  liquor  or  insanity.  Where  is  this  insanity 
dodge?  Gentlemen  of  the  jury,  it  is  always  to  be  found  in  a 
coward.     And  more  especially  is  he  a  coward   when  he  says 
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the  woman  did  it.  The  woman  did  it?  Adam?  You  remem- 
ber this  Adam — I  will  call  him  Adam  from  Montana — Adam 
pointed  his  finger,  and  he  says,  *Eve  did  itJ';  *the  woman  broke 
up  my  home,  gentlemen  of  the  jury;  she  made  a  tramp  and  a 
bum  of  me;  she  forced  me  to  go  up  into  that  room  and  kill 
her/  Why,  gentlemen  of  the  jury,  what  must  this  man,  Mr. 
Lord,  think  you  tweh-e  men  are?  What  must  he  think  you 
twelve  men  are,  and  what  must  this  coward  think  you  twelve 
men  would  be  if  you  were  to  save  his  neck?^' 

And  again,  at  a  later  period  of  his  address,  he  proceeded  to 
state  to  the  jury: 

"Gentlemen  of  the  jury,  I  don't  want  to  say  anything  derog- 
atory to  the  character  of  his  former  wife.  Far  from  it.  I 
don^t  want  to  say  that  she  ought  not  to  be  here. 
Perhaps  she  feels  it  in  her  heart  that  she  should  be  here; 
perhaps  she  feels  it  her  duty  to  be  here;  but,  gentle- 
men of  the  jury,  I  want  •  you  to  eliminate  the  former  Mrs. 
Blodgett  from  your  minds  absolutely  and  forever;  ])ecause  she 
only  shows  that  weakness  which  you  find  in  many,  many  good 
women.  I  would  venture  the  assertion,  gentlemen  of  the  jury, 
if  she  would  only  unfold  a  tale  of  her  life  while  she  lived  with 
Blodgett,  there  would  not  be  many  among  you  that  would  hes- 
itate in  finding  a  verdict  against  this  man  of  murder  in  the 
first  degree.  Gentlemen  of  the  jury,  there  never  has  been  a 
single  thing  in  that  man's  life, — I  know  it  for  this  reason,  if 
that  man  had  a  character  of  any  kind  imaginable,  there  would 
have  been  men  here  from  Montana  to  say  it  was  good.  That 
is  the  first  defense  that  a  murderer  always  puts  up — good  char- 
acter. Where  is  this  man's  character?  You  have  it.  You 
have  it,  gentlemen  of  the  jury.  You  know  what  it  is;  that  is. 
so  far  as  this  case  you  are  trying  is  concerned. 

Mr.  Lord :  Wait  a  minute.  I  object  to  that,  and  T  take  an 
exception  to  the  district  attorney's  remarks. 

Mr.  Manning:     You  know  this  man  is  a  murderer. 

Mr.  Lord:     One  moment. 

The  Court:     One  moment;  one  moment. 

Mr.  Manning:     Oh.  my! 

Mr.  Lord:  Well,  if  you  knew  a  little  more  and  talked  a 
little  less  you  would  say  less  ^Oh,  mysM 

Mr.  Manning:     Well,  go  ahead. 

Mr.  Lord:  If  your  honor  pleases,  counsel  knows— I  know 
he  does — that  he  has  no  right  to  comment  upon  the  character 
of  the  defendant.     The  character  is  not  in  issue. 
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Mr.  Maiming:  Character  is  always  in  issue,  if  you  want 
to  put  it  in  issue. 

Mr.  Lord:    I  except  to  the  remarks  of  the  district  attorney. 

Mr.  Manning:  So  I  say,  gentlemen  of  the  jury,  that  you 
have  his  character.  Now,  I  ask  you,  ie  it  good  or  bad?  That 
i?  all  I  want  you  to  say.  Is  it  good  or  bad?  Is  the  man  who 
never  did  anything  but  run  a  dance  hall  and  engage  prosti- 
tutes, is  that  kind  of  a  man,  gentlemen  of  the  jury,  to  be 
excused  from  a  crime  of  this  character?    No.*' 

The  language  first  excepted  to  will  not  be  considered  at 
length,  as  the  substance  thereof  is  fairly  to  be  inferred  from 
the  evidence,  but  it  is  there  stated  for  the  purpose  of  noting 
the  attitude  of  the  court  towards  defendant's  objections  and 
its  reasons  therefor,  which  becomes  material  in  the  discussion 
of  the  case  to  follow.  The  language  to  which  the  second  objec- 
tion is  now  made  cannot  be  considered,  because  no  objection 
was  made  at  the  time,  and  hence  there  was  no  judicial  error 
on  the  part  of  the  lower  court  in  that  regard :  WcUson  v.  Soufh* 
em  Oregon  Co.  39  Or.  481  (65  Pac.  985).  The  third  portion 
of  the  district  attorney's  argument  above  set  forth  is  stated 
at  considerable  length  to  show  what  was  the  real  issue  dis- 
cussed, and  the  application  made  by  the  district  attorney  of 
the  language  to  which  specific  objection  was  made,  viz.,  ^^Why, 
think  of  this  man  that  went  down  here  and  killed  his  wife,  his 
mother-in-law,  and  his  father-in-law,"  and  the  subsequent  ref- 
erences made  by  him  to  the  Wade  and  Dalton  case. 

9.  Bnt  first  it  is  argued  by  the  State  that  no  ruling  was 
made  by  the  court  on  defendant's  objections,  and  no  exception 
was  taken  or  allowed  to  a  ruling  of  the  court,  and  therefore, 
the  question  sought  to  be  raised  is  not  before  this  court.  As 
to  the  conrt  not  having  ruled  upon  the  objections,  it  is  appar- 
ent from  what  occurred  and  was  said  by  the  court  upon  defend- 
ant's first  interruption  that  the  question  was  considered  by 
the  court  as  having  been  once  passed  upon,  and  a  ruling  made 
to  the  effect  and  purport  that  counsel,  when  he  comes  to  address 
the  jury,  might  challenge  the  correctness  of  the  statements 
of  the  district  attorney  as  to  what  was  or  was  not  in  evidence. 
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and  that  it  was  for  the  jury  to  decide.  This,  taken  in  con- 
nection with  the  subsequent  demeanor  of  the  court,  was  tanta- 
mount to  overruling  defendant's  objections  and  equivalent  to 
permission  to  the  district  attorney  to  continue  in  his  line  of 
argument  notwithstanding  defendant's  objections,  which  he  did 
without  restraint.  It  was  the  duty  of  defendant's  counsel  to 
present  his  objection  to  the  court  at  the  time,  and  press  it  to 
a  decision  and  save  his  exceptions.  This  he  did,  and  that  is 
all  the  law  requires  of  him,  and  when  his  exceptions  are  in- 
cluded in  the  bill  of  exceptions  signed  by  the  court  it  is  an 
allowance  thereof. 

But  the  court  seems  to  have  misconceived  its  duty,  which 
was  to  keep  the  attorneys,  both  for  the  State  and  defendant, 
within  the  bounds  of  legitimate  argument,  and  to  promptly 
check  either  when  they  exceeded  it:  People  v.  Lange,  90  Mich. 
454  (51  N.  W.  534).  The  judge  does  not  sit  upon  the  bench 
as  a  silent  and  passive  spectator  of  what  is  going  on,  but  sits 
to  administer  the  law  and  guide  the  proceedings  before  him: 
State  V.  Robertson,  86  N.  C.  628. 

When  the  party  who  is  injured  by  the  wrong  calls  for  the 
intervention  of  the  court  by  an  objection,  it  will  not  do  for  the 
court  to  remain  silent,  leaving  the  matter  of  misconduct  with 
the  offending  party  and  the  jury.  The  court  is  bound  to  inter- 
pose when  so  called  upon,  and,  if  an  improper  and  injurious 
statement  has  been  made  without  excuse,  the  eflfect  of  it  should 
be  erased  from  the  minds  of  the  jury,  then  and  there,  by  an 
emphatic  and  explicit  admonition  from  the  court:  Nelson  v. 
Welch,  115  Ind.  270  (16  N.  E.  634,  17  N.  E.  569).  It  may 
be  said  with  equal  propriety  that  the  district  attorney,  although 
charged  with  the  duty  of  prosecuting  the  defendant,  has  an 
equal  responsibility  with  the  court  in  seeing  that  the  defendant 
has  a  fair  and  impartial  trial.  The  evidence  offered  should 
be  legal  and  pertinent,  fairly  and  impartially  .stated  to  the 
jury,  and  the  deductions  and  arguments  therefrom  legitimate 
and  candid.  If  in  the  prosecution  it  should  happen,  by  inad- 
vertent or  hasty  expression  or  otherwise,   that  improper  and 
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injurious  statements  are  made  to  the  jury,  it  is  the  duty  of  the 
offending  party  to  make  it  appear  by  the  record  that  nothing 
reasonably  proper  to  be  done  was  omitted  in-  order  to  rectify 
the  wrong  and  restore  to  the  trial  the  fairness  of  which  he 
presumably  divested  it:  Nelson  v.  Welch,  116  Ind.  270  (16 
N.  E.  634,  17  N.  E.  569).  The  taking  of  an  exception  by  de- 
fendant and  its  incorporation  into  the  bill  of  exceptions  pre- 
served his  rights,  and  the  matter  is  properly  before  the  court 
for  our  consideration.  "It  is  a  well-established  rule  that  it  is 
error  sufficient  to  reverse  a  judgment  for  the  court  to  suffer 
counsel,  against  objection,  to  state  facts  pertinent  to  the  issue 
and  not  in  evidence,  or  to  comment  upon  facts  calculated  to 
prejudice,  which  have  no  bearing  whatever  upon  the  issues,  and 
evidence  of  which  would  have  been  ruled  out,  or  to  assume 
arguendo  such  facts  to  be  in  the  ease  when  they  are  not^' :  2  Enc. 
PL  &  Pr.  729.  While  this  states  the  general  rule,  yet  it  must 
finally  rest  upon  the  facts  of  each  particular  case  as  to  what 
matters  adverted  to  but  not  in  evidence  are  pertinent  to  the 
issues,  or  what  immaterial  matters  referred  to  may  produce 
injury  to  the  substantial  rights  of  the  defendant. 

10.  It  needs  no  extended  consideration  or  citation  of  author- 
ity to  establish  that  the  references  made  in  this  case  by  the 
district  attorney  to  some  other  criminal  who,  it  was  said,  had 
killed  his  wife,  his  mother-in-law  and  his  father-in-law  in  the 
county  where  defendant  was  being  tried^  or  to  what  Wade  and 
Dalton,  other  criminals,  may  have  done,  and  how  they  accom- 
plished their  nefarious  crime,  and  what  manner  of  defense  they 
made  to  the  charge  of  murder,  could  have  no  legitimate  bear- 
ing on  the  guilt  or  innocence  or  the  degree  of  guilt  of  this 
defendant.  It  is  manifestly  obvious  that  reference  to  such 
niatters  was  highly  improper.  Mr.  Justice  Head,  in  Dolla/r  v. 
Siaie,  99  Ala.  236  (13  South.  575),  says: 

"But  there  should  be  a  limit  placed  upon  this  license.  *  • 
We  do  not  mean  to  say  that  the  solicitor  may  not  comment 
upon  the  evils  generally  of  the  crime  which  the  law  he  is  seek- 
ing to  enforce  intends  to  prevent,  but  he  goes  beyond  this  when 
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he  gratuitously  states  to  the  jury,  as  a  fact,  the  existence  of  par- 
ticular evils  in  the  locality  of  the  defendant's  offense,  and  to 
which  that  offense  is  supposed  by  him  to  be  related/' 

11.  Nor  is  the  refusal  of  the  court  to  interfere  justified  by  the 
fact  that  the  defendant,  who  is  objecting,  has  an  opportunity 
to  address  the  jury  in  reply,  and  may  then  refute  the  asser- 
tions of  the  State's  attorney.  Questions  of  this  kind  generally 
arise  out  of  the  closing  arguments,  but  the  rule  is  the  same 
at  whatever  stage  of  the  case  the  improper  language  is  used: 
2  Enc.  PI.  &  Pr.  730.  If  it  was  proper  to  present  these  things 
to  and  comment  on  them  before  the  jury,  it  was  proper  for  the 
jury  to  consider  them  in  making  up  their  verdict,  and,  if  it 
was  proper  for  them  to  be  considered  by  the  jury,  they  would 
be  and  should  have  been  admitted  in  evidence,  but  no  one,  we 
apprehend,  will  contend  for  a  moment  that  such  matters  are 
admissible. 

12.  But  a  case  should  not  be  reversed  where  improper  refer- 
ences have  'been  made  by  counsel  in  their  argument  to  imma- 
terial and  irrelevant  matters,  unless  it  further  appears  that 
injury  to  the  rights  of  defendant  resulted,  and  that  will  be 
determined  by  the  issue  involved  and  the  state  of  the  evidence. 

13.  Although  the  confession  of  defendant,  which  was  prop- 
erly received  in  evidence,  admitted  not  only  the  fact  of  the 
killing,  but  also  facts  tending  to  show  that  the  act  was  c<Hn- 
mitted  by  him  with  such  deliberation  and  premeditation  as  to 
constitute  murder  in  the  first  degree,  yet  that  is  not  conclusive 
upon  defendant.  ^The  accused  is  not  estopped  to  deny  and 
disprove  the  statements  in  his  confession.  He  may  show  that 
when  he  confessed  he  was  intoxicated,  and  may  disprove  by 
independent  evidence  of  any  sort  any  incriminating  fact  con- 
fessed by  him.  The  rule  that  a  confession  is  to  'be  considered 
in  its  entirety  does  not  compel  the  jury  to  give  thfe  same  belief 
to  every  part  of  it.  The  jury  may  attach  such  credit  to  any 
part  of  it  as  they  deem  it  worthy  of,  and  may  reject  any  por- 
tion of  it  which  they  do  not  believe.  All  of  it  must  be  care- 
fully weighed  by  the  jury,  and  upon  all  the  circumstances  sur- 
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rounding  the  case  they  must  determine  how  much  of  it  they 
will  receive  and  how  much  of  it  they  will  reject^':  12  Cyc.  484. 
The  c(Hnpetency  of  the  evidence  is,  however,  for  the  court,  while 
the  weight  and  credibility  of  a  confession  as  evidence  are  to 
be  determined  by  the  jury  upon  the  same  principles  that  they 
determine  the  weight  and  credibility  of  any  evidence;  that  is, 
upon  the  con8iderati<m  of  all  the  circumstances  connected  there- 
with: 12  Cyc.  485.  The  defense  attempted  to  be  made  was 
insanity,  claimed  to  have  been  produced  by  excessive  and  pro- 
longed drinking  of  intoxicants,  which  deprived  the  defendant 
of  the  capacity  of  deliberation  and  premeditation,  necessary  to 
constitute  murder  in  the  first  degree,  and  reduced  the  crime  at 
least  to  murder  in  the  second  d^ree,  and  from  which  intoxica- 
tion or  the  effects  thereof,  it  was  claimed,  at  the  time  of  making 
the  confession,  he  had  not  fully  recovered.  From  the  tenor 
of  that  portion  of  the  district  attorney's  argument  found  in 
the  record,  that  seems  to  -have  been  the  main  issue. 

14.  Drunkenness  does  not  excuse  the  defendant  in  a  crim- 
inal aetion,  but  may  be  considered  by  the  jury  in  determining 
the  purpose,  motive  or  intent  witlh  which  he  committed  the 
crime,  in  order  to  fix  the  degree  of  his  guilt:  State  v.  Zom, 
22  Or.  600  (30  Pac.  317) ;  B.  &  C.  Comp.  §  1393.  There  was 
evidence  tending  to  support  this  defense,  and  also  that  he  did 
not,  in  fact,  make  to  his  friend  Malloy  the  statement  contained 
in  his  confession  to  the  effect  that  he  was  going  up  to  the  de- 
ceased's room  with  an  intent  to  kill  her.  So,  instead  of  finding 
defendant  guilty  of  murder  in  the  first  degree,  as  they  did, 
the  jury  may  have  found  him  guilty  in  some  lesser  degree, 
according  to  the  importance  and  degree  of  credibility  they  at- 
tached to  the  confession  and  to  the  testimony  of  different  wit- 
nesses. Therefore,  when  the  district  attorney  sought  by  argu- 
ment and  ridicule  to  show  to  the  jury  the  absurdity  of  a  plea 
of  insanity  in  this  case,  by  resorting  to.  the  facts  and  circum- 
stances of  other  crimes  committed  in  the  same  locality  for 
which  the  perpetrators  suffered  the  extreme  penalty  of  the  law, 
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all  of  which  he  stated  to  the  jury,  their  minds  must  have  been 
influenced  against  the  defendant. 

15.  It  is  claimed  by  the  State,  however,  that  ttie  possibility 
of  prejudice  in  the  minds  of  the  jury,  from  the  admitted  im- 
proper and  objectionable  language,  was  counteracted  and  pre- 
vented, by  the  court  instructing  the  jury  as  follows: 

"In  this  case  you  will  disregard  all  matters  that  occur  during 
the  trial  that  are  not  strictly  admitted  in  evidence  under  the 
instructions  of  the  order  of  the  court,  and  the  comments  of 
counsel  for  the  State  wherein  they  may  be  based  upon  matters 
not  in  evidence,  unless  they  do  it  by  way  of  argument  or  infer- 
ence, such  as  is  natural  to  follow  or  adopt  in  your  experience 
as  the  sole  and  exclusive  judges  of  fact  from  matters  of  great 
public  notoriety.*^ 

Very  many  abuses  in  argument  may  be  sufSciently  counter- 
acted by  the  instructions  of  the  court  to  the  jury,  and  a  large 
discretion  as  to  the  refusing  of  new  trials  because  of  such  vio- 
lations of  propriety  is  accorded  to  the  trial  courts.  The 
appellate  court  will  frequently  condemn  the  language  or  con- 
duct of  counsel,  and  at  the  same  time  affirm  a  judgment  deny- 
ing a  new  trial,  on  the  ground  that  under  all  the  circumstances 
the  rights  of  the  defeated  party  were  not  materially  prejudiced, 
or  that  action  of  the  trial  court  in  the  premises  was  effectual 
to  restore  to  the  proceedings  the  fairness  of  which  they  had 
been  divested:  2  Enc.  PL  &  Pr.  752.  And  this  court  in  the 
case  of  StaU  v.  Anderson,  10  Or.  448,  declined  to  reverse  the 
case  when  the  district  attorney,  while  addressing  the  jury, 
commented  upon  ttie  defendant's  failure  to  take  the  witness 
stand  in  his  own  behalf,  which  this  court  says  was  certainly  not 
proper.  The  defendant  objected  at  the  time  and  saved  an  ex- 
ception. The  trial  court  did  not,  at  the  time,  rule  on  the  right 
of  the  district  attorney  to  make  the  remarks,  but  in  the  final 
charge  to  the  jury  instructed  them  that  "no  inference  or  as- 
sumption could  be  drawn  by  the  jury  from  the  omission  of  the 
defendant  to  testify." 

That  instruction  was  specific  and  directed  to  tiie  correction 
of  a  possible  injury,  but  the  instruction  in  the  present  case  is 
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general,  and  leaves  it  still  to  the  jury  to  say  whether  reference 
has  been  made  by  counsel  for  the  State  to  matters  not  in  evi- 
dence, or  whether  oounsers  argument  is  a  natural  or  proper 
inference  to  be  drawn  from  mattiers  of  assumed  great  public 
notoriety.  The  jury  should  be  made  to  understand  tiiat  in 
making  the  statement  counsel  violated  the  propriety  of  his 
position,  and  that  if  they  did  not  wholly  disregard  it  they  would 
violate  their  duty  as  jurors:  Nelson  v.  Welch,  115  Ind.  270 
(16  N.  E.  634).  Moreover,  in  State  v.  Anderson,  10  Or.  448, 
the  court  say  that:  "The  objectionable  comments  seem  to  have 
escaped  the  assistant  district  attorney  in  the  heat  of  the  argu- 
ment, and  not  to  have  been  repeated  after  the  interposition  of 
the  appellant's  objection;  and  the  court  was  careful  to  charge 
the  jury  against  any  impression  such  comments  might  have  left 
upon  their  minds."  But  they  also  say:  "If  a  course  of  re- 
marks of  this  kind  had  been  persisted  in  on  the  part  of  the 
prosecution,  under  the  permission  of  the  court,  and  against  the 
objections  of  the  appellant,  and  exceptions  properly  taken,  there 
is  no  doubt  but  the  judgment  must  have  been  reversed."  Now 
that  is  just  what  occurred  in  the  present  case.  The  defendant, 
notwithstanding  the  strenuous  effort  of  his  counsel  in  his 
behalf,  during  the  progress  of  the  trial,  was  at  the  mercy  of 
the  inactivity  of  the  court,  combined  with  the  persistence  of 
counsel  for  the  State  in  rehearsing  to  the  jury  immaterial  and 
prejudicial  matters  not  in  evidence,  and  to  comment  thereon 
and  to  draw  inferences  therefrom  to  defendant's  evident  dis- 
advantage. 

16.  Equally  unfortunate  and  improper  was  the  discussion  by 
the  district  attorney  of  the  general  character  of  the  defendant, 
and  his  comment  upon  defendant's  failure  to  call  witnesses 
from  Montana  to  sustain  a  good  character.  He  had  not  testified 
in  his  own  behalf  or  offered  other  witness  to  show  a  good  char- 
acter for  himself.  The  prosecution  cannot  impeach  the  de- 
fendant's character  unless  he  puts  it  in  issue:  Wharton,  Grim. 
Ev.  §  64.  And  in  a  criminal  case,  comments  on  the  defendant's 
failure   to  adduce  evidence   of  his  good  character,   when   the 
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latter  has  not  been  put  in  iaeue,  has  been  held  to  be  error  not 
cured  by  subsequent  instruction  to  the  jury  to  disregard  the 
comments.  "The  court  should  not  have  permitted  such  an 
argument/'  says  Mr.  Justice  Lqng,  in  People  v.  Evans,  72  Mich. 
367  (40  N.  W.  473) ;  and  for  other  authorities  see  footnote,  2 
Enc.  PL  &  Pr.  739. 

Enough  has  been  said  to  show  the  reason  and  necessity  for 
a  reversal  of  the  judgment  and  the  ordering  of  a  new  trial. 

Bevebsed. 
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Corporations— FoRBiGK  Corporations— Actions— Jurisdiction. 

1.  Before  aervice  of  process  on  the  president  of  a  foreign  corporation  will 
confer  Jurisdiction,  it  must  be  made  to  appear  tliat  the  corporation  Is  doing 
business  in  the  State,  or  is  otherwise  within  its  Jurisdiction;  but  if  the  com- 
pany is  doing  business  in  the  State,  or  has  an  office  therein  in  connection  with 
its  business,  then  the  presence  of  an  officer  in  connection  therewith  is  the 
presence  of  the  corporation. 

Saxr— Service  on  Foreign  Corporations- Prbbumptions. 

2.  So  long  as  a  corporation  confines  its  operations  to  the  State  within 
which  it  was  created,  and  it  has  no  office  or  transacts  no  business  in  this  State, 
no  presumption  can  arise  that  service  on  the  president  of  the  corporation 
within  this  State  is  service  on  the  corporation. 

J  UDGMENT— Collateral  Attack— Jurisdiction— Presumption. 

8.  Jurisdiction  of  the  person  of  a  defendant  is  presumed  In  support  of  a 
Judgment  only  when  he  is  within  the  territorial  limits  of  the  court,  and,  if  he 
is  not  within  such  limits,  the  records  must  show  service  on  him;  hence,  where 
a  return,  indorsed  on  the  summons  of  a  foreign  corporation,  does  not  show 
that  such  corporation  is  doing  business  in  the  State  or  has  an  office  therein. 
It  is  Insufficient  to  show  service  on  the  corporation,  and,  unless  aided  by  reci- 
tals in  the  decree,  the  defect  will  render  the  decree  void  rs  against  the  cor- 
poration. 

Sake. 

4.  Generally,  If  the  record  of  a  Judgment  Is  silent  as  to  service,  or,  if  In  the 
absence  of  a  return,  there  is  a  recital  of  due  service  in  the  Judgment,  then 
upon  collateral  attack  Jurisdiction  will  be  conclusively  presumed;  but  where 
the  record  contains  the  return  of  service,  the  recital  must  be  considered  as 
referring  to  such  return. 

Corporations— Foreign  Corporations— Service  on  Foreign  Corpora- 
tions—Validity OF  Service— Statutory  Provisions-Jurisdiction. 

6.  Section  66,  B.  A  C.  Comp.,  provides  that  in  an  action  against  a  private 
corporation,  summons  shall  be  served  by  delivering  a  copy  thereof,  etc.,  to  the 
president,  etc.,  or  In  case  none  of  the  officers  named  shall  reside  or  have  an 
office  in  the  county  where  the  cause  of  action  arose,  then  to  any  clerk,  etc., 
who  may  reside  or  be  found  In  the  county,  and  If  no  such  officer  be  found,  then 
by  leaving  a  copy  at  the  residence,  etc.,  of  such  clerk  or  agent.    A  complaint 
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showed  that  defendant  was  a  foreign  corporation  owning  property  In  Jose- 
phine Oounty  In  this  State,  and  the  return  of  service  merely  showed  personal 
serylce  on  the  president  of  the  corporation  In  Multnomah  County,  without 
showing  that  It  was  made  in  the  county  where  defendant  corporation  had  Its 
principal  office  or  place  of  business,  or  that  It  was  doing  business  In  the  State; 
and  those  facts  did  not  appear  in  the  record,  though  the  decree  recited  an  ex- 
amination of  the  return  made  In  the  case,  '*  wherefore.  It  is  thereby  and  other- 
wise made  to  appear  to  the  satisfaction  of  the  court  that  the  defendant  cor- 
poration has  been  duly  served  with  summons  within  the  State.'^  Held,  that 
the  record  disclosed  that  there  was  no  service  on  the  corporation,  and  that 
the  court  acquired  no  Jurisdiction  over  It;  the  decree  in  such  a  case  will  be 
held  void  on  a  collateral  attack. 

Pbocess— Sebvicb— Amendmsnt  by  Ex-Sheriff  of  Service  by  Deputy. 

6.  An  ex-sheriff  cannot  amend  a  return  of  a  service  made  by  his  deputy 
during  his  term  of  office. 

Sams— Substituted  Service— Time  of  Mailinq. 

7.  An  affidavit  for  an  order  of  service  by  publication  stated  defendant's 
postoffiee  address.  The  order  required  mailing  accordingly.  The  summons 
required  defendant  to  appear  and  answer  "on  or  before  the  last  day  of  the 
time  prescribed  In  the  order  for  the  publication."  The  order  for  publication 
was  dated  May  16, 190i.  The  first  publication  was  June  26,  1904,  and  the  last 
August  0, 1904.  The  affidavit  of  mailing  was  made  on  January  4,  and  filed  Jan- 
uary 9, 1906.  and  stated  that  the  copies  of  summons  and  complaint  were  mailed 
August  0, 1904.  Held,  tl^tt  the  mailing  was  not  a  compliance  with  the  order  of 
the  court  or  the  statute,  and  was  insufficient  to  give  the  court  jurisdiction. . 

Same— Amendment  of  Return  After  Decree— Leave  of  Court. 

8.  Where  plalntifT.  four  months  after  the  entry  of  the  decree,  filed,  as  an 
amended  return,  an  affidavit  of  the  person  making  the  original  affidavit  to 
the  effect  that  the  mailing  was  done  on  June  26, 1904,  but  it  did  not  appear  that 
leave  of  court  was  obtained  to  amend  the  return,  nor  that  there  was  any  show- 
ing made  by  affidavit  on  which  to  base  the  order,  the  amendment  is  ineffectual 
to  aid  the  Jurisdiction  of  the  court. 

Corporations— AcrrioNs  Against  Foreign  Corporations  — Jurisdic- 
tion—Sufficiency  OF  affidavit  for  Publication. 

9.  Where  an  affidavit  for  publication  shows  that  defendant,  a  foreign  cor- 
poration, with  its  principal  office  and  place  of  business  in  California,  had  there- 
tofore been  engaged  In  mining  in  Josephine  County,  but  had  ceased  operations 
there,  and  had  no  officer  or  agent  therein  on  whom  service  could  be  made,  bat 
that  Its  officers  reside  and  are  In  California,  it  is  sufficient  to  show  that  service 
could  not  be  made  in  this  State,  in  view  of  Section  56,  B.  A  C.  Comp..  provid- 
ing that  in  actions  against  a  private  corporation  summons  shall  be  served  by 
delivering  a  copy  to  the  president  or  other  head  of  the  corporation,  etc.,  or 
managing  auditor,  or  in  case  none  of  the  officers  of  the  corporation  above 
aamed  shall  reside  or  have  an  office  in  the  Qounty  where  the  cause  of  action 
arose,  then  to  any  clerk,  etc..  who  may  reside  or  be  found  in  the  county,  or,  if 
no  such  officer  be  found,  by  leaving  a  copy,  etc. 

Appeal— Disposition  of  Cause— Remanding. 

10.  On  appeal,  in  a  foreclosure  case,  where  it  appeared  from  the  record  that 
defendant  had  a  prior  mortgage,  but  plaintiff,  admitting  the  mortgage,  claims 
it  has  been  paid,  but  there  is  no  proof  of  payment,  and  the  trial  court  held  a 
foreclosure  by  defendant  valid,  which  on  appeal  is  declared  void,  there  is  an 
issue  imdisposed  of,  and,  where  defendant's  answer  Is  in  such  a  condition  that 
the  Supreme  Court  cannot  give  him  the  relief  to  which  he  is  entitled,  a  final 
decree  will  not  be  rendered,  but  the  case  will  be  remanded  with  leave  to  de- 
fendant to  amend  his  answer. 
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From  Josephine:  Hiero  K.  Hanna,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

The  complaint  in  this  case  sets  out  a  cause  of  suit  for  fore- 
closure of  a  mortgage,  bearing  date  of  February  7,  1900,  exe- 
cuted by  Edgar  T.  Wallace,  in  favor  of  Mrs.  0.  Julien,  upon 
mining  lands  in  Josephine  County,  Oregon,  as  security  for 
the  payment  of  a  promissory  note  for  $1,445,  with  interest 
thereon  at  the  rate  of  10  per  cent  per  annum;  that  thereafter 
on  March  7,  1901,  said  Wallace  conveyed  said  lands  to  the 
defendant,  the  Althouse  Mining  Co.,  a  corporation,  and  on 
October  13,  1904,  said  Mrs.  Julien  duly  assigned  said  note  and 
mortgage  to  plaintiff,  who  is  now  the  owner  and  holder  thereof ; 
that  the  defendant,  the  Althouse  Mlining  Co.,  is  a  foreign  cor- 
poration organized  under  the  laws  of  the  State  of  Maine;  that 
its  principal  office  and  place  of  business  is  in  Yreka,  Califor- 
nia; that  defendant,  James  Camp,  claims  some  interest  under 
a  prior  mortgage,  but  that  the  same  has  been  paid.  The  de- 
fendant. Camp,  answers  the  complaint,  alleging  that  he  is  the 
owner  of  a  note  and  mortgage  executed  by  defendant,  Wallace, 
Septem'ber  26,  1899,  upon  the  same  property  in  favor  of  Minnie 
■  P.  Shotwell,  in  the  sum  of  $4,256,  with  interest  thereon  at  the 
rate  of  10  per  cent  per  annum,  and  that  on  May  14,  1904,  he 
commenced  a  suit  in  the  Circuit  Court  of  the  State  of  Oregon 
for  Josephine  County,  to  foreclose  said  mortgage,  in  which  he 
made  said  Wallace  and  Mrs.  Julien  and  the  Althouse  Mining 
Co.,  defendants;  and  on  January  9,  1905,  decree  was  rendered 
thereon  in  favor  of  this  defendant.  Camp,  foreclosing  his  said 
mortgage  and  the  rights  of  Mrs.  Julien  under  the  mortgage 
at  that  time  owned  by  her,  which  is  the  one  sought  to  be  fore-» 
closed  by  plaintiff,  Knapp,  in  this  suit,  and  pleads  that  decree 
as  a  bar  to  this  suit.  Plaintiff  replied  to  the  new  matter  of 
the  answer,  in  which  he  questions  the  jurisdiction  of  the  court 
to  render  the  decree  by  reason  of  alleged  defects  in  proof  of 
service  of  the  summons.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  WUliam  C.  Hale. 
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For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  H.  D.  Norton. 

Opinion  by  Mk.  Justice  Eakin. 

1.  At  the  trial,  the  judgment  roll  in  the  suit  of  Camp  v.  AlU 
house  Mining  Co.  was  offered  in  evidence  by  the  plaintiff,  to 
show  want  of  jurisdiction  of  the  court,  and  by  the  defendant 
to  show  jurisdiction.  The  pnoof  of  service  of  the  summons 
upon  the  defendant,  the  Althouse  Mining  Co.,  appears  by  the 
return  of  the  sheriff  of  Multnomah  County,  W.  A.  Story,  by 
H.  L.  Moreland,  his  deputy,  made  on  the  18th  day  of  May, 
1904,  by  personal  service  in  Multnomah  County  on  B.  F. 
Walker,  president  of  the  said  Althouse  Mining  Co. ;  but  it  does 
not  show  that  such  service  was  made  in  the  county  where  de- 
fendant corporation  had  its  principal  oflBce  or  place  of  business, 
or  that  it  was  doing  business  within  .the  State  of  Oregon,  nor 
does  either  of  those  facts  appear  anywhere  in  the  record.  Sec- 
tion 65,  B.  &  G.  Comp.,  provides  that  a  corporation  may  be 
served  by  delivering  a  copy  of  the  summons  and  certified  copy 
of  the  complaint 

"•  •  to  the  president  or  other  head  of  the  corporation,  sec- 
retary, cashier,  or  managing  agent,  or  in  case  none  of  the  offi- 
cers of  the  corporation  above  named  shall  reside  or  have  an 
office  in  the  county  where  the  cause  of  action  arose,  then  to 
any  clerk  or  agent  of  such  corporation  who  may  reside  or  be 
found  in  the  county,  or  if  no  such  officer  be  found,  then  by 
leaving  a  copy  thereof  at  the  residence  or  usual  place  of  abode 
of  such  clerk  or  agent.'^ 

2.  Plaintiff  insists  that  the  record  discloses  want  of  juris- 
diction, in  that  th^  sheriff's  return  shows  service  upon  Walker, 
as  president  of  the  defendant  corporation,  in  Multnomah 
County,  without  any  showing  that  the  company  is  doing  busi- 
ness within  the  State  or  has  an  office  therein,  or  that  such  offi- 
cer was  within  the  State  upon  business  of  the  corporation. 
Whether  this  could  be  collaterally  attacked  upon  the  recital  of 
this  return,  in  case  defendant  were  a  domestic  corporation,  is 
not  necessary  for  a  decision  here.     But  the  defendant  is  a  for- 
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eign  corporation,  and,  before  service  in  Oregon  upon  its  presi- 
dent will  confer  jurisdiction,  it  must  be  made  to  appear  that 
the  corporation  is  doing  business  in  Oregon,  or  otherwise  within 
its  jurisdiction.  If  the  company  is  doing  business  in  Oregon, 
or  has  an  office  therein,  in  connection  with  its  business,  then  the 
presence  of  an  officer  in  connection  therewith  is  the  presence 
of  the  corporation. 

As  said  in  Farrell  v.  Oregon  Gold  Co,  31  Or.  463,  467  (49 
Pac.  876,  877) : 

"So  long  as  the  corporation  confines  its  operations  to  the 
state  within  which  it  was  created,  it  cannot  be  subjected  to  the 
jurisdiction  of  a  court  of  another  state,  where  it  has  no  office 
or  transacts  no  business,  by  the  service  of  process  on  some  offi- 
cer or  agent  while  temporarily  present  in  the  latter  state, 
because  he  cannot  take  the  corporation  with  him  teyond  the 
jurisdiction  of  the  state  of  its  creation.^^ 

In  such  a  case  no  presumption  can  arise  that  service  on 
Walker,  as  president,  within  the  State,  is  service  upon  the 
corporation.  As  said  in  17  Am.  &  Eng.  Enc.  Law  (2  Ed.), 
1078 :  "Jurisdiction  of  the  person  of  a  defendant  is  presumed, 
in  support  of  the  judgment,  only  when  he  is  within  the  terri- 
torial limits  of  the  court,  and,  if  he  is  not  within  such  limits, 
the  record  must  show  service  on  him" :  Oalpin  v.  Page,  85  IJ.  S. 
(18  WaU.)  350  (21  L.  Ed.  959).  Therefore  the  return  in- 
dorsed upon  the  summons  ig  insufficient  to  show  service  upon 
the  corporation. 

3.  Unless  it  is  aided  by  the  recitals  in  the  decree,  duch  defect 
renders  the  decree  void  as  to  defendant  corporation,  but  the 
decree  recites:  "And  now  having  fully  examined  the  return 
made  in  the  cause,  wherefore  it  is  thereby  and  otherwise  made 
to  appear  to  the  satisfaction  of  the  court  that  the  defendant, 
Althouse  Mining  Co.,  has  been  duly  sensed  with  summons 
'wdthin  the  State  of  Oregon,"  default  is  entered.  The  authori- 
ties are  not  in  harmony  as  to  when  such  a  recital  is  conclusive 
upon  a  collateral  attack,  some  holding  that  it  is  conclusive 
unless  it  is  positively  contradicted  by  the  record ;  others  holding 
that,  if  the  record  discloses  the  return  upon  which  the  recital 


\ 


1907]  Knapp  v.  Wallace.  353 


v.. 


^used^  and  such  return  does  not  support  the  recital^  it  will 
M  aid  the  return:  See  1  Black,  Judgments,  §§  273,  275.  Mr. 
Justice  Field,  in  Oaipin  v.  Page,  85  U.  S.  (18  Wall.)  350, 
365  (21  L.  Ed.  959),  in  discussing  presumptions  in  favor  of 
the  judgment  of  a  court  of  general  jurisdiction,  says: 

"It  is  presumed  to  have  jurisdiction  to  give  the  judgments 
it  renders  imtil  the  contrary  appears.     And  this  presumption 
embraces  jurisdiction  not  only  of  the  cause  or  subject-matter 
of  the  action  in  which  the  judgment  is  given,  but  of  the  par- 
ties also.  *  *  The    latter   (of    the    parties)    should    regularly 
appear,  by  evidence,  in  the  record  of  service  of  process  upon 
the  defendant  or  his  appearance  in  the  action.  *  *  But  the 
presumptions,  which  the  law  implies  in  support  of  the  judg- 
ments of  superior  courts  of  general  jurisdiction,  only  arise  with 
respect  to  jurisdictional  facts,  concerning  which  the  record  is 
silent.  *  *  When,  therefore,  the  record  states  the  evidence  or 
Diakes  an  averment  with  reference  to  a  jurisdictional  fact,  it 
will  be  understood  to  speak  the  truth  on  that  point,  and  it  will 
^ot  be  presumed  that  there  was  other  or  different  evidence  re- 
specting the    fact,  or    that    the    fact    was    otherwise  than  as 
averred.     If,  for  example,  it  appears  from  the  return  of  the 
officer,  or  the  proof  of  service  contained  in  the  record,  that  the 
^ujninons  was  served  at  a  particular  place,  and   there  is  no 
^''eiTaent  of  any  other  service,  it  will  not  be  presumed  that 
^«ervice  was  also  made  at  another  and  different  place;  or  if  it 
0^^^^  in  like  manner  that  the  service  was  made  upon  a  person 
p^  ^^  tiian  the  defendant,  it  will  not  be  presumed,  in  the  silence 
/o^^^   record,  that  it  was  made  upon  the  defendant  also.    Were 
ii^     ^*lxis  so,  it  would  never  be  possible  to  attack  collaterally 
XX       V^^gment  of  a  superior  court,  although  a  want  of  jurisdic- 
^^iSSXv  'Xnight  be  apparent  upon  its  face.    The  answer  to  the  attack 
^^^d   always   be  that,   notwithstanding  the   evidence   or   the 
ferment,  the  necessary  facts  to  support  the  judgment  are  pre- 
gtuned-^' 
1  Black,  Judgments,  §  273,  says : 

^T5ut,  while  it  is  inadmissible  to  contradict  the  record  by 
extrinsic  evidence,  it  is  always  open  to  the  party  to  show  that 
one  part  of  the  record  contradicts  another  part.  Thus  the 
recital  of  service  in  a  judgment  may  be  contradicted  by  pro- 
ducing the  original  summons  and  return.  But  the  contradic- 
tion must  be  explicit  and  irreconcilable.'^ 
50  Or. 2S 
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In  Settlemier  v.  Sullivan,  97  U.  S.  444,  448  (24  L.  Ed. 
1110),  where  a  judgment  rendered  in  Oregon  is  collaterally 
attacked,  it  is  said: 

"Here  it  is  contended  that  the  recital  in  the  entry  of  the 
default  of  the  defendant  in  the  case  of  the  State  court,  'that, 
although  duly  served  with  process,  he  did  not  come,  but  made 
default,'  is  evidence  that  due  service  on  him  was  made,  not- 
withstanding the  return  of  the  sheriff,  and  supplies  its  omis- 
sion. But  the  answer  is  that  the  recital  must  be  read  in  con- 
nection with  that  part  of  the  record  which  gives  the  oflScial  evi- 
dence prescribed  by  statute.  This  evidence  must  prevail  over 
the  recital,  as  the  latter,  in  the  absence  of  an  averment  to  the 
contrary,  the  record  being  complete,  can  only  be  considered  as 
referring  to  the  former.^' 

4.  This  corporation  is  a  nonresident,  and  when  a  judgment 
against  a  defendant,  not  within  the  territorial  limits  of  the 
State,  "is  produced  in  evidence,  the  authority  for  its  rendition 
must  appear  upon  the  face  of  its  record.  *  *  The  presump- 
tions of  jurisdiction  which  exist  in  favor  of  the  judgments 
of  a  court  of  general  jurisdiction,  when  proceeding  according  to 
the  course  of  the  conmion  law,  ceases  when  the  authority  to 
render  the  judgment  is  made  to  depend  upon  a  prescribed  mode, 
according  to  special  statutory  provisions.  *  *  (In  the  latter 
case)  no  presumption  will  be  indulged  to  sustain  the  judg- 
ment": Mr.  Chief  Justice  Lord,  in  Odell  v.  Campbell,  9  Or. 
298,  300.  See,  also,  Willamette  Real  Estate  Co.  v.  Hendrix, 
28  Or.  485  (42  Pac.  514:  52  Am.  St.  Rep.  800).  In  Northcut 
v.  Lemery,  8  Or.  316,  322,  it  is  said: 

'*But  where  a  decree  contains  a  recital  that  due  service  was 
made,  and  the  return  of  the  sheriff  purports  to  set  out  the  mode 
of  service,  and  the  mode  set  out  is  insufficient,  the  recital  will 
not  aid  the  return.'* 

To  the  same  effect  in  Tfeatherly  v.  JIadley,  4  Or.  1;  Tustin 
V.  Gaunt,  4  Or.  305.  So,  also,  it  is  held  in  St,  Clair  v.  Cox, 
lOG  U.  S.  350,  359  (1  Sup.  Ct.  354,  362:  27  L.  Ed.  222),  upon 
collateral  attack  of  the  judgment,  that  when  ^^service  is  made, 
within  the  State,  upon  an  agent  of  a  foreign  corporation,  it  ifl 
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essential,  in  order  to  support  the  jurisdiction  of  the  court  to 
render  a  personal  judgment,  that  it  should  appear  somewhere 
in  the  record,  either  in  the  application  for  the  writ,  or  accom- 
panying its  service,  or  in  the  pleadings  or  the  finding  of  the 
court,  that  the  corporation  was  engaged  in  business  in  the 
State."  Harris  v.  Sargeant,  37  Or.  41  (60  Pac.  608),  is  to  the 
same  effect,  although  in  that  case  the  recital  of  the  decree  ex- 
pressly refers  to  the  return. 

5.  Neither  the  return  nor  the  record,  in  this  case,  shows  that 
the  company  was  doing  business  within  the  State,  nor  that  it 
had  an  oflBce  or  place  of  business  within  the  State.  On  the 
contrary,  the  complaint  only  shows  that  the  corporation  is  a 
foreign  corporation,  and  that  it  owns  the  property  in  question 
situated  in  Josephine  County.  Generally,  if  the  record  is 
silent  as  to  service,  or,  in  the  absence  of  a  return,  there  is  a 
recital  of  due  service,  then,  upon  a  collateral  attack,  jurisdic- 
tion will  be  conclusively  presumed.  But  where  the  record  con- 
tained the  return  of  service,  then  the  recital  must  be  considered 
as  referring  to  such  return;  and  in  this  case  the  record  dis- 
closes that  there  was  no  service  upon  the  Althouse  Mining  Co., 
and  the  court  acquired  no  jurisdiction  over  it. 

6.  Defendant,  however,  attempted  to  remedy  this  defect  by 
fin  amended  return  of  the  sheriff,  in  which  W.  A.  Story,  who 
was  sheriff  at  the  date  of  the  attempted  service,  May  18,  1904, 
makes  affidavit  to  a  return  in  which  he  states  that  H.  L.  More- 
land,  his  deputy,  served  the  Althouse  Mining  Co.  by  delivering 
the  copies  of  summons  and  complaint  "to  B.  F.  Walker,  at  the 
principal  and  only  known  place  of  business  of  the  Althonse 
Mining  Co.,  aforesaid,  within  the  State  of  Oregon,"  he  being 
president,  etc.  This  does  not  even  bring  the  return  within  the 
rule  laid  down  in  St.  Clair  v.  Cox.  106  U.  S.  350  (1  Snp.  Ct. 
354:  27  L.  Ed.  222).  Further,  this  amended  return  was  exe- 
cuted December  8,  1904,  and  on  motion  of  plaintiff  on  the 
9th  day  of  Januar}',  1905,  the  court  granted  leave  to  file  said 
amended  return.  Here  the  return  of  the  sheriff  of  a  service 
made  by  a  deputy  is  sought  to  be  amended  by  the  then  sheriff. 
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now  out  of  office;  not  as  to  matters  of  form,  but  by  adding  facts 
relating  to  such  service.  This  we  think  is  not  competent.  **The 
amendment  can  only  be  properly  made  by  the  officer  who  served 
the  process  or  in  accordance  with  memoranda  made  by  him, 
which  state  the  facts  that  were  omitted  or  incorrectly  set  forth 
in  the  return :  Murfree,  Sheriffs,  §  876.  See,  also,  O'Conner 
V.  Wikon,  57  111.  226;  County  of  La  Salle  v.  Milligan.  143  111. 
321  (32  N.  E.  196).  The  ex-sheriff,  W.  A.  Story,  cannot  be 
presumed  to  know  what  was  done  by  his  deputy  in  making  a 
service;  and,  if  the  facts  in  such  a  case  may  be  established  from 
memoranda  of  the  deputy,  it  must  be  upon  proof  to  the  court: 
Murfree,  Sheriffs,  §  875a  (page  440u) ;  In  re  Bayley,  132  Mass. 
457;  Smith  v.  Martin,  20  Kan.  572;  White  v.  Ladd,  34  Or.  422 
(56  Pac.  515) ;  Fish  v.  Hunt,  33  Or.  424  (54  Pac.  660).  There- 
fore, the  jurisdiction  in  Camp  v.  Althouse  Mining  Co,  is  not 
aided  by  the  amended  return. 

7.  The  service  of  the  summons  in  the  suit  of  Camp  v.  .4/^- 
hoase  Mining  Co,  upon  Mrs.  0.  Julien,  the  plaintiff's  assignor, 
which  is  by  publication,  is  questioned  as  to  the  proof  of  mail- 
ing. The  affidavit  for  an  order  of  service  by  publication  states 
her  postoffice  address,  and  the  order  of  the  court  requires  the 
mailing  accordingly.  The  summons  requires  the  defendant  to 
appear  and  answer  "on  or  before  the  last  day  of  the  time  pre- 
scribed in  the  order  for  the  publication.'^  The  order  for  pub- 
lication is  dated  May  16,  1904.  The  first  publication  was  June 
25,  1904,  and  the  last  August  6th.  The  affidavit  of  mailing 
was  made  by  Ernest  Lister  on  the  4th  day  of  January,  and  filed 
on  January  9,  1905,  and  states  that  the  copies  of  summons  and 
complaint  were  mailed  August  6,  1904,  so  that  the  mailing  was 
not  a  compliance  with  the  order  of  the  court  or  the  statute,  and 
was  not  actually  made  until  the  last  day  of  the  time  limited 
in  the  sunmions  for  her  appearance,  and  is  insufficient  to  give 
the  court  jurisdiction:  Bank  of  Colfax  v.  Richardson,  34  Or. 
518  (54  Pac.  359:  75  Am.  St.  Bep.  664). 

9.  Then,  four  months  after  the  entry  of  the  decree,  t.  e.,  May 
3,  1905,  plaintiff  files  an  amended  return  of  mailing,  viz.,  an 
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aflSdavit  of  Lister  that  the  mailing  was  done  on  June  25,  1904. 
It  does  not  appear  that  leave  of  the  court  was  obtained  to 
amend  sudi  retnm,  nor  is  there  any  showing  made  by  affidavit 
as  to  facts  upon  which  to  base  the  order  for  leave  to  amend  it 
so,  and  such  amendment  is  ineffectual  to  aid  the  jurisdiction 
of  the  court.  Therefore  the  decree  in  Camp  v.  Althouse  Mm- 
ing  Co.  was  ineffectual  to  foreclose  the  Camp  mortgage,  and 
does  not  bar  plaintiff  in  this  suit  from  foreclosing  his  mort- 
gage. 

9.  In  the  suit  before  us,  default  was  rendered  against  the 
Althouse  Mining  Co.,  and  is  not  questioned  in  the  record,  but 
defendant,  in  his  brief  urges  that  plaintiff  is  not  entitled  to 
a  decree,  for  the  reason  that  the  affidavit  for  publication  d6es 
not  sufficiently  show  that  the  Althouse  Mining  Co.  had  no 
clerk  in  the  county,  or  that  sudi  clerk  had  no  residence  there. 
It  does  show  that  defendant  was  a  foreign  corporation  with  its 
principal  office  and  place  of  business  in  Yreka,  California;  had 
theretofore  been  engaged  in  mining  in  Josephiiie  County,  but 
had  ceased  such  operations  therein,  and  has  no  officer  or  agent 
therein  upon  whom  service  of  the  summons  can  be  made,  but 
that  its  officers  reside,  and  now  are,  at  Yreka,  California.  We 
think  this  is  sufficient  to  show  that  service  could  not  be  made 
in  Oregon  under  Section  55,  B.  &  C.  Comp. 

10.  These  views  result  in  a  reversal  of  the  decree  of  the 
lower  court;  but  we  believe  that  a  final  decree  should  not  be 
entered  here  which  would  defeat  defendant's  rights  under  his 
mortgage.  The  record  discloses  that  defendant  has  a  prior 
mortgage  upon  the  same  property  in  the  sum  of  $4,256;  and 
this  is  admitted  by  plaintiff  in  his  complaint,  but  he  claims  it 
has  been  paid.  Yet  the  only  contest  in  the  case  was  whether 
the  decree  of  foreclosure  of  said  mortgage  is  valid  as  against 
the  Althouse  Mining  Co.,  and  no  proof  being  offered  by  plain- 
tiff to  show  payment,  hence  an  issue  is  left  undisposed  of.  The 
lower  court  held  this  decree  of  foreclosure  to  be  valid,  and,  this 
court  now  holding  such  decree  void,  defendant  is  still  entitled 
to  have  his  mortgage  foreclosed;  but  in  the  present  condition 
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of  his  answer  this  court  cannot  give  him  the  relief  to  which  he 
is  equitably  entitled. 

Therefore,  on  the  authority  of  Smith  v.  Wilkins,  31  Or.  421 
(51  Pac.  438),  and  Robson  v.  Ilamilton,  41  Or.  239  (69  Pac. 
651),  the  cause  will  be  remanded  to  the  lower  court  with  leave 
to  amend  his  answer,  and  such  other  proceedings  as  may  be 
proper,  not  inconsistent  with  this  opinion.  Reversed. 


Artrued  16  October,  decided  17  December,  1907. 

BROWN  V,  liEWIS. 

92  Pac.  1068. 

V Judgment— Collateral  Attack  — Jurisdiction  — Foreign  Corpora- 
tions—Service OF  Process— Sufficiency. 

1.  Where  the  complaint.  In  a  transitory  action  aealnst  a  forelf^n  corpora- 
tion, allffed  a  cause  of  action  for  personal  service  rendered  by  plaintiff  to  de- 
fendant between  June  28, 1908.  and  May  16, 1901,  as  manager  and  superlntendont 
of  its  mines  in  Josephine  County,  at  an  agreed  salary,  and  that  the  action  was 
begun  May  18, 1906,  in  Josephine  County,  it  is  a  sufficient  showing,  as  against  a 
collateral  attack,  that  the  defendant  was  doing  business  in  the  State  when 
the  action  was  commenced. 

Venue— Transitory  Actions— Nonresident  Defendant. 

2.  Under  Section  44,  B.  A  C.  Comp..  providing  that  except  in  certain  cases 
an  action  shall  be  commenced  and  tried  in  the  county  where  defendants,  or 
either  of  them,  reside  or  maybe  found  at' the  commencement  of  the  action, 
or,  if  none  of  the  parties  reside  in  the  State,  it  may  l>e  tried  in  any  county 
which  plaintiff  may  designate ;  transitory  actions  not  within  the  exception 
may  be  commenced  against  a  nonresident  in  any  county  plaintiff  may  select, 
and  personal  service  anywhere  within  the  State  will  give  the  court  Jurisdic- 
tion. 

Judgment— Collateral  Attack— Service  of  Summons. 

8.  Under  section  66,  B.  <fc  C.  Comp.,  providing  that  in  an  action  against  a 
private  corporation,  summons  shall  be  served  by  delivering  a  copy,  etc..  to 
the  president  or  other  head  of  the  corporation,  etc.,  or,  in  case  none  of  the 
officers  named  shall  reside  or  have  an  office  in  the  county  where  the  cause  of 
action  arose,  then  to  any  clerk  who  may  reside  or  be  found  in  the  county; 
where  a  complaint  shows  that  the  corporation  is  doing  business  in  the  State, 
and  that  the  action  is  upon  a  contract  for  service  within  the  State,  relating  to 
that  business,  service  of  summons  made  upon  its  president  in  another  county 
than  where  the  action  is  pending  is  prima  facie  evidence  that  he  represented 
the  defendant  company  In  the  State,  and  the  notice  Is  sufficient  prima  facie  to 
give  the  court  jurisdiction,  and,  if  the  service  Is  defective.  It  must  be  attacked 
in  that  proceeding  and  cannot  be  questioned  collaterally. 

Appeal— Harmless  Error— Admission  of  Evidence. 

4.  In  replevin  against  a  sheriff  to  recover  property  claimed  under  an  exe- 
cution sale  on  a  judgment  against  a  certain  company,  which  property  was 
held  by  defendant  under  a  writ  Issued  In  a  case  by  K.  against  the  company, 
admission  of  evidence  that  K.  hml  indemnified  defendant  against  any  loss  by 
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reason  of  the  action,  and  that  defendant  was  acting  as  sheriff  when  he  took 
the  property  and  held  It  as  such,  and  that  plaintiffs  attorney  In  the  first  action 
was  his  agent  In  the  purchase  and  possession  of  the  property,  was  not  rever- 
sible error  where  the  verdict  included  no  damages. 

Replevin—Wrongful  Takinq--Nece8sity  fob  Demand. 

5.  In  replevin,  demand  Is  unnecessary  where  the  taking  Is  wrongful. 

Pleading— Complaint— Defects— Aider  by  Verdict. 

6.  Though  an  allegation  In  a  complaint  for  replevin  that  defendant  wrong- 
fully took  the  property  Is  defective  In  not  disclosing  that  it  was  taken  from 
plalntllT,  where  the  proof  discloses  that  It  was  wrongfully  taken  from  pialn- 
tlflf's  possession,  the  defective  allegation  is  aided  by  verdict  so  as  to  support  a 
Judgment  for  plaintiff,  and  defendant  is  not  entitled  to  a  direction  of  a  verdict. 

TBI AL— Demurrer  to  Evidence  Before  Defendant  Rests. 

7.  A  defendant  cannot  demur  to  plaintlff\s  testimony,  unless  he  also  rests 
his  case,  and  a  motion  for  nonsuit  is  the  only  proceeding  for  insufllclency  of 
evidence  open  to  defendant  at  the  close  of  plalntifT^s  case. 

From  Josephine:  Hiero  K.  Hanna^  Judge. 

Statement  by  Mr.  Justice  Bakin. 

This  is  an  action  of  replevin  against  the  defendant,  as  sheriff, 
to  recover  attached  personal  property  held  by  him  upon  a  writ 
issued  in  the  case  of  Knapp  v.  Wallace,  50  Or.  348  (92  Pac. 
1054).  Plaintiff  claims  title  to  the  property  through  a 
sale  thereof  upon  execution  issued  upon  the  judgment  in  the 
case  of  Brown  v.  Althoiise  Mining  Co,,  rendered  in  the  Circuit 
Court  of  the  State  of  Oregon  for  Josephine  County.  Upon  the 
trial,  plaintiff  offered  in  evidence  the  judgment  entry  in  that 
case,  which  was  admitted,  and  afterwards  the  defendant  offered 
in  evidence  the  summons  in  that  action  and  the  sheriff^s  return 
of  service  thereon  for  the  purpose  of  impeaching  the  said  judg- 
ment; the  return  reciting  service  upon  the  defendant  company 
by  delivering  a  copy  of  the  summons  and  complaint  to  B.  F. 
Walker,  president  of  the  company,  in  Multnomah  County,  Or- 
egon. At  the  close  of  the  trial,  defendant  asked  the  court  to 
instruct  the  jury  to  find  for  the  defendant,  for  the  reason  that 
the  judgment,  through  which  the  plaintiff  claims  title,  is  void 
for  want  of  jurisdiction  in  the  court  to  render  it.  The  prin- 
cipal question  in  the  case  is  whether,  by  this  feervice  of  summons 
in  Brown  v.  Althouse  Mining  Co.,  the  court  obtained  jurisdic- 
tion of  defendant  company.  Affirmed. 
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For  appellant  there  waa  a  brief  and  an  oral  argument  by 
Mr.  William  C.  Hale. 

For  respondent  tiiere  was  a  brief  and  an  oral  argument  by 
Mr,  H.  D.  Norton. 

Me.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  As  to  the  collateral  impeachment  of  judgments  rendered 
by  domestic  courts  of  general  jurisdiction,  personal  service 
upon  a  foreign  corporation,  and  the  amendment  of  the  sheriff's 
return,  reference  is  made  to  the  opinion  in  Knapp  v.  Wal- 
lace, 60  Or.  348  (92  Pac.  1064),  decided  at  this  term  upon 
a  similar  service  of  summons.  The  case  of  Brown  v.  AUhouse 
Mining  Co.  was  a  transitory  action  against  a  foreign  corpo- 
ration. The  complaint  alleges  a  cause  of  action  f(H*  per- 
sonal service  rendered  by  the  plaintiff  to  the  defendant  between 
June  23,  1903,  and  May  16,  1904,  as  manager  and  superin- 
tendent of  the  operation  of  its  mines  in  Josephine  County, 
Oregon,  luider  an  employment  by  it  at  an  agreed  salary.  That 
action  was  begun  May  13,  1904,  in  Josephine  County.  As 
against  a  collateral  attack,  this  is  a  sufficient  showing  that  the 
defendant,  the  Althouse  Mining  Co.,  was  doing  business  in 
Oregon  when  the  action  was  commenced,  which  will  give  the 
courts  of  this  State  jurisdiction  of  the  defendant  company  if 
served  in  manner  provided  by  law;  and  in  transitory  actions 
against  a  nonresident  the  action  may  be  commenced  in  any 
county  plaintiff  may  select,  and  personal  service  anywhere 
within  the  State  will  give  the  court  jurisdiction:  Section  44, 
B.  &  C.  Comp.;  Fratt  v.  Wilson,  30  Or.  542  (47  Pac.  706,  48 
Pac.  356).  Section  55,  B.  &  C.  Comp.,  provides  that  service 
upon  a  private  corporation  shall  be  made  upon  it  by  deliv- 
ering the  summons  and  complaint  to  the  president  or  other 
head    of    the    corporation,  secretary,  etc. 

2.  The  following  facts  are  before  us:  A  private  corporation 
doing  business  within  the  State;  an  action  upon  a  contract  for 
service  within  the  State  relating  to  that  business;  service  of 
summons  made  upon  its  president  in  another  county  than  the 
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one  where  the  action  is  pending,  and  judgment  rendered  there- 
on.      Ttiis  is  notice  tiiat  reaches  defendant  corporation  and  is 
suflScieixt  to  give  the  conrt  jurisdiction  as  against  a  collateral 
attack:.    In  St.  Clair  v.  Cox,  106  U.  S.  360,  369  (1  Sup.  Ct.  354, 
363  r    ^'T  L.  Ed.  222),  it  is  said:   "When  service  is  made  within 
^^  si;a.t:e  upon  an  agent  of  a  foreign  corporation,  it  is  essential, 
ID  ord^x  to  support  the  jurisdiction  of  the  court,  to  render  a 
pereoxifiti  judgment  that  it  should  appear  somewhere  in  the  rec- 

orl -either  in  the  application  for  the  writ,  or  accompanying 

Its  sex*  vice,  or  in  the  pleadings  or  the  finding  of  the  court — that 

"1^     oox-poration  was  engaged  in  business  in  the  state.     The 

^■■^^^^otion  of  business  by  the  corporation  in  the  state,  general 

OJ*  ®I>ooial,  appearing,  a  certificate  of  service  by  the  proper  oflS- 

^^    oxi    a  person  who  is  its  agent  there  would,  in  our  opinion, 

^^'^^^flSeient  prima  facie  evidence  that  the  agent  represented 

®     ^^o^rnpany  in  the  business.     It  would  then  be  open,  when 

^    x*eoord  is  offered  as  evidence  in  another  state,  to  rfiow  that 

^  ^^^nt  stood  in  no  representative  character  to  the  company.^' 

R     ^^^^    such  service  is  obtained^  it  is  suflBcient  to  give  notice  to 

^    ^^f  endant,  and,  if  it  is  defective,  he  must  attack  it  in  that 

^  ^^^^^"^^ng,  and  it  cannot  be  questioned  collaterally.     1  Black. 

^^«»ient8,  §  224,  states : 

^Ij       ^^^Ithough  the  service  of  process  in  an  action  may  have  been 

gj^^^^^^^^iterized  by  some  defect  or  irregularity,  it  does  not  neces- 

ll^    ^3^   follow  that  the  ensuing  judgment  will  be  void,  for,  if 

^     -  ^Iparty  would  take  advantage  of  sudi  a  matter,  he  must  do 

*     ^^^  the  action  itself  by  some  proper  motion  or  proceeding. 

>^    18  only  when  the  attempted  service  is  so  irregular  as  to 

^iJttount  to  no  service  at  all  that  there  can  be  said  to  be  a  want 

of  jurisdiction.^* 

And  1  Black,  Judgments,  §  263,  states : 

"It  follows  that  the  judgment  of  a  court  of  general  jurisdic- 
tion cannot  be  attacked  collaterally  when  there  has  been  some 
service  of  notice,  although  such  service  of  notice  may  be  mate- 
rially defective.  The  rule  as  stated  by  the  court  in  Nebraska 
is  that,  where  there  is  an  attempt  at  service  reaching  the  de- 
fendant, a  defect  in  the  manner  of  the  service  or  form  of  the 
return  is  a  mere  irregularity,  and  is  not  ground  for  collateral 
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attack  on  the  judgment'' :  Campbell  Ptg,  Press  <£•  Mfg.  Co.  v. 
Atardei;  50  Neb.  283  (69  N.  W.  774:  61  Am.  St.  Rep.  573); 
G7^ffin  V.  McGavin,  117  Mich.  372  (75  K  W.  1061:  72  Am. 
St.  Rep.  564). 

3.  The  situation  here  is  identical  with  the  case  of  Farrell  v. 
Oregon  Gold  Co.  31  Or.  463  (49  Pac.  876),  except  that  here 
the  service  on  the  president  is  not  made  in  the  county  where 
the  defendant  company  was  doing  business.  In  that  case  it  is 
held  that  it  is  not  necessary  that  the  return  show  that  he  was 
the  agent  of  defendant  to  represent  it.  in  this  State,  but  that 
such  a  service  is  prima  facie  sufficient  to  give  the  court  juris- 
diction. In  that  case  the  question  arose  upon  a  direct  attack. 
In  the  case  under  consideration  the  attack  is  collateral,  and  the 
action,  being  transitory,  may  be  brought  in  any  county,  and  the 
service  upon  the  president  within  the  State,  when  the  corpora- 
tion is  doing  business  therein,  is  sufficient  prima  facie  to  give 
the  court  jurisdiction  under  B.  &  C.  Comp.  §  44,  and  Fratt  v. 
WUson,  30  Or.  542  (47  Pac.  706,  48  Pac.  356),  and  is  prima 
facie  evidence  that  the  president  represented  the  defendant  com- 
pany here.  Therefore  we  hold  that  the  defendant  cannot  ques- 
tion the  sufficiency  of  the  service  of  the  summons  in  this  pro- 
ceeding. 

4.  At  the  trial  exception  was  taken  by  defendant  to  the  rul- 
ing of  the  court  in  permitting  plaintiff  to  prove  that  Ejiapp 
had  indemnified  him  against  any  loss  by  reason  of  this  action, 
and  to  prove  that  defendant  was  acting  as  sheriff  when  he  took 
the  property  and  held  it  as  such;  also,  testimony  that  Norton 
was  Brown's  attorney  in  the  first  action,  and  his  agent  in  the 
purchase  and  possession  of  the  property.  We  think  that  the 
admission  of  such  testimony  was  not  reversible  error.  It  was 
competent  for  plaintiff  to  prove  that  defendant  was  acting  in 
his  official  capacity  as  sheriff  in  taking  the  property.  If  he 
took  it  wTongfully,  he  is  personally  liable,  and  the  facts  may 
be  shown.  The  verdict  included  no  damages;  tlierefore  defend- 
ant was  not  prejudiced  by  evidence  upon  that  question. 

5.  It  is  claimed  by  defendant  that  there  is  no  allegation  or 
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proof  of  a  demand  for  the  return  of  the  property ;  but  a  demand 
is  unnecessary  where  the  taking  is  wrongful,  and  the  allegation 
of  the  complaint  is  that  the  defendant  wrongfully  took  the 
property.  This  is  very  defectively  alleged  in  not  disclosing 
that  it  was  so  taken  from  the  plaintiff. 

6.  But  this  defective  allegation  is  aided  by  the  verdict,  and 
the  proof  discloses  that  it  was  taken  from  the  plaintiff's  pos- 
session; the  defendant  testifying  that  at  the  time  he  attached 
the  property  he  knew  that  he  had  previolisly  sold  it  to  plain- 
tiff, and  that  it  was  in  his  possession.  Therefore  the  defendant 
was  not  entitled  to  an  instruction  directing  a  verdict  in  his 
favor. 

7.  At  the  close  of  plaintiff's  testimony,  defendant  asked  the 
court  to  instruct  the  jury  to  return  a  verdict  for  defendant,  but 
no  such  proceeding  is  allowable  under  our  statute  unless  de- 
fendant also  rested  his  case.  A  motion  for  nonsuit  is  the  only 
proceeding  open  to  defendant  at  the  close  of  plaintiff's  case  for 
insufficiency  of  the  evidence. 

We  find  no  error  in  the  proceeding  of  the  lower  court,  and 
therefore  the  judgment  is  aflSrmed.  Affirmed. 


Argued  24  October,  decided  17  December.  1907. 
FISHBURN   V.  liONDERSHAUSEN. 

9i  Pac.  1060, 14  L.  R.  A.  (N.  S.)  1284. 

Attachmknt— Property  SuBjEcrr— Bills  and  Notes. 

1.  Sections  299-902,  B.  A  O.  Comp.,  provide  In  effect  that  aU  property  not  ex- 
empt from  execution  shall  be  subject  to  attachment,  and  that  personal  prop- 
erty capable  of  manual  delivery,  and  not  in  possession  of  a  third  person,  shall 
be  attached  by  the  sheriff  taking  it  into  his  possession,  and  garnishment  pro- 
ceedings are  provided  to  reach  personal  property  not  capable  of  manual  de- 
livery and  in  possession  of  a  third  person.  Section  4680  defines  a  negotiable 
promissory  note  as  an  unconditional  promise  in  writing  engaging  to  pay  on 
demand,  or  at  a  fixed  or  determinable  time,  a  certain  sum  in  money.  //WW, 
that  a  negotiable  promissory  note  belonging  to  defendant.  In  his  possession, 
and  bearing  no  indorsements,  was  subject  to  attachment  and  sale  under 
execution. 

Words  and  Phrases— *' Property." 

2.  "Property"  means  everything  of  exchangeable  value,  and  includes 
money,  chattels,  things  in  action,  and  evidence  of  debt.  This  also  is  recognized 
as  including  things  which  may  be  sold  and  that  may  be  assessed  for  taxation. 
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Bii^uB  ANi>  Notes—action  by  Hou>bk. 

8.  Under  Section  4468,  B.  A  O.  Oomp.,  authorixlng  the  holder  of  a  negotiable 
Instrument  to  sue  thereon  In  his  own  name,  where  a  note  belonging  to  defend- 
ant was  attached  and  sold  under  execution,  the  purchaser  might  sue  thereon 
in  his  own  name,  irrespective  of  whether  the  indorsement  bjr  the  sheriff  to 
him  was  regular  or  Irregular. 

Judgment- Pbbsumftiov  in  Favob  of. 

4.  Bverjr  presumption  will  be  given  to  proceedings  In  a  court  of  general 
Jurisdiction  necessary  to  support  the  validity  of  Its  Judgments  and  decrees, 
when  the  court  Is  proceeding  according  to  the  common  law. 

Pleading— DsMURBEB— Construction  of  Pleading. 

5.  A  complaint,' when  tested  by  a  demurrer,  must  be  construed  most 
strongly  against  plalutilf. 

Judgment— Pleading  Judgment -Service  by  Publication. 

tt.  Section  60,  B.  dk  O.  Oomp.,  provides  that.  In  case  of  service  of  process  by 
publication,  a  copy  of  the  summons  shall  be  deposited  in  the  postoffloe, 
directed  to  the  defendant  at  his  last  known  postofUce  address.  HeliL,  that 
where,  In  an  action  on  a  note  purchased  by  plaintiff  at  a  sale  under  execution, 
based  on  a  Judgment  in  an  attachment  suit  against  the  owner  of  the  note,  the 
complaint  alleged  service  by  publication  in  the  action  against  the  owner  of 
the  note  and  his  default,  but  fiiiled  to  show  that  a  copy  of  the  summons  was 
deposited  In  the  postofUce  directed  to  defendant  at  his  last  known  postofllce 
address,  and  no  reason  was  given  for  failure  to  meet  such  requirement,  and  it 
did  not  appear  that  due  diligence  had  been  used  to  ascertain  defendant's 
whereabouts,  the  complaint  was  Insufndent  to  show  Jurisdiction. 

Appeal— Disposition  of  Cause— Proceedings  in  Trial  Court. 

7.  Where  on  appeal  It  was  found  that  the  trial  court  acted  properly  In  sus- 
taining a  demurrer  to  the  complaint,  the  cause  would  be  remanded  for  further 
proceedings,  within  the  discretion  of  the  trial  court. 

Prom  Yamhill:  George  H.  Burnett.  Judge. 

A  demurrer  to  the  complaint  having  been  sustained,  judg- 
ment was  rendered  in  favor  of  defendant^  from  which  plaintiff 
appeals. 

Affirmed  and  Remanded  for  Further  Prooesdings. 

For  appellant  there  was  a  brief  over  the  names  of  Roswell  L. 
Conner  and  S.  H.  Gruber,  with  an  oral  argument  by  Mr,  Conner  * 

For  respondent  there  was  a  brief  over  the  names  of  McCain  dk 
Vinton,  with  an  oral  argument  by  Mr,  James  McCain, 

Statement  by  Mr.  Commissioner  King. 

This  is  an  action  by  J.  W.  Fishburn,  as  trustee,  against  6. 
B.  Ijondershausen  and  S.  Londershausen  on  a  negotiable  prom- 
issory note  for  $200,  with  interest,  executed  to  and  made  pay- 
able to  the  order  of  the  State  Savings  Bank  of  Dayton,  Oregon, 
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on  February  17,  1904,  due  six  months  after  date.  The  com- 
plaint was  filed  September  14,  1904,  and,  after  setting  out  the 
note  in  full  and  alleging  Ob  execution,  avers,  in  substance: 
That  from  February  9  to  March  9,  1904,  the  State  Savings 
Bank  of  Dayton,  Oregon,  was  owned,  managed  and  controlled 
by  one  Arthur  C.  Probert;  that  on  March  9th  of  that  year 
Probert  absconded,  leaving  no  person  in  charge  of  the  bank,  and 
left  the  said  note,  together  with  other  property,  locked  up 
therein;  that  at  the  time  of  his  disappearance  he  left  many 
debts  due  to  divers  persons,  including  one  J.  G.  Lewis,  who  had 
a  claim  against  him  for  money  deposited  in  his  bank,  for  the 
recovery  of  which  he  brought  an  action  against  him  in  the 
circuit  court  for  Yamhill  County,  and  at  the  same  time  had 
a  writ  of  attachment  issued,  in  which  the  note  here  involved, 
with  other  property,  was  attached  by  the  sheriff  seizing  and 
taking  the  same  into  his  custody,  which  said  officer  thereafter, 
prior  to  its  maturity,  sold  the  same  on  execution  to  satisfy  the 
judgment  obtained  therein,  at  which  sale  this  plaintiff  became 
the  purchaser  thereof.  The  complaint  purports  to  give  all  the 
proceedings  leading  up  to  and  including  the  service  of  summon^, 
which  was  by  publication,  together  with  the  entry  of  judgment, 
and  sale  of  the  attached  note,  as  well  as  its  delivery  to  plaintiff, 
among  which  appears  the  following  allegation : 

''That  on  the day  of  March,  1904,  the  said  sheriff  of 

Yamhill  County,  Oregon,  returned  said  summons  to  the  clerk 
of  said  circuit  court  of  Yamhill  County,  Oregon,  with  his  re- 
turn indorsed  thereon,  duly  certifying  that  he  had  made  diligent 
search  and  inquiry  for  said  defendant,  Arthur  C.  Probert,  and 
that  said  defendant,  after  due  diligence,  could  not  be  found 
within  the  State  of  Oregon,  and  on  the  30th  day  of  March, 
1904,  it  satisfactorily  appearing  to  Hon.  Geo.  H.  Burnett,  judge 
of  said  Circuit  Court  of  the  State  of  Oregon  for  Yamhill  County, 
by  the  affidavit  of  said  J.  G.  Lewis,  plaintiff  in  said  action,  that 
personal  service  of  said  summons  could  not  be  made  upon  said 
defendant,  Arthur  C.  Probert,  within  the  State  of  Oregon,  and 
that  a  cause  of  action  existed  against  said  defendant  and  in 
favor  of  said  plaintiff,  that  said  defendant  was  not  a  resident 
of  the  State  of  Oregon,  but  t?hen  had  property  therein,  which 
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had  been  duly  attached  in  said  action,  and  that  said  court  had 
jurisdiction  over  such  property. and  of  the  subject  of  said  action; 
said  Geo.  H.  Burnett,  as  such  judge,  and  on  said  day,  duly  made 
and  granted  an  order,  in  said  action,  that  service  on  said  sum- 
mons be  made  upon  said  defendant,  Arthur  C.  Probert,  by  pub- 
lication thereof  in  the  Yamhill  County  Eeporter,  a  newspaper 
published  weekly  at  McMinnville,  Yamhill  County,  Oregon,  and 
having  a  general  circulation,  by  publishing  same  once  a  week 
for  six  consecutive  weeks." 

This  is  followed  by  averments  showing  a  full  compliance  with 
the  requirements  of  the  order  referred  to  in  the  foregoing  para- 
graph, and,  among  other  things,  that  at  the  time  of  the  attach- 
ment and  the  taking  of  the  note  into  custody  by  the  sheriff,  and 
sale  thereof,  it  was  the  property  of  Arthur  C.  Probert,  and  in 
his  bank,  which  bank  he  had  apparently  deserted ;  that  plaintiff, 
J.  W.  Fidhbum,  as  trustee,  purchased  the  note  at  the  execution 
sale  resulting  from  the  attachment  proceedings,  for  a  valuable 
consideration,  and  at  the  time  of  the  filing  of  this  action  was 
the  owner  and  holder  thereof;  that  this  note  was  free  from  any 
liens;  and  that  the  same  was  due  and  unpaid.  A  demurrer  to 
the  complaint  was  filed  on  the  ground  that  it  did  not  state  suffi- 
cient facts  to  constitute  a  cause  of  action.  The  demurrer  waa 
sustained,  and,  plaintiff  declining  to  further  plead,  judgment 
was  accordingly  entered  dismissing  the  complaint  and  for  costs 
and  disbursements,  from  which  this  appeal  is  taken. 

Affikmed  and  Remanded. 

Opinion  by  Mr.  Commissioner  King. 

The  points  for  determination  are:  (1)  Is  a  negotiable  prom- 
issory note,  when  found  in  the  possession  of  its  owner,  and  free 
from  any  liens,  subject  to  attachment  and  sale  under  execution  ? 
(2)  Does  it  appear  from  the  complaint  that,  in  the  action  be- 
tween Lewis  and  Probert,  there  was  sufficient  compliance  with 
the  statutory  requirements  relative  to  service  of  summons  to 
give  the  court  jurisdiction  to  enter  the  judgment  and  order  the 
sale  of  attached  property? 

1.  In  support  of  the  first  point,  it  is  urged  that  the  com- 
plaint is  insufficient,  in  that  it  there  appears  that  the  note  came 
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into  plaintiff's  possession  through  attachment  proceedings  and 
the  execution  sale  based  thereon;  that  no  provision  is  made  by 
the  statute  for  the  attachment  of  negotiable  promissory  notes, 
and  proceedings  had  in  reference  thereto  are  therefore  void. 
The  statute  bearing  on  the  question  provides,  in  effect,  that  all 
property  in  this  state,  not  exempt  from  execution,  shall  be  sub- 
ject to  attachment ;  that  the  writ  of  attachment  shall  be  directed 
to  the  sheriff  of  the  county  in  Which  the  property  of  the  defend- 
ant may  be  situated,  requiring  him  to  attach  and  safely  keep  any 
property  of  the  defendant,  not  exempt  from  execution,  sufficient 
to  satisfy  plaintiff's  demands;  and  that  personal  property  capa- 
ble of  manual  delivery,  and  not  in  the  possession  of  a  third 
person,  shall  be  attached  by  the  sheriff  taking  it  into  his  posses- 
sion, from  which  time  until  the  wrii>  is  executed  the  plaintiff, 
as  against  third  persons,  shall  be  deemed  a  purchaser  in  good 
faith:  B.  &  C.  Comp.  §§299,  300,  301,  302.  The  complaint 
discloses  that,  at  the  time  of  the  attachment,  Arthur  C.  Probert 
was  the  sole  owner  and  holder  of  the  note  involved,  and  that  at 
the  time  of  the  levy  it  was  not  in  the  possession  of  any  third 
person,  but  in  the  bank  of  which  Probert  was  not  only  the  sole 
owner,  but  the  only  one  entitled  to  have  charge  thereof.  The 
question  as  to  the  right  to  levy  upon  a  negotiable  promissory 
note  and  sell  it  under  an  execution  issued  for  the  sale  of  at- 
tached property  has  not  heretofore  been  directly  before  this 
court;  and  all  the  authorities  to  which  we  have  been  referred, 
with  but  one  exception,  are  from  states  where  the  codes  in  force 
at  the  time  the  decisions  were  rendered  expressly  included  prom- 
issory notes  with  other  kinds  of  property  subject  to  levy  and 
sale.  That  the  right  of  attachment  is  not  a  common-law  rem- 
edy, but  must  depend  upon  the  statute  of  the  state  where  in- 
voked, is  too  well  settled  to  admit  of  serious  doubt,  nor  do  we 
understand  it  to  be  questioned  here;  the  contention  by  plaintiff 
being  that  the  word  ^^property,''  as  used  in  our  code,  when  indi- 
cating what  may  be  levied  upon,  includes  notes,  while  defendants 
insist  that  notes  are  neither  expressly  nor  impliedly  made  the 
subject  of  attachment  or  sale.    The  effect,  therefore,  to  be  given 
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to  the  provisions  of  the  statute  upon  the  subject,  depends  upon 
the  construction  to  be  placed  upon  ttie  word  "property*';  that 
is  to  say :  Does  the  code,  by  the  use  of 'the  words  '^property'*  and 
"personal  property/'  include  negotiable  promissory  notes?  In 
this  connection  it  must  be  remembered  that  a  special  procedure 
is  provided  by  Section  301,  subd.  3,  supra,  under  which  personal 
property,  not  capable  of  manual  delivery  and  in  the  possession 
of  third  persons,  may  be  reached,  commonly  known  as  garnish- 
ment proceedings;  but  this  process  is  limits  to  property  not  in 
the  possession  of  the  defendant,  f nSm  which  it  follows  that  this 
note,  having  been  found  in  defendant's  possession,  if  attachable 
at  all,  must  be  reached  by  the  sheriff  taking  it  into  his  custody, 
as  provided  in  subdivision  2  of  Section  301  of  the  statute. 

2.  "Property''  is  defined  as  "the  right  and  interest  which  a 
man  has  in  lands  and  chattels  to  ttie  exclusion  of  others" 
(2  Bouvier,  Law  Diet.  p.  780) ;  and  "personal  property"  as 
being  any  right  or  interest  which  a  man  may  have  in  things 
movable,  and  "includes  money,  chattels,  things  in  action,  and 
evidence  of  debt":  2  Bouvier,  Law  Diet.  p.  662;  McLcuaghlin 
V.  Alexander,  2  S.  D.  226  (49  K  W.  99) ;  Streever  v.  Birch, 
62  Hun,  298  (17  N.  Y.  Supp.  195).  The  word  "property"  is 
the  most  comprehensive  of  all  terms  which  can  be  used,  as  it  "is 
indicative  and  descriptive  of  every  possible  interest  whidi  the 
party  can  hfl.ve":  3  Stroud,  Jud.  Diet.  (2  ed.),  p.  83;  McLaugh- 
lin V.  Alexa/nder,  2  S.  D.  226  (49  K  W.  99).  It  means  every- 
thing of  exchangeable  value :  6  Words  &  Phrases,  p.  5694.  In 
Waiis  V.  Marks,  29  Or.  493  (45  Pac.  293)  it  is  held  that  a 
claim  against  an  estate,  verified  by  the  original  claimant  and 
assigned  to  a  third  party,  is  such  evidence  of  indebtedness  as  to 
lend  to  it  the  character  of  property  and  subject  it  to  an  action 
in  replevin.  Much  stronger,  then,  is  the  reason  for  holding  a 
negotiable  promissory  note  to  be  personal  property,  which  is 
defined  by  our  statute  (B.  &  C.  Comp.  §4586)  as  "an  uncon- 
ditional promise  in  writing  made  by  one  person  to  another, 
signed  by  the  maker,  engaging  to  pay  on  demand,  or  at  a  fixed 
or  determinable  future  time,  a  sum  certain  in  money  to  order 
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^  ^o  bearer."    The  advantage  therefore  of  such  mstrument  over 

^  ^er«  verified  and  unapproved  claim^  not  only  in  value  and  eon- 

^  ^«tnoe,  but  as  to  its  usefulness  in  commerce,  is  too  apparent 

L     ^<iniit  of  discussion,  and,  under  the  decisions  cited,  such 

y^   ^^izament  cannot  escape  being  classed  as  property  and  as  com- 

^l^        ^^ilearly  within  the  meaning  of  the  term  as  used  in  the 

•p^  ^*e.     Tiederaan,   Com.    Paper,   §251,   construes  the   words 


s^l^T^^'^c^nal  property,"  as  used  here,  to  include  promissory  notes, 
be  v^'^"^*'  "^^  attachment  of  commercial  paper  is  also  held  to 
pjxk-w^^^^nnissible  under  a  general  authority  to  attach  all  kinds  of 


per>{^*^^Tty,  in  Oregon,  Texas,  New  Hampehire  and  Wisconsin,  and 

SJf^^l^^^-ps  in  other  states."     The  statement  quoted  refers  to  no 

v|,^  \^,^^^^^rities  in  its  support,  but  is  given  as  the  construction  placed 

^•^^^e  author  upon  the  term  "property,"  as  used  in  the  statute 

^5^^tive  to  attachment. 

Property  is  recognized  as  including  things  which  may  be  sold 
and  that  may  be  assessed  for  taxation.  The  Constitution  of 
Louisiana  (1868,  Art.  118)  provides,  inter  alia,  that  "all  prop- 
erty shall  be  taxed  in  proportion  to  its  value."  When  the  effect 
of  this  provision  was  under  discussion  in  the  case  of  City  of 
New  Orleans  v.  Mechanics'  &  Traders'  Ins.  Co,  30  La.  Ann. 
876  (31  Am.  Rep.  232),  it  was  urged  that  "credits,"  including 
promissory  notes,  were  not  property  within  the  meaning  and 
intent  of  that  article,  and,  accordingly,  that  the  legislature  had 
no  authority  to  impose  a  tax  upon  them.  The  court,  in  passing 
upon  the  point,  held  promissory  notes  to  come  within  the  mean- 
ing of  the  word  "property"  and  subject  to  taxation,  and  ob- 
sen'ed:  "The  argument  by  which  it  is  attempted  to  be  shown 
that  notes,  bills,  bonds,  stocks,  etc.,  are  not  property,  is  too  sub- 
limated and  metaphysical  to  be  practical  in  matters  of  legisla- 
tion. If  they  are  not  property,  they  represent  value  and  pro- 
duce revenue.  But  to  say  that  our  constitution  forbids  them  to 
be  considered  as  property  would  be  to  expunge  from  our  codes 
provisions  and  principles  that  are  as  old  as  the  civil  law.  *  * 
They  are  classed  as  ^things,'  may  be  bought,  sold,  appraised, 
seized,  and  make  up  and  constitute  the  wealthiest  patrimonies 
50  Or. 24 
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in  tlie  world.  Is  it  not  rational,  in  seeking  the  meaning  of  the 
word  'property^  in  the  Constitution  of  1868,  that  we  ascertain 
what  has  always  been  its  acceptation  in  our  law,  in  onr  juris- 
prudence, and  by  common  usage  ?  And  when  we  ascertain  that, 
from  time  immemorial,  'incorporeal  things'  of  the  kind  in  ques- 
tion have  been  held  and  treated  as  embraced  in  the  term  'prop- 
erty/ shall  we  turn  our  back  on  all  this  and  run  away  after 
the  metaphysical  abstraction  that  'property  is  always  and  of 
necessity  a  physical  actuality'?  It  is  our  dut}"  to  interpret 
words  in  a  statute  'in  their  ordinary  and  usual  signification/ 
as  they  are  'popularly  used':  C.  C.  14."  See,  also,  Poppleion 
V.  YamhUl  County,  8  Or.  337;  Orampton  v.  Newton's  Estate, 
132  Mich.  149  (93  N.  W.  250) ;  BaHon  v.  Barton,  32  Md.  214. 
In  construing  statutory  words  of  common  use,  the  same  rule 
as  there  invoked  has  also  been  recognized  in  this  state :  B.  &  G. 
Comp.  §  706;  City  of  Portland  v.  Meyer,  32  Or.  368  (62  Pac. 
21:  67  Am.  St.  Bep.  538). 

Prior  to  1862,  the  provisions  of  the  statutes  of  Minnesota 
(sections  139,  140,  Stat.  1851)  relative  to  attachment  were,  in 
substance,  the  same  as  Sections  300  and  301,  B.  &  C.  Comp.; 
the  only  material  difference  being  that  the  clause,  "and  not  in 
the  possession  of  a  third  person,"  of  Section  301,  B.  &  C.  Comp., 
was  not  contained  therein.  The  question  as  to  the  right  to 
attach  promissory  notes,  under  the  sections  of  the  Minnesota 
statute  then  in  force,  by  the  sheriff  taking  the  instruments  into 
his  custody  and  selling  the  same  on  execution,  as  with  other 
property,  came  squarely  before  that  court  in  the  case  of  Mower 
V.  Stickney,  5  Minn.  397  (Gil.  321) ;  and  in  passing  upon  the 
question  the  court  say:  "Promissory  notes  under  our  statute 
are  property,  and,  when  they  can  be  reached,  are  subject  to 
attachment  and  execution,  as  any  other  species  of  property." 
The  court  further  observes,  in  effect,  that  the  holder  of  ttie  note 
has  an  interest  equal  to  its  value,  and  that  no  reason  appears 
why  such  interest  is  not  subject  to  levy  and  sale  upon  execu- 
tion. Our  attention  has  not  been  directed  to  any  other  author- 
ities, nor  have  we  found  another,  in  which  the  right  to  attach 
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promissory  notes  under  similar  statutory  provisions  has  been 
conBidered;  but  we  believe  the  interpretation  given  by  the  Min- 
nesota supreme  court  to  be  sound  and  in  harmony  with  the 
rule  recognized  in  City  of  Portland  v.  Meyer,  32  Or.  368  (67 
Am.  St.  Eep.  638:  52  Pac.  21),  that,  "in  construing  a  statute, 
words  of  common  use  are  ordinarily  to  be  taken  in  their  nat- 
ural, plain  and  obvious  signification.'^  Nor  can  we  conceive 
of  any  reason  why  the  attachment  of  negotiable  instruments  as 
here  levied  upon  should  not  be  permitted.  The  note  being  in 
the  possession  of  defendant  at  the  time  of  the  levy,  without  in- 
dorsements of  any  kind,  and  his  individual  property,  no  third 
party  could  have  been  inconvenienced  in  the  least  or  in  any 
manner  injured  by  its  attachment  and  sale.  It  is  obvious  that, 
in  specifying  the  class  of  property  subject  to  attachment,  by 
the  sheriff  taking  the  same  into  his  custody,  the  statute  was 
intended  to  include  instruments  of  this  character.  Counsel 
for  defendant  insists  that  Mower  v.  Stickney,  5  Minn.  397 
(Gil.  321),  is  not  in  point,  for  the  reason  that  Minnesota  has 
a  statute  designating  promissory  notes  to  be  within  the  class  of 
property  subject  to  attachment  by  levy  and  sale,  which  is  true; 
but  the  provisions  referred  to  first  appeared  in  the  code  of  that 
state  in  1866,  after  the  decision  in  Mower  v.  Stickney,  which 
was  rendered  under  the  code  of  1858,  when  the  sections  relative 
to  attachment  by  levy  and  sale  on  execution  were  the  same  in 
Minnesota  as  now  in  this  state,  as  above  indicated. 

3.  Under  the  averments  of  the  complaint,  the  proceedings 
under  the  entry  of  judgment  in  favor  of  Lewis,  including  the 
sale  of  the  note  involved,  were  regular,  and,  so  far  as  those  pro- 
ceedings were  concerned,  conveyed  to  plaintiff  a  good  and  suffi- 
cient title  to  the  note,  and  whether  the  indorsement  by  the 
sheriff  to  plaintiff  was  regular  or  irregular  is  immaterial,  as 
plaintiff  received  the  note  under  his  purchase,  and,  whether  it 
was  indorsed  or  not,  he  is  entitled,  as  the  owner  thereof,  to  sue  ^^^  cT^'/ 
in  his  own  name  (B.  &  C.  Comp.  §4453),  subject  only  to  the 
e:xception  that  if  it  appears  that  the  court  did  not  have  juris- 
diction to  enter  the  judgment,  upon  which  the  order  of  the  sale 
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was  made,  and  under  which  the  plaintiff  came  into  posaeaBion 
of  the  note,  the  proceeding  would  be  void,  and  he  could  not 
maintain  acti(Hi.  On  this  point  it  is  maintained  that  the  alle- 
gation in  the  complaint,  from  which  we  have  hereinbefore  quoted, 
fails  to  aver  that  the  order  of  ttie  court  directed  the  plaintiff 
to  deposit  a  copy  of  the  summons  and  complaint  in  the  post 
office,  postage  prepaid,  directed  to  his  last  known  address,  in 
response  to  which  our  attention  is  called  to  the  following  aver- 
ment in  the  complaint: 

"That  on  the  23d  day  of  May,  1904,  it  satisfactorily  appear- 
ing to  the  circuit  court  of  Yamhill  County,  Oregon,  from  proof.< 
then  had  and  taken  in  open  court,  that  service  of  said  sumnioni^ 
had  been  duly  and  regularly  made  and  had  upon  said  defendant, 
Arthur  C.  Probert,  by  publication  thereof,  in  all  things  as  by 
law  in  such  cases  provided  and  required,  said  defendant  having; 
not  appeared  and  answered  or  otherwise  pleaded  to  plaintiff's 
said  complaint,  but  having  made  default,  and  continuing  to 
make  default,  the  default  of  said  defendant  was  then  duly  en- 
tered, and  thereupon,  and  on  said  23d  day  of  May,  1904,  said 
plaintiff,  J.  G.  Lewis,  duly  recovered  judgment  against  said  de- 
fendant, Arthur  C.  Probert,  in  said  Circuit  Court  of  the  State 
of  Oregon  for  Yamhill  County,  in  said  action  for  the  sum  of 
$2,197.82,  with  interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  March  4,  1904,  until  paid,  for  the  costs  and  dis- 
bursements of  said  action  taxed  at  $86.80,  together  with  an  order 
of  said  court  ordering  and  directing  that  said  personal  property 
l)elonging  to  said  defendant,  Arthur  C.  Probert,  and  attached 
in  said  action,  including  said  promissory  note  above  described, 
l)e  sold  to  obtain  funds  with  which  to  satisfy  said  judgment; 
said  judgment  being  in  all  respects  duly  made,  given  and  en- 
tered, and  on  said  23d  day  of  May,  1904,  duly  docketed  and 
entered  in  said  court,  in  dll  things  as  by  law  in  such  cases  re- 
quired and  provided." 

4.  In  respect  to  this  paragraph,  counsel  for  plaintiff  argues 
that  it,  together  with  other  facts  alleged,  is  sufficient  to  bring 
the  case  within  the  rule  announced  in  Rutenic  v.  Ifamaker. 
40  Or.  444  (67  Pac.  196),  in  which  it  is  held  that,  in  a  court 
of  general  and  sujjerior  jurisdiction,  every  fact  necessary  to 
confer  jurisdiction  will  be  presumed,  in  order  to  support  the 
validity  of  the  judgment.    As  it  is  not  necessary  to  allege  facts 


I  . 
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^Mch  the  court  will  presume,  it  was  not  required  that  plaintiff 
^^  this  case  should  set  out  all  the  facts  essential  to  the  confer- 
ring of  jurisdiction  in  the  case  of  Lewis  v.  Probert,  through 
^hich  plaintiff  claims  title  to  the  note  sued  upon.    As  announced 
^^  Rutenic  v.  Hamaker,  40  Or.  444  (67  Pac.  196),  there  can 
^  Bo  question  but  that  every  preigumption  will  be  given  to  the 
Proceedings  in  a  court  of  general  jurisdiction,  necessary  to  sup- 
port the  validity  of  its  judgments  and  decrees,  when  such  court 
'®  proceeding  according  to  the  course  of  the  common  law,  for 
^ieh   reason  it  was  not  incumbent  upon  plaintiff  to  have  al- 
^^d  that  the  court  had  jurisdiction,  either  of  the  person  of  the 
f^    ^'^'iant  or  the  subject-matter  of  the  action,  or  to  allege  the 
t\^^  ^  conferring  the  jurisdiction,  although  necessary  to  aver  that 
V^f^^^^iirt  was  one  of  general  jurisdiction,  describing  it  in  such 
^^    that  this  fact  may  appear  as  a  necessary  inference,  and 
v^\»  'judgment  was  obtained  therein,  and  leave  the  defendant  to 
^e&d  and  prove  a  want  of  jurisdiction,  if  he  can:  2  Black, 
Judgments    (2  ed.),  §873;  Pennington  v.   Gibson,  57  U.   S. 
64  (14  L.  Ed.  847) ;  Jar  ins  v.  Robinson,  21  Wis.  630  (94  Am. 
Dec.  560). 

But  plaintiff,  in  his  complaint,  purports  to  give  in  detail  all 
the  facts  leading  up  to  the  judgment  and  sale  upon  which  the 
statement  that  the  judgment  was  duly  recovered  and  in  all 
respects  duly  made,  etc.,  is  based ;  and,  having  elected  to  adopt 
this  manner  of  pleading;  it  must  \ye  complete,  and  state  all  the 
'acts  necessary  to  give  jurisdiction,  under  the  rule  that,  where 
the  pleading  points  out  the  particular  manner  of  service  of  a 
siunmons  and  facts  relied  upon  to  confer  jurisdiction,  if  the 
mode  designated  falls  short  of  all  the  statutory  requirements, 
proof  cannot  aid  the  averments :  Heatherly  v.  Hadley,  4  Or.  1 ; 
NarthctU  v.  Lemery,  8  Or.  316.  Since  the  method  of  pleading 
the  jurisdictional  facts  has  been  used,  it  becomes  necessary  to 
examine  into  what  purports  to  be  the  averments  relative  thereto. 
m  order  to  determine  whether  sufficient  facts  appear  to  have 
^iven  the  court  jurisdiction  to  enter  the  judgment,  under  which 
the  sale  of  the  note,  purchased  by  plaintiff,  was  made.     In  this 
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respect  the  same  test  must  be  applied  to  the  pleading  of  the 
record  as  may  be  used  to  determine  the  sufficiency  of  the  record 
itself;  that  is,  when  the  record  or  pleading,  as  the  case  may  be^ 
recites  what  was  done,  and  the  facts  recited  are  insufficient  to 
give  the  court  jurisdiction,  the  omission  thereof  in  either  event 
is  fatal  to  the  cause  of  the  person  relying  upon  such  record  or 
pleading:  Tustin  v.  Gaunt,  4  Or.  305. 

From  the  complaint  it  appears  that  service  of  summons  was 
made  upon  the  defendant  in  the  action  of  Lewis  v.  Probert 
by  publication  for  six  consecutive  weeks  in  the  Yamhill  County 
Reporter,  a  newspaper  of  general  circulation  in  the  state;  but 
nowhere  is  it  manifested  that  a  copy  of  the  summons  wa8  im- 
mediately thereafter,  or  at  any  time,  deposited  in  the  post  office, 
directed  to  the  defendant  at  his  last  known  post  office  address, 
or  that  an  order  was  made  to  that  eflFect,  as  required  by  B.  &  C. 
Comp.  §  56.  Nor  is  any  reason  for  the  failure  to  meet  this  re- 
quirement given.  This  brings  the  case  clearly  within  the  rule 
announced  and  recognized  in  the  well-considered  opinion  of 
Odell  V.  Campbell,  9  Or.  298,  in  which  all  these  features  are 
fully  discussed,  and  law  relative  thereto  clearly  stated.  In  that 
case,  it  appeared  that  the  defendant  could  not  be  found  in  this 
state;  that  a  cause  of  action  existed  against  him,  for  which  rea- 
son it  was  ordered  that  service  be  made  on  the  defendant  therein 
by  publication  of  the  notice  for  six  consecutive  weeks  in  the 
Oregon  Statesman  newspaper,  but  failed  to  direct  a  copy^  of 
the  summons  and  complaint  to  be  deposited  in  the  post  office, 
addressed  to  defendant  at  his  place  of  residence;  nor  did  the 
reason  appear  in  the  order,  or  the  fact  in  the  record,  for 
this  omission.  In  discussing  this  feature,  Chief  Justice  Lobd 
observes : 

"The  language  of  the  statute  is  explicit.  It  requires  that  a 
copy  of  the  summons  and  complaint  must  not  only  be  deposited 
in  the  post  office,  but  that  it  must  be  done  forthwith,  or  the  facts 
excusing  the  omission  must  appear  to  meet  the  requirements  of 
the  statute.  If,  for  insance,  the  order,  in  addition  to  the  facts 
stated  as  'appearing  to  the  judge,'  had  recited  that  ^the  resi- 
dence of  the  defendant  is  unknown  to  the  affiant,  and  cannot, 
with  reasonable  diligence,  be  ascertained  by  him,'  then  the  re€won 
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for  the  omission,  or  the  fact  excusing  the  direction  of  deposit  in 
the  post  ofBce,  would  be  disclosed  upon  the  face  of  the  record. 
Such  an  order,  reciting  the  facts  which  did  appear  to  the  satis- 
faction of  the  judge,  discloses  affirmatively  the  authority  of  the 
court  to  exercise  its  extraordinary  jurisdiction.  But  when  the 
order  of  the  court  omits  to  direct  a  deposit  in  the  post  office, 
and  there  is  nothing  in  the  record,  or  in  the  facts  recited  in  the 
order,  to  excuse  such  omission,  the  requirements  of  the  statute 
are  not  complied  with  by  mere  publication.  The  statute  con- 
templates, if  possible,  that  actual  notice  shall  be  had  of  the 
pendency  of  the  action.  Deposit  in  the  post  oflBce,  directed  to 
the  residence  of  the  defendfint,  would  be  much  more  likely  to 
notify  him  of  the  pendency  of  the  action  than  publication  of  the 
.  summons  in  a  newspaper,  however  general  its  circulation.  The 
reason  of  this  direction  of  the  statute  is  founded  in  a  just  re- 
gard for  the  rights  of  absent  defendants,  and  as  an  additional 
precaution  to  prevent  the  injustice  of  condemning  any  man  un- 
heard, or  without  his  day  in  court.  It  is  not  sufficient  that  the 
residence  of  the  defendant  is  unknown,  but  it  must  also  appear 
that  it  cannot,  with  reasonable  diligence,  be  ascertained,  to 
excuse  the  omission  to  direct  the  deposit  in  the  post  office.  The 
order  is  an  essential  part  of  proceedings  of  this  character,  and 
necessary  to  show  jurisdictional  facts,  without  which  the  judg- 
ment will  be  a  nullity.  The  importance,  then,  and  the  necessity 
of  the  order  bearing  upon  its  face  the  necessary  statutory 
requirements,  becomes  evident.  It  must  not  only  direct  the 
publication  in  a  paper  designated,  and  for  the  period  prescribed, 
but  it  must  do  more.  The  statute  requires  that  it  must  direct 
a  copy  of  the  summons  and  complaint  to  be  forthwith  deposited 
in  the  post  office,  directed  to  the  defendant  at  his  place  of  resi- 
dence, or  the  facts  excusing  the  omission  to  make  such  direction 
of  deposit  must  appear,  or  the  order  allowing  service  by  publi- 
cation, and  the  service  and  judgment  following  it,  will  be  void.^' 

5.  The  consequence  of  these  allegations  cannot  be  avoided  on 
the  ground  that  the  judgment  of  a  court  of  general  jurisdiction 
is  presumed  regular,  or  on  the  presumption  that  there  are  any 
other  or  different  records  than  those  shown  by  the  complaint. 
The  complaint,  when  tested  by  demurrer,  must  be  construed 
most  strongly  against  the  plaintiff  {Paiterson  v.  Patterson, 
40  Or.  560:  67  Pac.  664),  and  the  presumptions  applicable  to 
judgments  in  courts  of  general  jurisdiction  are  applicable  only 
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where  the  court  is  proceeding  according  to  the  course  of  the 
common  law,  and  not  where  the  jurisdiction  has  been  acquired 
in  some  special  manner  prescribed  by  the  statute.  True,  in  the 
absence  of  anything  in  the  record  to  the  contrary,  it  will  be 
presumed  that  service  was  properly  had,  and  that  the  defendant 
appeared  in  person,  if  necessary;  but  when  it  is  made  to  appear 
that  the  judgment  was  had  upon  a  substituted  service,  and  nol 
upon  proceedings  according  to  the  course  of  the  common  law, 
nothing  will  be  presumed,  but  every  fact  necessary  to  give  juris- 
diction must  affirmatively  appear:  Odell  v.  Campbell,  9  Or. 
298.  The  following  words  by  Mr.  Juatice  Field  (Galpin  v. 
Page,  3  Sawy.  93:  Fed.  Cas.  No,  5,206)  are  quoted  with  a{)-. 
proval  in  the  case  last  cited: 

"These  qualifications  and  exceptions  arise  where  the  proceed- 
ings^ or  the  party  against  whom  they  are  taken,  are  without  the 
ordinary  jurisdiction  of  the  court,  and  can  only  be  brought 
within  it  by  pursuing  special  statutory  provisions.  *  *  When, 
therefore,  the  record  states  the  evidence  or  makes  an  averment 
with  reference  to  a  jurisdictional  fact,  it  will  be  understood  to 
speak  the  truth  on  that  point,  and  it  will  not  be  presumed  that 
there  was  other  or  different  evidence  respecting  the  fact,  or 
that  the  fact  was  otherwise  than  as  averred." 

6.  It  appears  from  the  order  given  by  the  court  below  that 
by  the  affidavit  of  one  J.  G.  Lewis,  the  plaintiff  in  the  action, 
personal  service  of  summons  could  not  be  had  on  Arthur  C. 
Probert,  the  defendant  therein,  within  the  State  of  Oregon; 
that  Probert  was  not  a  resident  of  this  state.  But  nowhere  does 
it  appear  that  due  diligence  was  exercised  to  ascertain  his  where* 
abouts,  or  that  his  residence  was  unknown.  The  object  and 
spirit  of  the  statute  is  to  give  notice  to  the  defendant,  if  possi- 
ble, and  this,  accordingly,  provided  for  the  mailing  to  him  of  >i 
copy  of  the  summons  and  complaint,  even  though  not  a  resi- 
dent of  the  state,  thereby  fully  realizing  the  probability  of  the 
nonresident  not  observing  the  publication  of  the  notice,  with  a 
more  favorable  opportunity  of  receiving  such  notice  by  mail,  if 
sent  to  his  address.  For  such  reason  this  method  is  prescribed 
and  required  by  the  code,  and  must  be  followed,  unless  suffi- 
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cient  excuse  appears  for  not  doing  so,  which  excuse  would  be 
ample,  says  Mr.  Chief  Justice  Lord^  in  Odell  v.  Campbell,  9  Or. 
298,  had  the  order,  in  addition  to  the  facts  stated,  recited  that 
"the  residence  of  the  defendant  is  unknown  to  the  affiant  and 
cannot,  with  reasonable  diligence,  be  ascertained  by  him."  It 
is  evident  from  the  object  sought  by  the  statute  that  the 
knowledge  of  the  defendant's  whereabouts  is  not  restricted  to 
state  lines;  and  it  is  also  equally  as  clear  that  due  diligence  to 
ascertain  defendant's  whereabouts  must  appear,  which  is  not 
disclosed  by  the  complaint.  We  think  this  omission  brings  the 
case  clearly  within  the  rule  announced  and  recognized  in  Odell 
V.  Campbell,  from  which  it  follows  that  the  complaint  is  clearly 
inadequate  to  show  jurisdiction  of  the  court  in  the  entering  of 
the  judgment  in  Lewis  v.  Probert,  and  in  the  ordering  of  the 
sale,  under  which  the  note  here  sued  upon  .was  purchased. 

7.  The  complaint  is  therefore  insufficient,  and  no  error  was 
committed  in  sustaining  the  demurrer;  but,  under  the  judicial 
discretion  recognized  and  rule  announced  in  Powell  v.  Dayton 
S.  £  G.  R.  Co.  14  Or.  22  (12  Pac.  83)  and  State  ex  rel.  v. 
Richardson,  48  Or.  309  (86  Pac.  225),  the  cause  should  be  re- 
manded for  such  further  proceedings  as  may  be  deemed  neces- 
sary, not  inconsistent  with  this  opinion. 

Affirmed  and  Remanded. 


Decided  17  December,  1907. 
McNICAR  V.   GUISTIN. 

M  Pac.  1076. 

ADVKB8C  POWSMION^fiLSMBllTS. 

1.  OoeaiMUicy  of  land  necessary  to  constitute  title  by  adverse  possession, 
most  be  so  open  and  exclusive  as  to  leave  no  inquiry  as  to  occupant^s  inten- 
tion, so  notorious  that  the  owner  may  be  presumed  to  have  knowledge  that 
the  occupancy  is  adverse,  and  so  continuous  as  to  have  furnished  a  cause  of 
action  every  day  during  the  required  period.  Acts  less  continuous  and  of 
brief  duration,  do  not  constitute  such  occupancy  as  would  ripen  into  a  title  by 
adverse  possession. 

8AXifr-8uFriciaNCY  of  Evidcncb. 

S.  Evidence  in  a  suit  to  determine  an  adverse  claim  to  real  estate,  to  the 
effect  that  defendant  had  visited  the  land  forty  or  fifty  times  in  ten  years, 
occasionally  pruning  a  few  fruit  trees  and  planting  one  or  two  sacks  of  pota- 
toes,  held,  not  to  show  occupancy  by  defendant  sufficient  to  acquire  title  by 
adverse  possession. 
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From  ClackamaB:  Thomas  A.  McBridb^  Judge. 

Suit  by  George  P.  McNear  to  determine  an  adverse  daim  to 
real'  estate.  A  decree  was  rendered  in  favor  of  plaintiff,  and 
defendant  appeals.  AifFiBiCBa). 

For  respondent  there  was  a  brief  over  the  names  of  Oammans 
&  Malarkey,  with  an  oral  argument  by  Mr,  Oeorge  0.  Oamma/ns. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  Theodore  J.  Geisler, 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  to  determine  an  adverse  claim  to  160  acres  of 
land  in  Clackamas  County.  The  complaint  avers  that  plaintiff 
is  the  owner  in  fee  of  the  land  in  question;  that  it  is  not  in 
the  actual  possession  of  another;  that  defendant  daims  an  in- 
terest or  estate  therein  adverse  to  plaintiff,  without  legal  or 
equitable  right,  and  prays  that  he  be  required  to  appear  and  set 
up  his  claim  and  that  the  same  be  adjudged  to  be  invalid.  The 
defendant  pleads  title  by  adverse  possession  to  a  small  portion 
of  the  land  described  in  the  complaint.  The  reply  put  in  issue 
the  averments  of  the  answer,  and  upon  the  trial  a  decree  was 
rendered  in  favor  of  plaintiff,  from  which  defendant  appeals. 

1.  The  land  described  in  the  complaint  is  wild,  unimproved 
land,  patented  to  the  Oregon  &  California  Railroad  Company 
under  the  act  of  congress  of  July  25,  1886  (14  Stat.  U.  S.  239), 
granting  lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Central  Pacific  line,  in  California,  to  Porfc- 
land,  in  this  State.  The  plaintiff  succeeded  by  mesne  convey- 
ances, in  1891,  to  the  title  to  the  railroad  company,  and  has 
ever  since  claimed  to  own  the  land  and  paid  the  taxes  thereon. 
Prior  to  the  decision  of  the  Supreme  Court  in  January,  1900 
{United  States  v.  Oregon  £  California  R.  Co.  176  TJ.  S.  28: 
20  Sup.  Ct.  261:  44  L.  Ed,  358),  a  controversy  existed  as  to 
whether  the  particular  land  in  dispute  was  within  the  limits  of 
tlie  railroad  grant.  In  the  spring  of  1892,  defendant,  claiming 
that  it  was  public  land,  entered  thereon,  constructed  a  small 
frame  house,  14x24,  cleared  off  trees  and  brush,  fenced  and 


Dec.  1907]  McNear  v.  Guistin.  379 

planted  to  fruit  trees  a  small  part  of  the  land^  variously  esti- 
mated by  the  witnesses  to  be  from  three  to  eight  acres^  and  in 
October,  1893,  applied  to  enter  the  entire  160  acres  under  the 
homestead  laws.  His  filing  was  never  acoepted,  however,  for 
the  reason  that  the  land  passed  to  the  railroad  company  under 
the  act  of  congress  referred  to,  but  he  now  claims  title  by  ad- 
verse possession  to  that  portion  inclosed  by  his  fence.  He  never 
at  any  time  resided  on  the  land.  At  the  time  of  his  alleged 
entry  in  1892,  he  was,  and  ever  since  has  been,  living  in  Port- 
land, and  engaged  in  business  in  that  city.  He  kept  a  hired 
man  on  the  land  for  perhaps  two  years,  during  1892-93,  since 
which  time  it  has  been  unoccupied ;  the  defendant  visiting  it  at 
intervals  of  a  few  months  and  remaining  a  short  time,  but  doing 
no  work  thereon,  except  to  occasionally  prune  and  cultivate  the 
fruit  trees  or  plant  a  sack  or  two  of  potatoes.    He  says: 

"Every  year  I  go  there  and  cultivate  my  fruit  trees  and  my 
vineyard,  and  I  also  plant  a  sack  or  two  of  potatoes  for  my 
own  use.  *  *  I  have  not  got  much  out  of  it,  and  I  used  to 
give  it  to  the  neighbors,  and  I  did  it  to  cultivate  the  land  and 
to  have  possession  of  it.  *  *  I  have  been  living  on  the  ranch 
over  40  or  50  days,  and  sleeping  in  the  house;  maybe  more, 
not  less  than  40  or  50  times  I  go  there  and  stay  on  the  place, 
and  I  have  a  man  on  my  place  to  do  the  work.  *  *  At  the  be- 
ginning, when  we  commenced  to  clear  the  land,  *  *  I  go  there 
myself  just  what  was  necessary  to  keep  the  land.  I  never  left 
a  day  ihat  I  wasn't  there  without  hard  work,  just  as  good  as 
any  farmer.^' 

J.  N".  Davis  examined  the  land  in  March,  1902,  with  the  view 
of  purchasing  it  from  plaintiff,  and  he  testifies  that  he  saw  no 
indication  that  it  was  occupied,  and  thought  it  to  have  been 
abandoned;  that  the  place  was  in  a  dilapidated  condition,  and 
there  was  nothing  to  show  that  any  work  had  been  done  on  it 
for  years;  that  there  were  some  fruit  trees  growing  thereon,  but 
they  did  not  appear  to  have  been  pruned  or  cultivated.  E.  C. 
Maddock  and  B.  P.  Halstead  both  testified  that  in  October,  1903, 
the  orchard  had  grown  up  with  ferns  and  weeds,  and  therft  were 
no  indications  at  that  time  that  the  place  was  occupiedremam  m 
had  the  appearance  of  having  been  abandoned.  itiaen. 
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Upon  these  facts,  two  contentions  are  made:  (1)  That  de- 
fendant was  in  actual  possession  of  the  disputed  premises  at 
the  time  this  suit  was  commenced^  and  therefore  the  court  is 
without  jurisdiction;  (2)  that  he  has  acquired  title  by  ad- 
verse possession  to  the  small  tract  inclosed  by  fence.  These 
two  questions  may  be  treated  as  one  for  the  purposes  of  this 
suit.  The  defendant  does  not  claim  actual  possession  at  the 
time  the  suit  was  instituted  different  from  that  claimed  by 
him  for  the  previous  ten  years,  and,  unless  he  haa  been  in  pos- 
session during  that  time,  he  was  not  at  the  commencement  of 
the  suit.  It  is  only  necessary,  then,  to  determine  whether,  under 
the  evidence,  defendant's  alleged  possession,  since  18^2,  has  been 
such  as  would  ripen  into  a  title  by  adverse  possession,  assum- 
ing all  other  required  elements  to  exist.  Occupancy  of  land 
necessary  to  constitute  a  title  by  adverse  possession  must  be 
continuous,  open,  notorious  and  exclusive,  during  the  entire 
time  required  by  the  statute  of  limitations.  There  is  no  par- 
ticular manner  by  which  such  possession  may  be  indicated  or 
made  manifest,  and  no  particular  act  or  series  of  acts  are  re- 
quired to  be  done  on  the  land.  There  must,  however,  be  actual 
use  and  occupancy,  continuous  for  the  necessary  length  of  time, 
of  such  an  unequivocal  character  as  will  indicate  to  the  owner 
an  assertion  of  an  exclusive  appropriation  and  ownership.  In 
short,  the  acts  of  the  alleged  occupant  must  be  so  open  and  ex- 
clusive a?  to  leave  no  inquiry  a«  to  his  intention,  so  notorious 
that  the  owner  may  be  presumed  to  have  knowledge  that  the 
occupancy  is  adverse,  and  so  continuous  as  to  have  furnished  a 
cause  of  action  every  day  during  the  required  period.  Acts  not 
so  continuous  and  of  brief  duration  do  not  constitute  such  an 
adverse  possession  as  is  contemplated  by  law:  1  Cyc.  984; 
Adam^  v.  Clapp,  87  Me.  316  (32  N.  E.  911)  ;  Elyton  Land  Co. 
V.  Denny,  108  Ala.  553  (18  South.  561) ;  Bynum  v.  Hewlett, 
137  Ala.  333  (34  South.  391) ;  Barr  v.  Potter,  57  S.  W.  478; 
Cox  v.   Ward,  107  N.   C.   507    (12   S.   E.   379) ;   Wickliffe  v. 

«iat  i:  ^-  Mon.  253. 

frame  he     ^^  ^^^^^  requirenients,  it  is  clear  that  defendant's 
IS  not  sufficient  to  acquire  title  by  adverse  posses- 
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sion.  His  acts  of  possession,  according  to  his  own  testimony, 
were  disconnected,  at  irregular  intervals,  and  of  brief  duration, 
and  not  of  an  open,  notorious,  exclusive  and  continuous  char- 
acter demanded  by  the  law.  Visiting  the  land  forty  or  fifty 
times  in  ten  years,  and  occasionally  pruning  a  few  fruit  trees 
and  planning  a  sack  or  two  of  potatoes,  was  not  such  an  asser- 
tion of  title  as  would  continually  expose  him  to  an  action  for 
possession  by  the  true  owner,  and  a  constant  liability  to  such 
an  action  is  made  by  many  authorities  essential  evidence  of  a 
right  to  claim  the  benefit  of  the  statute  of  limitations. 
The  decree  will  be  affirmed.  Affirmed. 


Argue<I  2S  October,  decided  17  Deceinlx^r.  1007. 
STATE  V.    BAKER. 

»2  Pac.  1076;  18  L.  R.  A.  (N.  8.)  1040. 

Intoxicating    Liquors— Rbgulation— City    Chartrr   and   General 
Law. 

1.  The  obarter  of  Portland  authorizing  such  city  to  exercise,  within  Uh 
limits,  police  powers,  to  the  same  extent  as  the  State  has  or  could  exercise 
such  powers,  and  to  regulate  saloons  and  saloonkeepers,  havlns  no  words  of 
exclusion  or  restriction  concerning  the  exercise  of  the  power  thus  conferred. 
(Laws  190B,  p.  82),  does  not  repeal  or  affect  the  general  laws  on  the  samt^  sub- 
ject, or  prevent  a  prosecution  for  a  violation  thereof  within  the  city. 

Sams. 

5.  The  clause  of  the  charter  of  Portland,  that  no  provision  of  the  law  con- 
cerning the  sale  or  disposition  of  liquors  In  the  county  In  which  said  city  Is 
situate,  shall  apply  to  said  city,  has  no  reference  to  legislation  under  the  poUco 
powers  regulating  and  controlling  the  places  where,  or  the  persons  by  whom 
such  liquors  are  sold. 

Samb— Saloons. 

8.  A  room  used  by  saloonkeepers  In  connection  with  their  saloon  bu8lnesM 
Is  part  of  the  saloon,  within  Laws  1006,  p.  827,  making  It  an  offense  for  saloon- 
keepers to  permit  a  female  under  the  age  of  21  years  to  remain  In  or  about  th(> 
saloon. 

Statutbs— Special  Legislation. 

4.  Laws  li)06,  p.  887,  making  It  an  offense  for  proprletorH  of  places  where 
liquor  is  kept  for  sale  at  retail,  to  permit  a  female  under  the  age  of  21  years  to 
remain  In  or  about  the  place.  Is  not  special  legislation  because  excepting 
therefrom  any  open  and  public  restaurant  or  dining  room;  this  being  a  elassl- 
flcatlon  that  the  State  in  the  exercise  of  Its  police  powers  can  lawfully  make. 

Constitutional  Law— Equal  Privilbobs. 

6.  Laws  1006,  p.  827,  making  It  an  offense  to  permit  a  female  under  the  age 
of  21  years  to  remain  In  a  saloon.  Is  not  Invalid  because  of  the  fact  that  a 
female  attains  her  majority  at  the  age  of  18;  the  right  to  enter  and  remain  in 
a  saloon  not  being  one  of  the  equal  privileges  granted  to  every  citizen. 


382  State  v.  Baker.  [50  Or. 

Intoxicating  Liquors— Permitting  Womkn  About  Sai^oons. 

6.  Laws  190S,  p.  8S7.  makinfr  It  an  ofTense  to  permit  a  female  under  the  atre 
of  SI  years  to  remain  In  or  about  a  saloon.  Is  not  void  as  unreasonable,  because 
making  no  distinction  dependent  on  the  purpose  of  the  visit;  but  is  a  regula- 
tion clearly  within  the  police  power. 

Samk— Evidence. 

7.  On  a  prosecution  for  permitting  a  female  to  remain  in  a  saloon,  in  viola- 
tion of  Laws  1006,  p.  337.  evidence  that  while  she  was  there,  defendants  sold 
her  beer,  is  competent  as  an  essential  part  of  the  transaction,  and  tending  to 
show  that  they  were  engaged  in  selling  intoxicating  liquors,  and  that  they 
permitted  her  to  remain  in  the  saloon. 

CRixiNAii  Law— Instructions— Assumption  of  Facts. 

8.  The  fact  that  the  female  was  under  the  age  of  21  years  is  not  assumed  by 
the  instruction  on  a  prosecution  under  Laws,  1906.  p.  827.  making  it  an  offense 
to  permit  a  female  under  such  age  to  remain  in  a  saloon:  that  the  question  to 
be  determined  was  whether  defendants  were  the  owners  of  a  saloon,  and 
whether  they  permitted  P.  (the  feraAle).  who  was,  in  fact,  under  the  age  of  21 
years,  to  remain  in  their  saloon. 

Words  and  Phrases— Saloon. 

9.  A  "saloon"  is  a  building  or  place  where  liquors  are  kept  for  sale  at  retail, 
and  may  include  more  than  one  room— citing  Words  and  Phrases,  vol  7.  p.  6810. 

Prom  Multnomah:  A.  F.  Sears,  Je.,  Judge. 

Defendants  were  accused  of  permitting  a  female  under  the 
age  of  21  years,  to  remain  in  and  about  a  saloon  kept  by  them 
in  the  City  of  Portland.    From  a  conviction,  defendants  appeal. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Dufur  & 
Riddell,  with  an  oral  argument  by  Mr.  Enoch  B.  Dufur. 

For  the  State  there  was  a  brief  over  the  names  of  Mr.  John 
Manning,  District  Attorney,  Mr.  Gns  C.  Moser,  Deputy  District 
Attorney,  and  Mr,  Andrew  M.  Crawford,  Attorney  General, 
with  an  oral  argument  by  Mr,  Chis  C.  Moser. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  defendants  were  tried  and  convicted  of  the  crime  of  per- 
mitting Pauline  Wyman,  a  female  under  the  age  of  21  years, 
to  remain  in  and  about  a  saloon  kept  by  them  in  the  City  of 
Portland.  The  prosecution  is  based  upon  an  act  of  the  legis- 
lature of  1905  (Gen.  Laws  1905,  pp.  327,  328),  Section  1  of 
which  provides  as  follows  : 

"If  any  owner  or  proprietor  of  any  saloon  or  other  place 
where  intoxicating  liquor  is  kept  for  sale  at  retail,  or  any  ser- 
vant or  employee,  or  agent  of  such  owner  or  proprietor,  shall 
suffer  or  permit  any  female  under  the  age  of  21  years  to  remain 
in  or  about  such  saloon,  or  any  place  where  intoxicating  liquor 
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is  kept  for  sale  at  retail,  or  any  box  or  room  used  in  connection 
with  such  saloon,  or  place  in  which  intoxicating  liquor  is  served, 
or  if  any  person  sell  or  give  to  any  female  under  the  age  of 
21  years,  in  any  saloon  or  place  where  intoxicating  liquor  is 
kept  for  sale  at  retail,  any  intoxicating  liquor,  such  person,  upon 
conviction  thereof,  shall  be  fined  not  less  than  $100,  or  more 
than  $1,000,  or  be  imprisoned  in  the  county  jail  not  less  than 
three  months  or  more  than  one  yearj  provided,  however,  that 
tlie  provisions  of  this  act  ahaltTlol  apply  to  any  female  accom- 
panied by  her  husband  or  parent,  or  to  any  open  and  public 
restaurant  or  dining-room/^ 

The  evidence  for  the  state  showed  that  at  the  time  of  the 
commission  of  the  alleged  offense  defendants  were  conducting 
a  saloon  in  the  City  of  Portland,  where  intoxicating  liquors 
were  sold  at  retail.  In  connection  with  their  saloon  they  had 
a  room  adjoining  and  opening  out  of  the  barroom  provided 
with  tables  and  chairs,  where  liquors  and  luncheons,  when  or- 
dered, were  served  to  their  customers.  There  were  two  en- 
trances to  the  saloon,  one  from  Third  Street  into  the  barroom 
proper,  and  the  other  from  Taylor  Street  into  the  adjoining 
room.  About  10  o'clock  on  the  evening  of  April  28,  1906, 
Pauline  Wyman  and  another  young  woman,  each  imder  the  age 
of  21  years,  accompanied  by  a  man,  went  into  the  room  ad- 
joining the  barroom,  where  they  remained  for  about  ten  min- 
utes and  were  served  with  beer  by  defendant  Baker.  At  the 
close  of  the  state's  case;  the  defendants'  counsel  moved  the 
court  to  direct  a  verdict  of  not  guilty  upon  the  grounds  (1)  that 
the  court  was  without  jurisdiction;  (2)  that  the  proof  did  not 
show  the  commission  of  a  crime;  and  (3)  that  the  act  under 
which  the  prosecution  was  had  is  unconstitutional  and  void. 
The  overruling  of  this  motion  is  assigned  as  error. 

1.  The  first  point  made  is  without  merit.  By  its  charter  the 
City  of  Portland  is  authorized  to  exercise  within  the  limits  of 
the  city,  police  powers  to  the  same  extent  as  the  State  has  or 
could  exercise  such  powers,  and  the  right  to  regulate  all  bar- 
tenders, saloon  keepers  and  dealers  in  spirituous,  fermented, 
vinous  or  malt  liquors,  and  the  barrooms,  drinking  shops  or 
places  where  such  liquors  are  kept  or  sold:  Laws  1903,  p.  32. 
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There  are  no  words  of  exclusion  or  restriction  in  the  charter 
concerning  the  exercise  of  the  power  thus  conferred,  and  there- 
fore it  does  not  repeal  or  affect  the  general  laws  of  the  state 
on  the  same  subject  or  prevent  a  prosecution  for  a  violation 
thereof  within  the  limits  of  the  municipality:  14  Am.  &  Eng. 
Ency.  605;  State  v.  Ayers,  49  Or.  61  (10  L.  R.  A.,  N.  S.,  992: 
88  Pac.  653) ;  State  v.  Bergman,  6  Or.  341 ;  St<Ue  v.  Sly,  4  Or. 
277;  Burchard  v.  State,  2  Or.  78. 

2.  The  clause  of  the  charter  that  no  provision  of  the  law 
concerning  the  sale  or  disposition  of  liquors  in  Multnomah 
County  shall  apply  to  the  City  of  Portland,  has  no  reference  to 
legislation  under  the  police  powers  regulating  and  controlling 
the  places  where,  or  persons  by  whom,  such  liquors  are  sold. 

3.  The  second  point  is  that  the  evidence  for  the  state  shows 
that  the  prosecutrix  was  not  |x?rmitted  by  defendants  to  remain 
in  the  saloon,  but  in  a  room  adjoining.  Speaking  generally,  a 
saloon  is  a  building  or  place  where  liquors  are  kept  for  sale  at 
retail,  and  may  include  more  than  one  room :  7  Adjudged 
Words  &  Phrases,  6310.  The  room  in  which  the  crime  is  al- 
leged to  have  been  committed  was  usetl  by  defendants  in  con- 
nection with  their  saloon  business,  and  was,  therefore,  for  tlie 
purpose  of  this  prosecution,  a  part  of  the  saloon. 

4.  Several  objections  are  made  against  the  constitutionality 
of  the  law  under  which  the  prosecution  is  maintained.  First, 
it  is  said  that  it  is  a  special  law  for  the  punishment  of  crimes 
and  misdemeanors,  because  it  does  not  apply  to  open  and  public 
restaurants  or  dining  rooms.  But  this  is  a  classification  the 
state,  in  the  exercise  of  its  police  powers,  could  lawfully  make. 
The  right  to  engage  in  the  sale  of  intoxicating  liquors  is  not 
one  of  the  privileges  guaranteed  .to  the  citizen  by  the  state  or 
federal  constitution.  It  is  a  business  attended  with  danger  to 
the  morals  of  the  community,  and  may,  therefore,  be  entirely 
prohibited  or  permitted  by  the  state  under  such  conditions  or 
limitations  as  in  the  judgment  of  the  lawmaking  power  will 
limit  or  minimize  the  evils  arising  therefrom:  Sandys  v.  WU- 
hams,  46  Or.  327  (80  Pac.  642)  ;  Crmvley  v.  Christemen,  137 
V.  S.  86   (11  Sup.  Ct.  13:  34  L.  Ed.  620).     And,  so  long  as 
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^Q  law  operates  alike  upon  all  persons  similarly  situated,  it  is 
^ot  subject  to  the  objections  of  special  or  class  legislation: 
<%»^fi  V.  Mtdler,  48  Or.  252  (85  Pac.  866) ;  In  re  Oberg,  21  Or. 
^06  (28  tac.  130:  14  L.  B.  A.  577) ;  State  v.  Randolph,  23  Or. 
^^   (SI  Pac.  201:  17  L.  E.  A.  470:  37  Am.  St.  Bep.  655). 
^.     Again,  the  contention  is  made  that  the  law  is  invalid  be- 
^^Us^  it  applies  to  all  females  under  the  age  of  21  years,  while 
.^     tiie  general  law  a  female  is  deemed  to  have  arrived  at  ma- 
''^^"i^t^  at  the  age  of  18,  and  thereafter  to  have  control  of  her 
.  ^•^      actions  and  business,  and  to  have  all  the  rights  and  be  sub- 
0^      ^o  all  the  liabilities  of  a  citizen  of  full  age:  B.  &  C.  Compu 
"^  ^0.    The  act  in  question  is  not  to  establish  or  change  the 
gQ^        ^^f  majority  of  females,  but  for  the  purpose  of  promoting 
gyj-^^^-    morals  and  sound  policy.     Its  object  is  to  suppress  the 
^c^^  ^      incident  to  the  frequenting  of  saloons  by  women.     The 
*^^^8  tendency  of  the  mingling  of  men  and  women  in  saloons, 
*3aces  where  intoxicating  liquors  are  sold,  is  regarded  as 
Aful  to  good  morals,  and  therefore  a  law  which  prohibits 
X^  licensing  of  a  female  to  engage  in  the  business  of  retailing 
intoxicating  liquors,  or  making  it  an  offense  to  employ  a  female 
to  serve  liquors  in  a  saloon,  or  to  permit  a  female  to  enter  a 
saloon  and  there  be  served  with  liquors,  is  not  unconstitutional : 
Blmr  V.  KilpairicJc,  40  Ind.  315;  Welsh  v.  State,  126  Ind.  71 
(25  N.  E.  883 :  9  L.  B.  A.  664) ;  Bergman  v.  Cleveland,  39  Ohio 
St.  661;  State  v.  Considine,  16  Wash.  358  (47  Pac.  755) ;  In  re 
Cormdine  (C.  C),  83  Fed.  157;  Adams  v.  Gronin,  29  Colo.  488 
(69  Pac.  590:  63  L.  B.  A.  61).    The  liberties  or  rights  of  every 
citizen  are  subject  to  such  limitations  in  their  enjoyment  as 
^1  prevent  them  from  being  dangerous  or  harmful  to  the  body 
politic,  and  there  is  no  objection  to  the  law  in  question  that  it 
applies  to  women  of  lawful  age.    This  answers  the  question  that, 
as  the  law  permits  males  of  full  age  to  enter  and  remain  in  a 
saloon  and  denies  such  right  to  women,  it  is  in  violation  of  the 
constitutional  provision  guaranteeing  to  every  citizen  equal  priv- 
ileges and  immunities.    By  nature  citizens  are  divided  into  the 
two  great  classes  of  men  and  women,  and  the  recognition  of 
50  Or. 25 
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tliis  classification  by  laws  having  for  their  object  the  promot- 
ing of  the  general  welfare  and  good  morals,  does  not  constitute 
an  mijust  discrimination.  A  police  regulation  to  prevent  im- 
morality and  for  the  good  of  the  community  based  upon  such 
classification  is  proper;  and,  as  Mr.  Cooley  says:  "Under  the 
police  power,  some  employments  may  be  admissible  for  males 
and  improper  for  females,  and  regulations  recognizing  the  im- 
propriety and  forbidding  women  from  engaging  in  them  would 
be  open  to  no  reasonable  objection":  Cooley,  Const.  Lim.  745. 

6.  It  is  also  urged  that  the  law  is  void  because  it  is  arbitrary 
and  unreasonable,  since  it  makes  it  a  crime  for  the  proprietor 
of  a  saloon  to  permit  a  female  under  the  age  of  21  years  to 
remain  in  or  about  his  saloon  regardless  of  her  business  or  the 
purpose  which  took  her  there,  and  Sicde  v.  Nelson,  10  Idaho, 
522  (79  Pac.  79:  67  L.  R.  A.  808:  109  Am.  St.  Rep.  226)  is 
cited  in  support  of  this  contention.  The  law  under  considera- 
tion in  that  case  was  a  municipal  ordinance  making  it  unlaw- 
ful for  a  person  keeping  a  saloon  to  permit  females  to  enter 
his  place  of  business,  and  the  court  declared  the  ordinance  un- 
reasonable and  void,  because  it  would  apply  to  women  who 
might  find  it  necessary  to  enter  a  saloon  for  a  lawful  and  proper 
purpose.  But  the  law  challenged  here  is  a  legislative  act,  and 
does  not  make  it  an  offense  to  permit  a  female  to  enter  a  saloon 
but  to  remain  in  or  about  such  a  place,  which  is  essentially  dif- 
ferent from  the  ordinance  declared  void  by  the  Idaho  court, 
and  is  a  regulation  clearly  within  the  police  powers  of  the 
State. 

7.  This  disposes  of  the  principal  arguments  relied  upon  by 
defendants  for  a  reversal  of  the  judgment  against  them,  but 
there  are  some  questions  of  procedure  which  require  notice.  The 
court  below  allowed  the  prosecution  to  prove,  over  the  objection 
of  defendants,  that,  while  Pauline  Wyman  and  her  companions 
were  in  the  saloon,  defendants  sold  them  beer.  This  evidence 
was,  we  think,  competent  as  an  essential  part  of  the  transac- 
tion (State  V.  O'DonneU,  36  Or.  224:  61  Pac.  892),  and  tend- 
ing to  show  that  defendants  were  engaged  in  the  sale  of  intox- 
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^^^  whett 


^eating  liquors,  and  that  they  permitted  prosecutrix  to  remain 

"'^  their  saloon. 

S,    The  objection  that  the  court  in  its  instruction  to  the  jury 

^■^Uined  that  the  prosecutrix  was,  in  fact,  under  the  age  of  21 

'^^i's,  a  question  to  be  determined  by  the  jury  on  the  testi- 

^^^^»^^,  is,  we  think,  a  misconstruction  of  the  charge.     After  a 

^,  ^*^^ment  of  the  general  principles  of  law,  by  which  the  jury 

A.     ^^^^  to  be  governed  in  arriving  at  a  verdict,  the  court  said  the 

)>,^^^^"tion  to  be  determined  was  whether  "one  or  both  of  these 

ir^^  ^'-^     were  the  owners  and  proprietors  of  a  saloon  or  a  place 

wh^  ^^  ^^^e  liquors  intoxicants  were  sold,   and  sold  at  retail,  and 

tt/X  ^^'^^her  they  did  permit,  one  or  both  of  them,  Pauline  Wyman, 

s9^  ^^^         was,  in  fact,  under  the  age  of  21  years,  to  remain  in  their 

'^^  ^^  '^^n.    And  as  I  say,  by  remain,  to  remain  for  an  appreciable 

time.    There  is  no  particular  time  fixed  by  law.    And 

whether  she  was  accompanied  by  her  husband  or  her  parent; 

^s^S^d  also  it  is  incumbent  upon  the  State  to  show  that  this  was 

not  a  public  restaurant.  If  the  State  has  satisfied  you  to  a  moral 

certainty  that  those  "facts  exist,  then  it  would  be  your  duty  in 

obedience  to  your  oaths  to  return  a  verdict  of  not  guilty,  but, 

if  you  have  a  reasonable  doubt  as  to  any  of  those  circumstances, 

why,  you  should  return  a  verdict  of  not  guilty  as  to  one,  or 

both  defendants,  and  that  is  all  there  is  in  this  case." 

9.  The  clear  import  of  this  language  is  that,  if  the  jury 
were  satisfied  to  a  moral  certainty  that  defendants  were  the  pro- 
prietors of  a  saloon  where  intoxicating  liquors  were  sold  and 
permitted  the  prosecutrix  to  remain  in  such  saloon,  and  she 
was  under  the  age  of  21  years,  and  not  accompanied  by  her  hus- 
band or  her  parents,  they  should  find  a  verdict  of  guilty,  other- 
vise  they  should  acquit. 

There  are  some  minor  points  made  in  the  brief.     We  have 
examined  them  with  care,  and  conclude  that  they  are  without 
merit. 
Judgment  aflBrmed.  Affirmed. 
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DE   ROBOAM   v.  SCHMIDTl^IN, 

92  Pac.  1082. 

Trusth— RKHULTrwo  Tri'sth— PaymbntokOonhidbration  for  Convky- 
ANCK  TO  Another. 

1.  Asa  general  rule,  where  one  person  purchases  real  estate  and  pays  the 
purchase  price,  but  takes  the  det^d  in  the  name  of  another,  a  resulting  trust 
arises  by  operation  of  law  in  favor  of  the  one  furnishing  the  purchase  money. 

SAMR— KVIDBNCR  TO  ESTABLrHH— PAROL.  EVIDKNCE. 

2.  Such  a  trust  is  exempt  from  the  operation  of  the  statute  of  frauds,  and 
may  be  shown  by  parol. 

Samr— Relationshfp  Between  Parties— PRK.srMPTiONH. 

8.  Where  a  deed  is  taken  in  the  name  of  one  whom  the  person  paying  the 
purchase  money  is  under  a  legal  or  moral  obligation  to  provide  for,  as  a  wife 
or  child,  the  presumption  is  that  the  purchase  was  intended  as  an  advance- 
ment or  settlement,  and  not  in  trust  for  the  person  furnishing  the  money,  and 
evidence  to  overcome  this  presumption  must  l)e  of  the  most  satisfactory  kind. 

Same— Time  of  Payment. 

4.  It  is  indispensable  to  the  establishment  of  a  trust  that  payment  of  the 
purchase  price  should  actually  be  mode  by  the  person  asserting  the  trust,  or 
that  a  binding  obligation  therefor  be  incurred  by  him  as  part  of  the  original 
transaction  at  or  before  the  time  of  conveyance ;  payment  at  some  sulmequent 
time  not  being  sufficient. 

Hame— Weight  and  Sufficiency  of  Evidence. 

6.  Evidence  to  establish  a  resulting  trust  must  be  clear  and  convincing, 
and  when  the  testimony  is  in  doubt,  or  the  evidence  conflicting,  the  legal  title 
must  prevail.  Evidence  examined  and  held  insufficient  to  establish  a  result- 
ing trust  in  favor  of  a  husband  In  land  conveyed  to  his  wife. 

From  Jackson:  Hiero  K.  Hanna,  Judge. 

Statement  by  Mk.  Chief  Justice  Bean. 

This  is  a  suit  in  equity  filed  by  plaintiflE  to  establish  his  title 
to  certain  real  estate  in  Jackson  County  against  the  claim  of 
defendant,  Augustine  Schmidtlin.  On  April  14,  1884,  Jane 
Holt  died  intestate,  leaving  surviving  her  a  husband.  George 
W.  Holt.  At  the  time  of  her  death  she  was  the  proprietor,  and 
she  and  her  husband  were  the  owners  by  joint  deed,  of  the 
United  States  Hotel  in  Jacksonville.  This  property  was  at 
the  time  encumbered  by  mortgages  and  judgment  liens  amount- 
ing to  practically  its  full  value.  The  plaintiflE  is  a  brother  of 
Mrs.  Holt,  and  came  to  Jackson  County  without  means  in  1871. 
The  following  year  he  married  a  Mrs.  Schmidtlin,  who  owned 
and  was  living  upon  a  farm  near  Jacksonville.  ■  He  continued 
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to  live  on  this  farm  with  his  wife  until  shortly  after  his  sister^s 
deaths  when  they  moved  to  Jacksonville^  and  took  possession 
and  management  of  the  hotel.  They  had  no  property  at  that 
time  except  the  farm.  On  June  14,  1884,  plaintiff  was  ap- 
pointed administrator  of  the  estate  of  his  sister  on  petition  of 
her  husband.  Seven  days  later,  and  on  the  21st  of  ttie  same 
month,  plaintiff  and  his  wife  executed  and  delivered  to  Louis 
Solomon  a  mortgage  on  her  farm  to  secure  the  payment  of  their 
joint  and  several  promissory  note  for  $3,700.  No  money  was 
borrowed  by  them  of  Solomon  at  the  time,  but  on  the  day  of  the 
execution  of  the  mortgage,  and  on  the  23d  day  of  June  and 
the  2d  of  July,  respectively,  mortgages  on  the  hotel  property, 
given  by  Mrs,  Holt  and  her  husband  to  Eeames  Brothers  for 
$1,614,  Kubli  for  $977.59,  and  a  judgment  lien  thereon  in 
favor  of  Orth  for  $1,043.18,  were  assigned  by  the  respective 
owners  thereof  to  Solomon.  On  December  1,  1884,  two  prior 
mortgages  on  the  same  property,  in  favor  of  Jerry  and  Delia 
Ntman,  respectively,  were  assigned  by  the  owner  to  A.  L. 
Renter.  Plaintiff  continued  to  act  as  administrator  of  the 
estate  of  his  sister  until  March  9,  1885,  when  he  was  removed 
by  the  county  court  for  incompetency,  and  on  April  25  th  fol- 
lowing a  suit  was  commenced  by  the  attorneys  of  himself  and 
wife  in  the  name  of  Solomon  to  foreclose  the  Beames  and 
Xubli  mortgages,  and  for  a  decree  for  the  sale  of  the  hotel 
property  to  satisfy  the  amount  due  thereon,  and  on  the  Orth 
judgment.  Plaintiff,  as  administrator  of  the  estate  of  Mrs. 
Holt,  6.  W.  Holt,  her  husband.  Renter,  assignee  of  the  Nu- 
nan  mortgages,  and  plaintiff^s  wife,  who  was  assignee  of  a 
mortgage  in  favor  of  Drum,  were  made  defendants,  and  all 
acknowledged  service  of  summons.  On  May  12,  1885,  a  decree 
of  foreclosure  was  entered  by  default,  and  the  hotel  property 
ordered  sold,  subject  to  the  two  prior  mortgages  in  favor  of 
Nunan  and  which  had  been  assigned  to  Reuter,  to  satisfy  the 
amount  due  on  the  Reames  and  Kubli  mortgages,  the  Orth 
judgment,  and  the  mortgage  in  favor  of  plaintiff^s  wife.  On 
the  16th  an  execution  was  issued  on  this  decree  xmder  which 
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the  property  was,  on  June  20th,  sold  to  plaintifPs  wife  for  $4,325. 
No  money  was  paid  by  her  or  any  one  else  on  this  sale,  except 
$74.30  for  fees,  costs  and  expenses  of  the  sale.  The  amount 
purporting  to  be  due  on  the  Beames  and  Kubli  mortgages  and 
Orth  judgment,  amoimting  to  $3,695.12,  was  satisfied  by  Solo- 
mon's receipt  to  the  sheriff,  and  the  amount  of  the  Drum  mort- 
gage owned  by  Mrs.  De  Boboam  was  likewise  satisfied  by  her 
receipt  for  $555.58.  The  attorney's  fees  amounting  to  $432 
were  subsequently  paid  by  plaintiflE  and  his  wife.  On  the  next 
day  after  the  sale  plaintiflE  and  his  wife  executed  and  delivered 
to  Solomon  a  mortgage  on  the  hotel  property  to  secure  the  pay- 
ment of  their  promissory  note  for  $3,700,  made  June  21,  1884, 
and  secured  by  mortgage  on  Mrs.  De  Roboam's  farm.  On 
December  15,  1885,  the  interest  and  $1,700  on  the  principal 
was  paid  on  the  original  mortgage  to  Solomon,  and  on  the  same 
day  it  was  assigned  by  him  to  Renter. 

On  April  2,  1886,  a  sheriflPs  deed  to  MJrs.  De  Roboam  for  the 
hotel  property  was  filed  for  record,  and  on  the  same  day  she 
and  her  husband  gave  their  joint  note  to  Renter  for  $4,000,  se- 
cured by  a  mortgage  on  the  hotel  property  and  her  farm,  and 
Reuter  satisfied  of  record  the  Xunan  mortgage  for  $2,000, 
the  other  one  for  $500  having  been  satisfied  by  him  on  March  5{h 
previously,  and  also  satisfied  the  mortgage  assigned  to  him  by 
Solomon.  PlaintiflE  and  his  wife  continued  thereafter  to  op- 
erate and  manage  the  hotel  until  her  death  in  October,  1900. 
About  the  time  they  took  possession  of  the  hotel,  or  soon  there- 
after, the  plaintiff  secured  a  contract  from  the  county  for  keep- 
ing the  poor.  These  people  were  kept  on  his  wife's  farm,  and 
were  fed  from  the  hotel.  "What  I  take  out  to  throw  away  my 
cook  fix  it  up  nice  and  brought  it  to  the  poor  with  a  buggy,*' 
says  plaintiflE.  From  the  proceeds  of  this  contract,  the  income 
from  the  hotel  and  a  saloon  annexed,  payments  were  made  from 
time  to  time  on  the  Reuter  mortgage,  and  it  was  finally  paid 
and  satisfied  of  record  on  April  5,  1888.  Mrs.  De  Roboam  left 
a  will  in  which  she  devised  the  hotel  property  and  furniture 
to  plaintiff  during  his  natural  life,  and  at  his  death  to  her  son. 
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Angustiiie  Schmidtlin^  the  defendant  in  this  suit.  In  Aprils 
1904,  this  suit  was  commenced  for  the  purpose  of  charging  the 
defendant^  as  trustee  of  the  property  in  question,  on  the  theory 
that  plaintiff  paid  the  consideration  for  the  purchase  thereof 
by  his  wife  at  the  sale  under  the  decree  in  the  Solomon  fore- 
closure suit,  and  that  she  took  the  title  in  trust  for  him.  Plain- 
tiff had  decree  in  the  court  below,  and  defendant  appeals. 

Bevebsbd. 

For  appellant  there  was  a  brief  over  the  names  of  James  R. 
Neil  and  Watson  &  Beekman,  with  an  oral  argument  by  Mr. 
Edward  B.  Watson. 

For  respondent  there  wa^  a  brief  over  the  names  of  Colvig  & 
Durham,  with  an  oral  argument  by  Mr.  Wm.  M.  Colvig. 

Mb.  Chief  Justiob  Bean  delivered  the  opinion. 

The  legal  title  of  the  property  in  controversy  passed  to  Mrs. 
De  Boboam  by  her  purchase  at  the  foreclosure  sale,  and  the 
subsequent  execution  and  delivery  to  her  of  a  sheriflPs  deed 
therefor.  She  did  not  convey  it  during  her  lifetime.  Prima 
facie  therefore  iiie  title  passed  to  defendant  under  her  will. 
Plaintiff  insists,  however,  that  the  purchase  was  made  by  his 
wife  for  his  benefit,  and  that  he  paid  the  purchase  price,  and 
the  title  taken  in  her  name  under  an  agreement,  whereby  a  re- 
sulting trust  was  created  in  his  favor. 

1.  The  questions  for  decision  therefore  are,  whose  money  paid 
for  the  property,  and  if  it  was  paid  for  by  plaintiff  was  the  title 
taken  in  the  name  of  his  wife,  under  such  circumstances  as  will 
rebut  the  presumption  that  it  was  intended  as  an  advancement  ? 
As  a  general  rule,  where  one  person  purchases  i:eal  estate  and 
pays  the  purchase  price,  but  takes  the  deed  in  the  name  of  an- 
other, a  resulting  trust  arises  by  operation  of  law  in  favor  of 
the  one  who  furnished  the  purchase  money. 

2.  The  person  in  whose  name  the  title  is  taken  becomes  a 
trustee  for  the  one  who  paid  the  money,  and  the  trust  so  created 
is  exempt  from  the  operation  of  statute  of  frauds  and  may  be 
shown  by  parol. 
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3.  But  when  the  deed  is  taken  in  the  name  of  one  whom  the 
person  paying  the  purchase  money  is  under  a  legal  or  moral  ob- 
ligation to  provide  for,  as  a  wife  or  child,  the  presumption  is 
that  the  purchase  was  intended  as  an  advancement  or  settle- 
ment, and  not  in  trust  for  the  person  furnishing  the  money. 
This  presumption  may  be  overcome  by  testimony,  but  to  have 
that  effect  the  evidence  must  be  of  the  most  convincing  and 
satisfactory  kind:  Parker  v.  Newitt,  18  Or.  274  (23  Pac.  246)  ; 
Barger  v.  Barger,  30  Or.  268  (47  Pac.  702).  These  principles 
are  elementary,  and  it  only  remains  to  apply  them  to  the  fact 
as  shown  by  the  testimony. 

All  the  parties  to  the  several  trjtnsactionfi  out  of  which  the 
controversy  arose  are  dead,  excepting  plaintiJE.  He  can  neither 
read  nor  write,  and  is  compelled  to  testify  from  an  imperfect 
recollection  of  matters  occurring  20  years  ago.  He  says  that 
he  desired  to  purchase  the  property  himself  at  the  foreclosure 
sale,  but  was  advised  by  his  attorney  that  he  could  not  do  so 
because  he  was  administrator  of  his  sister's  estate,  although  he 
had  in  fact  been  removed  some  months  previous,  of  which,  how- 
ever, he  claims  to  have  been  ignorant,  and  acting  upon  the  ad- 
vice of  his  counsel  he  requested  his  wife  to  bid  the  property  in 
for  him.  He  does  not  claim  that  he  actually  furnished  any  part 
of  the  purchase  price,  or  was  able  to  do  so,  but  his  contention 
is  that  before  the  sale  he  arranged  with  A.  L.  Renter  to  fur- 
nish the  money,  and  that  Renter  did  so,  and  that  he  subse- 
quently repaid  him.  But  in  this  it  seems  quite  clear  that  his 
memory  is  at  fault.  The  record  shows  that  no  money  whatever 
was  paid  at  the  time  of  the  sale,  except  a  few  dollars  for  costs, 
furnished,  presumably,  by  the  purchaser,  Mrs.  De  Roboam.  The 
claim  of  the  execution  creditor  Solomon  was  satisfied  by  the 
mortgage  given  by  Mrs.  De  Roboam  on  her  separate  property 
some  months  prior  to  the  sale,  and  an  additional  mortgage  to 
secure  the  same  indebtedness  on  the  hotel  property  made  the 
day  thereafter.  This  mortgage  remained  in  the  name  of  Solo- 
mon, and  was  not  acquired  by  Reuter  until  December  15"  fol- 
lowing.    It  is  therefore  manifest  that  Reuter  did  not  furnish 
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any  money  at  the  time  of  the  sale  with  which  to  make  the  pur- 
chase, hut  that  the  purchase  price  was  paid  by  Mrs.  De  Roboam, 
receipting  to  the  sheriff  for  the  amount  due  her  on  her  mortgage 
and  a  note  to  Solomon  secured  by  mortgages  on  her  property. 

4.  There  is  evidence  on  behalf  of  plaintiff,  which  he  claims 
tends  to  show  that  he  subsequently  paid  the  Solomon  mortgage, 
and  the  other  liens  on  the  property.  But  these  payments  were 
made  out  of  the  proceeds  of  the  business  conducted  by  himself 
and  wife,  and  there  is  much  evidence  tending  to  show  that  she 
was  the  head  of  the  firm.  But,  however  that  may  be,  a  subse- 
quent payment  by  plaintiff  of  the  indebtedness  incurred  by  his 
wife  for  the  purchase  price  of  the  property,  would  not  be  suflB- 
cient  to  create  a  resulting  trust  in  favor  of  him.  It  is  indis- 
pensable to  the  establishment  of  a  trust  that  payment  of  the 
purchase  price  should  actually  be  made  by  the  person  asserting 
the  trust  or  a  binding  obligation  therefor  incurred  by  him  as 
part  of  the  original  transaction  at  or  before  the  time  of  convey- 
ance. Payment  at  some  subsequent  time  is  not  sufficient :  Pom- 
eroy,  Eq.  Juris.  §1037;  Sisemare  v.  Pelton,  17  Or.  546  (21 
Pac.  667);  Taylor  v.  Miles,  19  Or.*  550  (25  Pac.  143).  The 
plaintiff  does  not  claim  that  he  entered  into  any  binding  obliga- 
tion with  Renter  at  or  before  the  purchase  of  the  property  by 
his  wife  to  repay  him  the  purchase  money,  but  he  expressly 
says  that  Renter  refused  to  loan  him  any  money  xmless  his 
wife  would  go  security,  and  the  record  shows  that  his  wife  did 
not  incur  any  liability  to  Renter  until  April  2,  1886,  after  she 
had  secured  the  sheriff's  deed  for  the  property. 

5.  In  view  of  the  rule  that  evidence  to  establish  a  resulting 
trust  must  be  clear  and  convincing,  and  when  the. testimony  is 
in  doubt,  or  the  evidence  conflicting,  the  legal  title  must  pre- 
vail (Snider  v.  Johnson,  25  Or.  328:  35  Pac.  846),  we  are  of 
the  opinion  that  plaintiff  has  failed  to  make  out  a  case  entitling 
him  to  relief  in  equity,  and  the  decree  of  the  court  below  must 
be  reversed,  and  the  complaint  dismissed.  Revehsed. 
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Decided  17  December,  IMT. 
COOPER  V.  BliAIR. 

08  Pac.  1074. 

ADVBRSK  POflSBSStOH— AOQUIBITION  of  RIOHT8  BT  PBB0C|trPTION. 

1.  Purchasers  of  a  farm,  under  whom  plaintiff  and  defendant  respectively 
claimed,  mutually  agreed  that  one  should  take  that  part  lyinsr  west  of  a  cer- 
tain road  and  south  of  another  road,  and  the  other  purchaser  the  remainder. 
Before  the  deeds  were  made  a  survey  was  had.  After  the  survey  deeds  were 
made  to  the  purchasers,  Intendins  to  use  the  description  furnished  by  the 
surveyor,  and  the  purchasers  immediately  entered  into  possession,  and  they 
and  their  successors  In  interest  occupied  the  same  without  question  for  at 
least  sixteen  years,  when  It  was  discovered  that,  as  defendant  asserted,  about 
twenty-three  acres  south  of  the  road,  and  which  had  been  in  possession  of 
plaintiff  and  his  predecessors  in  Interest,  were  included  In  the  description  of 
land  conveyed  to  defendant's  grantor,  and  she  thereupon  set  up  title  to  the 
same.  Heldt  that  the  occupancy  of  plaintiff  and  his  predecessors  in  interest 
gave  him  title  by  adverse  possession,  regardless  of  the  descriptions  in  the 
deeds,  and  notwithstanding  that  because  of  error  In  the  descriptions  or  in  the 
calculation  of  the  area,  one  of  the  purchasers  paid  for  more  land  than  she 
acquired  and  the  other  for  less. 

Quieting  Title— Plbadino—Dbpabturx. 

2.  In  a  suit  under  Section  610,  B.  A  O.Oomp.,  to  determine  an  adverse  claim 
to  real  estate,  a  reply  setting  up  adverse  possession,  was  no  departure  from  the 
complaint,  wherein  it  was  alleged  that  plaintiff  was  the  owner  and  in  posses- 
sion of  the  property,  and  that  defendant  claimed  an  adverse  interest. 

Saxe— Admissibility  of  Evidence. 

8.  In  a  suit  to  determine  an  adverse  claim  to  real  estate,  wherein  plaintiff 
claimed  title  by  adverse  possession,  evidence  by  defendant  to  establish  her 
ownership  by  common  reputation,  referring  principally  to  discussions  among 
her  neighbors,  is  inadmissible. 

From  Marion:  William  Galloway^  Judge. 

Suit  by  W.  C.  Cooper  to  determine  an  adverse  claim  to  real 
property.  There  was  a  decree  for  defendant,  from  which  the 
plaintiff  appeals.  Betersed  :  Decree  B£9n>ER£D. 

For  appellant  there  was  a  brief  over  the  names  of  McCain  £ 
Vifhton  and  Mr.  George  0,  Bingham,  with  oral  arguments  by 
Mr,  McCain  and  Mr.  Bingham. 

For  respondent  there  was-  a  brief  and  oral  arguments  by  Mr. 
William  H.  Holmes  and  Mr.  Webster  Holmss. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  to  determine  an  adverse  claim  to  real  estate. 
The  ])laintiff  alleges  that  he  is  the  owner,  and  in  possession  of 
the  property  in  controversy,  and  that  defendant  claims  an  es- 
tate or  interest  therein  adverse  to  him.     The  defendant  denies 
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plaintifiPs  ownership  and  posseBsion,  and  sets  up  title  and  pos- 
session in  herself,  and  prays  for  a  decree  quieting  her  title. 
Plaintiff  in  his  reply  denies  the  averments  of  the  answer,  and 
alleges  that  he  and  his  predecessors  in  interest  have  been  in  ad- 
verse possession  for  the  statutory  time:  The  defendant  had 
decree  in  the  court  below,  and  plaintiff  appeals. 

1.  There  is  no  substantial  controversy  upon  the  important 
and  controlling  facts.  In  1888  Joab  Bealer  was  the  owner  of 
a  farm  of  360  acres  in  Yamhill  County,  which  he  sold  to  one 
David  May  and  Mrs.  McCormack,  defendant's  mother,  for  a 
certain  sum  per  acre.  By  mutual  agreement  of  the  purchasers 
May  was  to  take  that  part  of  the  farm  lying  west  of  the  Amity 
and  Perrydale  road  and  south  of  the  Jellison  road,  and  Mrs. 
McCormack  the  remainder.  Before  the  deeds  were  made,  a 
surveyor  was  employed  to  run  out  and  establish  the  boundaries, 
and  estimate  the  area  of  each  tract.  After  the  survejring  was 
completed,  and  early  in  the  spring  of  1888,  deeds  were  made 
by  Bealer  to  the  respective  purchasers,  intending  to  use  the  de- 
scription furnished  by  the  surveyor,  and  the  purchasers  imme- 
diately entered  into  possession  of  their  several  tracts,  and  they 
and  their  successors  in  interest  have  continued  to  occupy,  culti- 
vate and  farm  the  same,  without  question,  until  about  1904, 
when  it  was  discovered  that,  as  defendant  asserts,  about  23  acres 
of  the  land  south  of  the  Jellison  road,  and  which  had  been  in 
the  possession  of  May  and  his  successors  in  interest  since  1888, 
was  included  in  the  description  of  land  conveyed  by  Bealer  to 
her  grantor.  She  thereupon  set  up  title  to  such  land,  and  at- 
tempted to  take  possession  thereof,  and  the  object  of  this  suit 
is  to  determine  the  rights  of  the  respective  parties  thereto. 

The  plaintiff  claims  that  the  land  in  controversy  is  within 
the  description  as  contained  in  the  deed  from  Bealer  to  May 
and  subsequent  conveyances,  when  properly  interpreted.  But 
we  deem  it  unnecessary  to  consider  that  question.  It  is  undis- 
puted, however,  that  it  was  so  intended  by  all  the  parties.  The 
surveyor  testifies  that,  when  he  came  to  establish  the  lines,  he 
was  informed  by  both  of  the  purchasers  that  the  Jellison  road 
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was  to  be  the  dividing  line,  and  in  making  the  survey  in  which 
he  was  assisted  by  May  and  the  agent  of  Mrs.  McCormack;  he 
intended  to,  and  did,  follow  such  road;  and  in  this  he  is  cor- 
roborated by  May,  the  only  other  witness  testifying  upon  the 
subject. 

Immediately  upon  the  making  of  the  deed  to  him,  May  went 
into  possession  of  the  land  south  of  the  Jellison  road,  and  he 
and  his  successors  in  interest  have  ever  since  been  in  the  open, 
notorious,  exclusive  and  continuous  possession  thereof,  claiming 
the  title.  May  says  he  lived  on  the  place  himself  for  16  years, 
and  always  understood  that  his  land  extended  to  the  Jellison 
road,  and  that  he  improved  and  cultivated  up  to  that  line.  The 
defendant,  who  succeeded  to  Mrs.  McCormack's  title  in  May, 
1888,  and  has  ever  since  lived  within  a  short  distance  of  the 
land  in  controversy,  says  that  she  supposed  all  her  land  was 
north  of  the  Jellison  road  until  two  or  three  years  ago,  and  that 
she  knew  May  and  his  grantees  were  occupying  and  claiming 
title  to  all  the  land  south  of  the  road  and  she  made  no  objection 
thereto. 

It  is  clear,  therefore,  that  the  occupancy  of  plaintiff  and  his 
predecessors  in  interest  has  been  such  as  to  give  him  title  by 
adverse  possession,  regardless  of  the  description  in  the  deeds, 
under  which  he  holds,  and  this  is  all  that  is  necessary  for  the 
purposes  of  this  suit.  This  is  not,  as  counsel  for  defendant  ar- 
gues, a  case  of  a  mere  disputed  boundary,  nor  that  of  the  occu- 
pancy of  land  under  a  mistake  as  to  the  true  boundary.  There 
was  no  mistake  as  to  the  actual  boundary  of  the  land  purchased 
and  occupied  by  May  and  his  successors  in  interest,  and  to 
which  they  claimed  title.  The  mistake,  if  any,  was  in  the  de- 
scription in  their  deeds,  and  not  in  the  land  intended  to  be 
conveyed.  Nor  was  possession  taken  in  accordance  with  the 
description  contained  in  the  deeds,  but  the  deeds  were  intended 
to  describe  the  land  actually  occupied,  and  a  mistake  therein 
could  not  affect  the  character  of  the  occupancy.  Nor  is  the  fact 
that  because  of  an  error  in  the  description  or  in  the  calculation 
of  the  area,  one  of  the  purchasers  paid  for  more  land  than  she 
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acquired  title  to,  and  the  other  for  less,  material  in  determining 
the  question  of  title.  If  defendant's  predecessor  in  interest  pur- 
chased a  certain  definite  tract  of  land,  and  by  mistake  paid  for 
more  than  she  purchased,  she  may  have  had  a  claim  against  her 
grantor  to  recover  the  overplus,  but  it  would  not  give  her  title 
to  any  part  of  the  land  sold  to  May,  nor  would  the  fact  that 
May  did  not  pay  for  all  the  land  he  purchased  defeat  his  title 
or  transfer  it  to  another. 

2.  A  claim  is  made  that,  because  plaintiflE  did  not  set  up  ad- 
verse possession  in  his  complaint,  he  could  not  show  it  on  the 
trial,  and  that  his  reply  is  for  that  reason  a  departure.  But  it 
is  not  necessary  for  a  plaintiflE  proceeding  under  Section  516, 
B.  &  C.  Comp.,  to  determine  an  adverse  claim  to  real  estate  to 
plead  the  source  of  his  title.  It  is  suflficient  if  he  alleges  his 
ownership  and  possession,  and  that  defendant  claims  an  interest 
or  estate  adverse  to  him:  Zumwalt  v.  Madden,  23  Or.  185 
(31  Pac.  400).  Under  such  a  complaint,  he  may  prove  his 
title,  if  it  is  controverted  in  any  manner  authorized  by  law, 
and  proof  of  adverse  possession  for  the  statutory  time  wiU  be 
suflBcient:  Joy  v.  Siump,  14  Or.  361  (12  Pac.  929) ;  Barrell  v. 
Title  Guarantee  Company,  27  Or.  77  (39  Pac.  992). 

3.  The  defendant  sought  to  prove  her  ownership  of  the  dis- 
puted premises  by  common  reputation.  This  evidence  referred 
principally  to  discussions  among  her  neighbors,  after  the  alleged 
error  in  the  description  was  discovered,  and  was  not  evidence 
of  title  (Sample  v.  Robb,  16  Pa.  St.  305) ;  and  as  said  by  the 
Supreme  Court  of  Michigan  in  a  somewhat  similar  case,  did  not 
'*have  any  bearing  upon  the  character  of  the  occupancy  of  the 
parties,  as  aflfecting  the  question  of  adverse  possession.  The 
adverse  possession  is  evidenced  by  the  manner  of  holding  of 
the  occupant  and  not  by  the  opinions  of  the  neighborhood^' : 
Atwood  v.  ConHke,  86  Mich.  105  (48  K  W.  950). 

The  decree  of  the  court  below  will  therefore  be  reversed,  and 
one  entered  here  as  prayed  for  in  the  complaint. 

Reversed. 
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98  Pac.  186. 

APPEAL— Exceptions— Trial  de  Novo. 

1.  lender  the  express  terms  of  Sections  406 and  665.  B.  &  O.  Oomp.,  on  appeal, 
suits  in  equity  are  triable  de  novo  on  the  transcript  an<>evldence  accompanyinff 
the  appeal,  and  accordingly  exceptions  to  the  rulings  on  such  suits  are  unnec- 
essary, except  in  the  instance  provided  for  by  section  400,  where  the  court  may 
refuse  to  permit  testimony  offered  to  be  taken  over  its  rullnflrs  sustaining 
objections  thereto,  in  which  event  an  exception  to  such  refusal  appearing  in 
the  record  is  sufficient  to  show  no  waiver  of  the  right  claimed  is  Intended. 
Hence  in  equity  appeals  a  bill  of  exceptions  is  unnecessary,  and  one  cannot  be 
considered,  and,  when  accompanying  the  transcript.  m\ist  be  treated  aa  sur- 
plusage, except  in  so  far  as  the  testimony  there  certified  may  be  applied  in 
determining  the  issues  Involved. 

Evidence— Objections  to  Testimony  in  Equity  Suits. 

2.  In  equity  suits,  in  order  that  objections  to  admission  of  testimony  may 
be  of  any  avail  on  appeal,  they  must  be  taken  and  noted  in  the  trial  court. 

Sams. 

8.  Where,  at  the  trial,  testimony  is  tendered,  but  objections  thereto  are  sus- 
tained, the  party  offering  the  testimony  may  have  it  taken  and  recorded  over 
the  court's  rulings,  by  offering  to  pay  the  additional  expense  incurred  thereby 
In  the  event  the  proffered  testimony  shall  Anally  be  held  inadmissible. 

Same. 

4.  Where  testimony  is  proffered,  objections  thereto  sustained,  and  not- 
withstanding a  request  that  it  be  taken  and  recorded,  as  provided  in  Section 
406,  B.  A  O.  Oomp.,  the  court  refuses  to  permit  the  testimony  to  be  taken,  and  It 
shall  on  appeal  appear  that  the  rejected  testimony  is  essential  to  a  proper 
determination  of  the  issues,  the  case  may  be  remanded  with  directions  to 
admit  the  desired  testimony. 

Same. 

5.  When  objections  are  sustained  to  testimony  offered,  but  recorded  regard- 
less of  such  ruling,  and  relying  upon  the  correctness  of  the  ruling  of  tlie 
court,  no  proof  is  offered  in  response  to  such  testimony,  and  on  appeal  It  sha^ll 
be  determined  that  the  court  erred  in  sustaining  the  objections  thereto,  ttie 
cause  may  be  remanded  for  further  proceedlnars,  if  deemed  essential  to  a 
proper  determination  of  the  rights  of  the  parties. 

Review— Questions  Presented. 

6.  Where  defendant  in  an  equity  suit  manifested  no  desire  to  have  testi- 
mony reported  over  the  trial  court's  rulings,  as  might  have  been  done  under 
the  express  terms  of  Section  406,  B.  A  O.Comp.,  questions  as  to  the  admissi- 
bility of  the  excluded  testimony  are  not  presented  on  appeal,  except  In  so 
far  as  necessary  to  a  review  of  other  errors  assigned. 

Accord  and  Satisfaction— Settlement  of  Causes— Consideration. 

7.  Any  action,  suit,  or  proceeding  may  be  settled  by  accord  and  satisfaction 
thereof  by  a  separate  agreement,  if  made  for  a  valuable  consideration. 

Same— Intention. 

8.  Whether  an  agreement  for  the  settlement  of  a  suit  or  the  performance 
thereof  shall  conHtitute  a  satisfaction,  depends  upon  the  intention  of  the  par- 
ties thereto;  the  rule  applying  to  oral  contracts,  if  executed, as  well  as  written 
ones. 
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£VIDBNCE->PaHOI/— ADMISSIBILITY  TO  AFFECT  WRITING. 

9.  Parol  testimony  Is  Inadmissible  to  contradict,  add  to.  detract  from,  or 
vary  a  written  contract  which  Is  clear  and  explicit,  and  contains  no  latent 
amblmiltles. 

Saxb— Consideration. 

10.  Where  the  statement  In  a  written  agreement  as  to  the  consideration 
consists  of  a  specific  promise  to  perform  certain  acts.  It  cannot  be  modified 
by  parol  evidence;  and  so,  whore  a  written  agreement  recited  the  release  of 
attachments  as  a  consideration,  but  states  no  basis  for  an  inference  that  the 
actions  were  to  be  dismissed,  parol  testimony  is  Inadmissible  to  show  the 
latter  fact. 

Pleading— Answer— Insufficiency— Failure  to  Demur. 

11.  The  Insufficiency  of  an  answer  maybe  urged  in  opposition  to  defend- 
ant's motion  for  Judgment  on  the  pleading  in  the  lower  court,  or  on  appeal, 
though  no  demurrer  w^as  filed  thereto. 

Saxk— Plea  in  Abatement— Construction. 

12.  Since  pleas  in  abatement  do  not  question  the  merits,  but  merely  tend 
to  delay  the  remedy,  they  are  not  favored,  and  much  strictness  Is  applied  to 
them,  and  they  will  not  be  aided  in  construction  by  any  Intendments.  With 
them  correctness  of  form  Is  a  matter  of  substance,  and  any  defect  of  form  is 
fatal. 

Same -Plea  in  Bar. 

18.  Where  matter  concludes  in  bar,  it  must  be  so  treated,  and  its  character 
must  be  determined  not  from  the  subject-matter  of  the  plea,  but  from  Its  con- 
clusions or  prayer. 

Sam  it— Waiver  of  Plea. 

14.  By  not  pladlng  a  contract  In  abatement,  defendant  waived  any  right  to 
rely  upon  It  for  that  purpose,  and  may  not  insist  that  under  the  contract  the 
decree  against  him  was  premature. 

Appeal— Review— Harmless  Error— Findings. 

16.  Under  section  406,  B.  &  O.  Comp.,  requiring  findings  on  all  material  Issues 
Inequity  cases,  and  providing  that  on  appeal  the  cause  shall  be  tried  anew 
without  reference  to  such  findings,  failure  to  make  findings  is  not  reversible 
error,  where  the  transcript  discloses  all  the  proceedings  had  and  evidence 
taken  below,  and  especially  where  the  complaining  party  does  not  appear  to 
have  been  prejudiced. 

Findings— Practice. 

16.  It  is  not  contemplated  by  the  statute  that  findings  of  fact  and  conclu- 
sions of  law  shall  be  made  by  the  trial  court  where  Judgment  is  had  on  the 
pleadings,  or  for  want  of  an  answer. 

From  Douglas:  James  W.  Hamilton,  Judge. 
Suit  to  foreclose  a  chattel  mortgage.     From  a  decree  for 
plaintiff,  defendant  appeals. 

Statement  by  Mr.  Commissioner  King. 

This  is  a  suit  to  foreclose  a  chattel  mortgage  on  furniture 
and  other  property  owned  by,  and  in  the  possession  of,  the  de- 
fendant, as  mortgagor;  the  chattels  involved  being  in  what  is 
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known  as  the  "McClallen  House/'  in  Rosebnrg,  Or.,  which  was 
at  the  time  the  proceedings  were  begun  being  conducted  by  him 
as  a  hotel  under  an  unexpired  lease  thereon.  The  complaint  is 
in  the  usual  form,  and  demands  judgment  for  $5,000,  with  in- 
terest, costs  and  disbursements,  including  $250  attorney  fees, 
together  with  a  decree  of  foreclosure  to  satisfy  the  sums  de- 
manded. Three  months  after  service  of  summons  defendant 
answered,  admitting  that  on.  the  date  of  the  filing  of  the  suit 
he  was  indebted  to  plaintiff  in  the  sum  mentioned  in  the  com- 
plaint, except  as  to  attorney  fees,  concerning  which  he  denies 
that  $250,  or  any  other  sum,  is  reasonable  to  be  adjudged  by 
the  court  for  the  prosecution  of  the  suit.  For  a  further,  sepa-  • 
rate  and  aflSrmative  answer  he  alleges: 

"That  on  the  19th  day  of  August,  1905,  the  said  plaintiff  and 
the  defendant  herein,  and  one  Chan  Hi,  the  Douglas  Count}' 
Bank,  and  the  H.  Marks  Company  mutually  entered  into  an 
agreement  in  full  accord  and  satisfaction  of  the  said  indebted- 
ness set  forth  in  plaintiff's  complaint,  which  agreement  was  in 
writing  and  was  in  words  and  figures  as  follows,  to-wit : 

'This  indenture,  made  and  entered  into  this  19th  day  of 
August,  A.  D.  1905,  by  and  between  Thos.  C.  Bloomer,  of 
Eoseburg,  Douglas  County,  Oregon,  the  party  of  the  first  part, 
and  J.  R.  Sutherlin,  Chan  Hi,  the  H.  Marks  Co.,  a  corpora- 
tion, and  the  Douglas  County  Bank,  a  corporation,  the  parties 
of  the  second  part,  witnesseth,  that  whereas,  each  of  said  par- 
ties of  the  second  part  is  a  creditor  of  the  party  of  the  first 
part;  and 

Whereas,  on  the  IGth  day  of  August,  1905,  the  three  last 
named  of  the  parties  of  the  second  part  filed  in  the  Circuit 
Court  of  the  State  of  Oregon  for  Douglas  County  actions  at 
law  against  said  party  of  the  first  part  and  that  writs  of  at- 
tachment have  been  issued  therein  in  favor  of  the  H.  Marks 
Co.  and  the  Douglas  County  Bank,  and  all  the  propert}'  of  the 
party  of  the  first  part  has  been  levied  upon  under  said  writs 
of  attachment ; 

Now  therefore,  in  consideration  of  the  release  of  said  writs 
of  attachment  aforesaid  by  the  Douglas  County  Bank  and  by 
H.  Marks  Co.,  the  said  Thos.  C.  Bloomer  has  sold,  assigned. 
set  over  and  delivered  to  all  of  the  said  parties  of  the  second 
part  in  trust  for  each  of  said  parties  jointly  and  severally,  that 
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certain  lease  of  the  McClallen  House  property  which  said  lease 
of  said  property  was  executed  by  Electa  McClallen,  on  the  9th 
day  of  May,  1901,  in  favor  of  M.  Schmidt,  and  by  said  M. 
Schmidt  on  the  18th  day  of  November,  1903,  assigned  to- J.  R. 
Sutherlin,  and  thereafter,  and  on  the  Slst  day  of  March,  1904, 
assigned  by  said  J.  R.  Sutherlin  to  Thos.  C.  Bloomer,  the -first 
party  named  herein. 

Now  the  conditions  of  this  sale  and  assignments  are  such 
that:  Whereas,  there  is  due  to  the  said  J.  R.  Sutherlin,  one 
of  the  parties  of  the  second  part,  named  herein,  on  a  certain 
note  given  by  the  party  of  the  first  part  to  said  J.  R.  Suther- 
lin on  the  3l8t  day  of  March,  1904,  for  the  sum  of  $5,000,  bear- 
ing interest  at  the  rate  of  8  per  cent  per  annum,  an  unpaid 
balance  of dollars ;  and 

Whereas,  there  is  due  to  Chan  Hi,  one  of  the  parties  of  the 
second  part  named  herein,  from  the  party  of  ih6  first  part  the 
sum  of  $1,365;  and 

Whereas,  there  is  due  from  the  party  of  the  first  part  to  the 
H.  Marks  Co.  the  sum  of  $781.83,  bearing  interest  at  the  rate 
of  8  per  cent  per  annum  from  August  15,  1905 ;  and 

Whereas,  there  is  due  from  the  party  of  the  first  part  to 
the  Douglas  County  Bank,  one  of  the  parties  of  the  second  part 
herein,  an  unpaid  balance  of  a  promissory  note  of  $300,  bearing 
interest  at  6  per  cent  per  annum  after  July  31,  1905; 

Now  therefore,  should  the  party  of  the  first  part  continue  in 
the  conduct  and  management  of  the  said  McClallen  House 
property  and  conduct  the  same  as  a  first-class  hotel,  and  after 
defraying  all  current  expenses  necessary  in  the  conduct  of  said 
business,  and  of  the  net  proceeds  of  said  business  pay  into  the 
Douglas  County  Bank  for  the  pro  rata  use  and  benefit  of  the 
said  second  parties,  according  to  the  amount  of  their  respective 
claims,  until  each  and  all  of  such  claims  are  fully  paid,  satis- 
fied and  discharged,  together  with  all  costs  heretofore  incurred 
and  which  may  hereafter  accrue  by  reason  of  such  claims,  then 
this  sale  and  assignment  shall  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect. 

It  is  hereby  fully  agreed  and  understood  and  made  a  part  of 
this  contract  and  one  of  the  conditions  to  its  faithful  perform- 
ance, that  Bert  Westbrook,  the  present  clerk  of  the  said  Mc- 
Clallen House,  is  to  remain  in  his  present  position  as  agent  of 
the  parties  of  the  second  part ;  that  he,  the  said  Bert  Westbrook, 
is  to  keep  the  books  of  the  said  McClallen  business,  xmder  the 
terms  of  this  contract,  and  to  see  that  the  payments  herein  con- 
50  Or. 26 


402  SuTHERUN  V.  Bloomer.  [50  Or. 

ditioned  are  fully  and  fairly  made;  that  any  violation  of  this 
last  condition  will  work  a  forfeiture  of  this  entire  contract. 

Given  under  our  hands  and  seals  this  19th  day  of  Auguat, 
1905.' 

«.       ,        ,  ,  Thos.  C.  Bloomer.  [Seal.] 

Si^ed  sealed  ^^    ^    Sutherlin.  [Seal.] 

and  delivered  m  chan  Hi.  [Seal.] 

the  presence  of  -^    ^^     ,'     ,  ta     in 

W.  W.  Cardwell.  ^^'  ^^^^^'^  ^^-  ^^^^'^ 

Douglas  County  Bank, 

By  J.  H.  Booth,  Cashier.     [Seal.] 

That  the  said  plaintiff  accepted  the  said  agreement  and  se- 
curity in  full  satisfaction  of  said  claims  set  out  in  said  com- 
plaint, which  said  claims  mentioned  in  said  complaint  are  tlie 
same  as  set  forth  in  said  agreement.  That  said  agreement  is 
still  in  force  and  effect  and  defendant  has  not  violated  the  terms 
thereof,  and  that  plaintiff  has  accepted  part  payment  under  the 
terms  thereof.  That  all  moneys  due  under  said  agreement  have 
been  paid  in  accordance  with  the  terms  thereof,  and  that  there 
is  nothing  now  due  under  said  contract.  Wherefore  defendant 
prays  judgment  and  decree  herein  dismissing  plaintiffs  com- 
plaint and  for  such  other  and  further  relief  as  may  be  meet 
and  equitable,  and  defendant  will  ever  pray.'^ 

Some  time  after  the  filing  of  the  answer,  and  during  a  reg- 
ular term  of  court,  defendant  moved  for  judgment  on  liie 
pleadings,  alleging  failure  on  the  part  of  plaintiff  either  to 
reply  or  demur  to  the  answer.  Afterwards,  during  the  same 
term,  but  prior  to  the  disposal  of  the  motion,  plaintiff  filed  a 
demurrer  to  the  answer,  which,  together  with  defendant's  mo« 
tion,  was  overruled.  Plaintiff  then  replied,  admitting  the  exe- 
cution of  the  contract  as  alleged,  but  denying  that  it  was  exe- 
cuted or  accepted  in  satisfaction  of  the  claim  involved. 

At  the  trial  plaintiff  introduced  evidence  relative  to  attorney 
fees,  and  rested.  Defendant  then  offered  testimony  tending  to 
prove  that  the  contract  set  out  was  intended  to  be  given  in  full 
satisfaction  of  the  claim  and  mortgage  mentioned  in  the  com- 
plaint: that  the  written  agreement  given  in  his  answer  was  ac- 
cepted by  plaintiff  in  full  satisfaction  thereof;  and  that,  as  an 
additional  consideration  to  that  stated  in  the  written  instrument 
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^^r  its  execution,   plaintiff  agreed  to  dismiss  the  foreclosure 

^^t.     Objection  was  made  to  this  testimony  as  being  an  at- 

^^pt  to  vary  by  parol  the  terms  of  a  written  instrument.    De- 

^^ndant,  for  the  same  purpose,  also  offered  proof  as  to  the  value 

^^  the  lease  assigned  to  plaintiff  and  referred  to  in  the  contract, 

^iieh  offer  was  objected  to  as  being  incompetent,  irrelevant  and 

-^material.     PlaintifPs  objections  to  all  the  testimony  offered 

v'  the  defendant  were  sustained,  and  the  evidence  offered  was 

fttc/uded  by  the  court.    A  decree  was  entered  for  plaintiff,  from 

^hieh   defendant  appeals.    The  errors  assigned  and  here  urged 

^^     (X)   the  overruling  of  the  motion   for  judgment  on  the 

p/eacJixigs;   (2)  the  excluding  of  the  testimony  offered  by  de- 

^^daxit;    (3)  the  failure  of  the  court  to  make  any  findings 

^^^rx     xvhich  to  base  a  decree.  Appibmed. 

^oxr    appellant  there  was  a  brief  and  an  oral  argionent  by  Mr, 
Albert     Abraham. 

.  '^i*  respondent  there  was  a  brief  over  the  names  of  Mr,  WiZ- 
^flflB.  T^'.  Car  dwell  and  Mr,  James  0.  Watson,  with  oral  argu- 
nieat»     ^y  Mr.  William  W.  CardweU. 

^I>i:»aion  by  Mb.  Commibbioner  King. 

"ir^his  cause  appears  to  have  been  tried,  evidence  offered, 

except -l^j^Qj^g  taken  to  the  court^s  rulings  thereon,  and  brought 

<z>^:jQ  a  bill  of  exceptions  as  in  actions  at  law.    However,  our 

statxnt:^  clearly  provides  that  suits  in  equity  on  appeal  shall  be 

trieci      ^^^  ^^^^  ^^  ^1^^  transcript  and  evidence  accompanying  it: 

B'  ^       C  Comp.  §§406,  555;  Robson  Y.HamUton,  41  Or.  246 

(69    X^^c.  651)  ;  Powers  v.  Powers,  46  Or.  481  (80  Pac.  1058). 

^t  accordingly  follows  that  exceptions  to  the  rulings  of 

tl^«   ^c>\irt  in  equity  suits  are  unnecessary,  save  in  the  particular 

^ftt^xxce  designated  in  B.  &  C.  Comp.  §  406,  where  the  court 

^tfy     "refuse  to  permit  testimony  offered  to  be  taken  over  its 

-jXjVuxgg  ^  sustaining  objections  thereto,   in   which   event   an 

e^^^ption  to  such  refusal  appearing  in  the  record  is  suflBlcient 

to  indicate  that  no  waiver  of  the  right  claimed  is  intended. 

^-  A  bill  of  exceptions  in  suits  in  equity,  therefore,  cannot  be 
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considered  on  appeal,  and,  when  accompanying  the  transcript, 
must  be  treated  as  surplusage,  except  in  so  far  as  the  testimony 
there  certified  to  may  be  applied  in  determining  the  issues 
involved. 

4.  The  objections  taken  as  to  evidence  offered,  if  urged  on 
appeal,  may  be  considered ;  and  where  testimony  is  tendered,  but 
objections  to  the  interrogatories  are  sustained,  and  the  party 
offering  the  testimony  demands  that  it  be  taken  and  recorded 
over  the  court's  rulings,  as  provided  in  B.  &  C.  Comp.  §  406, 
but,  notwithstanding  such  request,  the  court  refuses  to  permit 
the  proffered  testimony  to  be  taken,  the  cause  may  be  remanded, 
with  directions  to  admit  the  desired  testimony,  provided  the  tes- 
timony rejected  shall  appear  admissible  or  necessary  to  a  proper 
determination  of  tbe  issues  involved;  but,  in  no  event,  is  a 
bill  of  exceptions  necessary  in  equity  appeals. 

5.  Again,  if  the  court  sustains  objections  to  interrogatories, 
but  permits  the  witness  to  answer,  and  allows  the  response  to 
be  recorded  over  its  rulings,  and  the  opposite  party,  relying 
upon  the  correctness  of  the  court's  action,  offers  no  proof  in 
response  to  the  testimony  thus  taken,  and  on  appeal  it  shall 
be  determined  that  the  court  erred  in  sustaining  the  objections 
thereto,  the  appellate  court  may,  if  deemed  essential  to  a  proper 
determination  of  the  rights  of  the  litigants,  remand  the  cause 
for  further  proceedings:  Robson  v.  HamiUofi,  41  Or.  246  (69 
Pae.  651). 

6.  The  record  in  this  cause  discloses  all  the  evidence  intro- 
duced by  plaintiff,  together  with  the  questions  asked  by  counsel 
for  defendant  with  objections  made  thereto.  The  answers  were 
not  taken  over  the  rulings  of  the  court,  nor  did  defendant  so 
request,  but  proceeded  as  in  a  law  action.  Had  defendant  de- 
manded that  the  questions  be  answered,  and  offered  to  pay  the 
additional  expense  incurred  thereby,  then,  since  the  questions 
asked  appear  with  the  court^s  ruling  thereon  together  with 
counsel's  statement  as  to  the  purpose  of  the  interrogatories,  to 
which  objections  were  sustained,  he  would  be  in  position  to  urge 
the  alleged  erroneous  rulings  of  the  court  in  this  respect   as 
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^  \ind8  for  remanding  the  cause  for  further  proceedings ;  but, 

^"^ce  he  manifested  no  desire  to  have  the  testimony  taken  and 

^^ported  over  the  rulings  of  the  court,  the  question  as  to  the 

^^Jxnissibility  of  the  excluded  testimony  is  not  properly  before 

^5  for  determination,  except  in  so.  far  as  it  may  become  neces- 

^^  to  a  decision  upon  the  first  error  assigned;  and,  since  the 

^i^nscript   includes   all    proceedings   except   the   points   urged 

V/2der  the  bill  of  exceptions,  the  points  presented  by  the  tran- 

^ript   of  the  judgment  roll,  including  testimony  taken,  will  be 

^ii  si  ciered,  so  far  as  entitled  thereto,  under  the  record. 

It    is  maintained  that,  inasmuch  as  the  plaintiff  was  in  de- 

*^^1±     in  pleading  to  the  answer,  the  defendant's  motion  for 

•'"^^^TXTkent  on  the  pleadings  should  have  been  sustained.     This 

y^^itdoTi  appears  to  be  based  upon  the  theory  that,  notwith- 

y*^<ii:ng  the  complaint  alleges  reasonable  attorney  fees,  which 

M  aeixx  cd  by  the  answer,  the  affirmative  allegations  in  the  answer 

^^  sxa.:fiicient  to  preclude  plaintiff^s  recovery  of  any  portion  of 

"'^    <^l^aim  named  in  the   foreclosure  suit,   including  attorney 

^^        ^nd  not  having  been  denied  by  filing  a  reply,  and  no 

8fio^^x:»:zfc^g  haying  jj^^n  made  as  to  the  cause  of  the  delay,  a  de- 

^    ^l=fc.ould  be  entered  accordingly.    The  question  as  to  whether 

"  '^^^    within  the  power  of  the  court  to  overrule  the  motion 

and     ^Xlow  plaintiff  to  file  a  reply  or  otherwise  plead  could  be 

^*^^^*^i«l  here  only  in  the  event  the  answer  states  sufficient  facts 

to  ^"^^^title  defendant  to  a  dismissal  of  the  foreclosure  suit. 

'*      ''Irhe  question  accordingly  arises  as  to  whether  the  affirma- 

tiv«      Allegations  of  the  answer,  which  the  failure  to  reply,  for 

tb^^  X^Varpose  of  the  motion,  admitted,  state  sufficient  facts  to 

etv^^  *^\^  the  defendant  to  a  decree  thereon.    It  appears  well  set- 

t^^    V>y  the  authorities  that  any  action,  suit  or  proceeding  may 

\jC  ^^"ttled  by  accord  and  satisfaction  thereof  by  a  separate  and 

^fttixict  agreement,  if  entered  into  for  a  valuable  consideration. 

^-    As  to  whether  the  agreement  or  the  performance  thereof 

ftbaAl  <K)nBtitute  a  satisfaction  depends  upon  the  intention  of  the 

Y^^Tties  thereto:  1  Cyc.  336. 

9.  And  this  is  the  rule  with  an  oral  contract,  if  executed,  as 
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well  as  when  reduced  to  writing,  but  it  is  equally  as  well  settled 
that  when  a  contract  between  the  parties  is  reduced  to  writing 
and  such  writing  is  clear  and  explicit,  containing  no  latent  am- 
biguities, parol  evidence  is  not  admissible,  either  to  contradict, 
add  to,  detract  from  or  vary  its  terms :  Edgar  v.  Golden,  36  Or. 
448  (48  Pac.  1118,  60  Pac.  2) ;  Ruckman  v.  Imbler  Lumber 
Co.  42  Or.  231  (70  Pac.  811) ;  HUgar  v.  Mitter,  42  Or.  552 
(72  Pac.  319). 

10.  But  it  is  argued  that  since  the  answer  avers  that  there 
was  a  prior  agreement  whereby  the  contract  set  out  in  the 
answer  should  be  accepted  in  full  satisfaction  of  the  claim  speci- 
fied in  the  suit,  and  that  such  agreement  was  a  part  of  the  con- 
sideration given  to  defendant  by  plaintiff,  whereby  defendant 
executed  the  instrument,  and  under  which  he  permitted  plaintiff 
to  receive  the  lease  to  the  hotel,  and  whereby  he  let  plaintiff's 
agent,  named  in  the  writing,  look  after  the  collection  of  Suth- 
erlin's  pro  rata  of  the  moneys  coming  to  him  under  its  terms, 
that  this  is  sufficient,  if  true,  to  entitle  him  to  a  dismissal  of 
the  suit.  While  these  facts  are  alleged,  it  will  be  observed  that 
the  answer  also  avers  that  the  agreement  entered  into  between 
plaintiff  and  defendant,  together  with  Chan  Hi,  the  H.  Marks 
Company  and  the  Douglas  County  Bank,  for  the  purpose  of  such 
accord  and  satisfaction,  consisted  of  the  written  instrument 
quoted  in  the  answer,  thereby  restricting  the  agreement  relied 
upon  to  the  one  there  specified.  This  clearly  indicates  that  the 
contract,  by  which  the  satisfaction  of  the  claims,  mentioned  in 
the  complaint  was  to  be  accomplished,  is  the  written  instrument 
referred  to,  and  that  it  contains  all  the  terms  of  an  agreement 
between  the  parties,  except  the  reference  to  the  alleged  additional 
consideration  concerning  the  dismissal  of  the  suit.  It  is  true 
that  this  allegation  is  followed  by  one  to  the  effect  that  plaintiff 
accepted  the  written  contract  and  security  referred  to  therein 
in  full  satisfaction  of  his  claims;  but  when  this  statement  is 
construed  together  with  the  averment  relative  to  the  dismissal 
of  the  suit,  which  it  is  urged  was  omitted  from,  and  should  have 
been  included  in,  the  contract,  it  can  have  reference  only  to  the 
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covenantB  cantained  in  the  writings  between  them  as  set  out  in 
full  in  the  answer^  and  a  careful  examination  of  this  instrument 
fails  to  disclose  any  intention  of  dismissing  the  original  suit. 
In  fact,  it  is  clearly  stated  therein  that  the  consideration  on 
the  part  of  plaintiff  and  others  signing  with  him  consisted  of 
the  release  of  the  writs  of  attachment  mentioned,  and  nothing  is 
there  stated  from  which  it  could  be  inferred  that  any  of  the 
suits  or  actions  should  be  dismissed.  On  the  contrary,  it  is 
especially  provided,  not  only  that  all  costs  theretofore  incurred, 
but  all  costs  which  might  thereafter  accrue,  by  reason  of  the 
claims  involved  in  the  suit  and  actions  pending,  should  be  paid 
by  ^defendant,  thereby  indicating,  by  inference  at  least,  that  the 
suit  and  actions  there  named  should  remain  in  stcUu  quo  until 
the  claims  were  fully  paid  in  the  manner  specified  in  the  written 
contract,  or  at  least  until  a  reasonable  time  had  elapsed,  or  until 
the  contract  should  become  forfeited  through  some  failure  to 
comply  with  its  terms.  From  any  point  of  view,  therefore,  we 
can  find  nothing  in  the  contract  from  which  it  can  be  inferred 
that  there  was  any  intention  of  dismissing  either  this  suit  or 
the  actions  mentioned  prior  to  a  full  pa}Tnent  of  the  claims  in 
controversy.  But  it  is  argued  that  it  is  always  permissible  to 
show  by  parol,  other  and  additional  consideration  than  that  spec- 
ified in  the  contract,  and  that  the  averments  are  suflBcient  for 
that  purpose ;  and  this  position  is  tenable  where  a  monetary  con- 
sideration is  specified:  Burkhart  v.  HaH,  36  Or.  586  (60  Pac. 
205).  But,  in  the  case  before  us,  the  consideration  specified  in 
the  written  contract  consists  of  certain  acts  to  be  performed, 
and  the  authorities  are  practically  unanimous  in  holding  that, 
where  the  statement  in  the  written  instrument  as  to  the  con- 
sideration is  of  a  contractual  nature,  as  where  the  consideration 
consists  of  a  specific  and  direct  promise  by  one  of  the  parties  to 
perform  certain  acts,  it  cannot  be  changed  or  modified  by  parol 
or  extrinsic  evidence.  A  party  has  a  right  to  make  the  consid- 
eration of  his  agreement  of  the  essence  of  the  contract,  and, 
when  this  is  done,  the  consideration  for  the  contract,  with  refer- 
ence to  its  conclusiveness,  must  stand  upon  the  same  footing 
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as  its  other  provisions,  and  accordingly  cannot  be  affected  by 
the  introduction  of  parol  or  extrinsic  evidence:  17  Cyc.  661; 
Hilgar  v.  Miller,  42  Or.  555  (72  Pac.  319) ;  Walter  v.  Bearing 
(Tex.  Civ.  App.:  65  S.  W.  380) ;  Cheesman  v.  Nicholl,  18  Colo. 
App.  174  (70  Pac.  797) ;  Ind.  Union  E.  Co,  v.  Houlihan,  157 
Ind.  494  (60  X.  E.  943:  54  L.  H.  A.  787) ;  Tirce  v.  Yoeman, 
60  Kan.  742  (57  Pac.  955) ;  Sayre  v.  Bvrdick,  47  Minn.  367 
(50  X.  W.  245). 

11.  The  recital  in  the  contract  that  it  was  entered  into  in 
consideration  of  the  attachments  being  released,  together  with 
the  manner  of  paying  the  indebtedness,  etc.,  as  there  detailed, 
excludes  the  idea  that  any  other  agreements  were  to  be  per- 
formed, or  of  there  being  any  other  consideration.  Then,  con- 
ceding all  the  facts  disclosed  by  the  answer  to  be  true,  which 
the  absence  of  a  reply  at  the  time  of  the  motion  admitted,  it 
appears  that  defendant  would  not  be  entitled  to  a  decree  of  dis- 
missal. The  same  rule  must  prevail  as  to  answers  in  this 
respect  as  in  a  complaint,  from  which  it  follows  that  it  is  im- 
material that  no  demprrer  was  iiled,  for  its  insufficiency  can  be 
urged  in  opposition  to  the  motion,  whether  in  the  court  below 
or  on  appeal :  B.  &  C.  Comp.  72 ;  Moore  v.  Halliday,  43  Or.  250 
(72  Pac.  801:  99  Am.  St.  Rep.  724). 

12.  It  is  also  maintained,  in  effect,  that  the  contract  discloses 
that  the  sums  involved  were  to  be  paid  out  of  the  net  proceeds 
of  the  business  under  the  management  there  agreed 'upon,  and 
that  all  payments  due  under  these  terms  are  alleged  to  have 
been  paid,  which  is  not  denied,  for  which  reason  it  is  suggested 
that  the  decree  is  premature.  The  allegation  that  the  pa3mients 
due  have  been  paid  has  reference  only  to  the  payment  out  of  the 
net  proceeds,  so  far  as  they  have  accumulated,  and  not  that 
the  claims  specified  therein  have  been  fully  paid.  Plaintiff  does 
not  rely  upon  this  instrument  for  recovery,  but  upon  the  orig- 
inal contract  as  contained  in  the  mortgage.  Hence  it  was  un- 
necessary for  him  either  to  allege  or  prove  a  failure  on  the  part 
of  defendant  to  comply  with  the  terms  of  the  new  agreement. 
The  defense  that  the  decree  is  premature  could  avail  the   de- 
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fendant  only  if  pleaded  in  abatement;  and,  while  the  facts  as 
alleged  may  have  been  sufficient  to  abate  the  suit^  if  pleaded  for 
that  purpose,  they  are  pleaded  in  bar.  This  not  only  appears 
from  the  prayer  of  the  answer,  but  it  has  been  treated  through- 
out the  case  by  defendant  as  a  plea  in  bar.  Pleas  in  abatement, 
since  they  do  not  question  the  merits,  but  merely  tend  to  delay 
the  remedy,  are  not  favored.  Much  strictness  is  accordingly 
applied  to  them,  and  they  will  not  be  aided  in  construction  by 
any  intendments.  With  them  correctness  of  form  is  a  matter 
of  substance,  and  any  defect  of  form  is  fatal:  1  Encyc.  PI.  & 
Pr.  23. 

13.  Where  matter  in  abatement  concludes  in  bar,  it  must  be  * 
so  treated  (Morgan's  Esiaie,  46  Or.  242 :  77  Pac.  608,  78  Pac. 
1029),  and  its  character  must  be  determined,  not  from  the 
subject-matter  of  the  plea,  but  from  its  conclusion  or  prayer: 
1  Encyc.  PI.  &  Pr.  27;  Lyman  v.  Cent  Vt.  R.  Co.  59  Vt.  167 
(10  Atl.  346) ;  Pitts  Sons'  Mfg.  Co.  v.  Oommerciai  Nai.  Bank, 
121  111.  582  (13  N.  E.  156) ;  Collette  v.  Weed,  68  Wis.  428 
(32  N.  W.  753). 

14.  Defendant,  not  having  pleaded  the  contract  in  abate- 
ment, necessarily  waived  any  right  to  rely  upon  it  for  that  pur- 
pose^  and  accordingly  is  not  in  a  position  to  insist  that  the  de- 
cree was  prematurely  entered :  Chamberlain  v.  Hibhard,  26  Or. 
428   (38  Pac.  437).^ 

15.  The  next  point  to  which  our  attention  has  been  directed 
is  that  the  court  below  made  no  ^dings  of  fact,  and  it  is  urged 
that  this  duty  is  made  imperative  by  our  code.  B.  &  C.  Comp. 
§  406,  provides  that  the  court,  in  rendering  its  decision  in  suits 
in  equity,  shall  set  out  in  writing  its  findings  of  fact  on  all 
material  issues  presented  by  the  pleadings,  together  with  its 
conclusions  of  law^  €ach  of  which  shall  be  stated  separately 
from  the  decree  and  be  filed  with  the  clerk,  thereafter  consti- 
tuting a  part  of  the  judgment  roll  of  such  cause;  and  that  the 
findings  of  fact  shall  have  the  same  force  and  effect  as  a  verdict 
of  a  jury  in  actions  at  law.  These  provisions  are  followed  by 
an  exception  and  qualification  thereof,  to  the  effect  that  on 
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appeal  the  cause  shall  be  tried  anew  without  reference  to  such 
findings.  Under  this  exception,  it  is  clear  that  a  failure  to 
make  findings  should  not  constitute  reversible  error;  nor  can 
we  conceive  of  any  reason  why  it  should  have  such  effect  when 
all  the  evidence  offered  and  properly  admitted  is  before  tiie 
appellate  court.  It  is  true  that  where  the  evidence  has  been 
taken  in  the  presence  of  the  trial  judge,  and  the  court  has  pre- 
pared its  own  findings,  they  may  be  of  material  assistance  to 
this  court  in  reaching  its  conclusion  on  close  questions  of  fact. 
But,  since  our  statute  expressly  declares  that  this  court  shall 
try  the  cause  anew  without  reference  to  the  findings  of  the  lower 
■  court,  it  is  obvious  that  the  absence  thereof  cannot  be  deemed 
fatal  on  appeal,  even  though  the  statute  directs  such  findings 
to  be  made;  for,  .while  findings  of  fact  and  conclusions  of  law 
may,  in  some  instances,  be  useful  and  convenient  as  a  part  of 
the  records  of  the  circuit  court,  it  does  not  follow  that  they  are 
essential  here;  and  especially  should  the  want  of  such  findings 
not  constitute  reversible  error,  nor  the  cause  be  remanded  on 
that  account,  when  it  does  not  appear  that  the  complaining 
party  is  prejudiced  by  reason  thereof. 

16.  It  is  not  contemplated  by  the  act  that  findings  shall  be 
made  where  no  issues  are  tried,  and  it  appears,  as  a  result  of 
the  conclusions  here  reached,  that  the  only  material  issue  made 
and  tried  in  this  cause,  under  the  pleadings  in  the  court  below, 
was  in  reference  to  the  attorney  fees  claimed  by  plaintiff,  as  to 
which  all  the  evidence  bearing  on  that  question  is  before  ns, 
while  the  conclusion  of  the  circuit  court  thereon  is  contained 
in  the  decree.  While  the  findings  of  fact  in  some  instances 
might  be  material  and  of  importance,  the  want  thereof,  when 
appealed,  is  not  reversible  error  where  the  transcript  discloses 
all  the  proceedings  had  and  evidence  taken  in  the  court  below. 

There  being  no  error  disclosed  by  the  record,  the  decree  of 
the  circuit  court  should  be  ajfltoned.  Affirmed. 
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Decided  7  January,  1006. 
ST.    BENEDICT'S   ABBEY   v,    MARION   COUNTY. 

08  Pac.  281. 

Constitutional  Law— Dub  Prock-ss  of  Law— Public  Improvementh— 
assessment  of  benefits. 

1.  The  legislature  may  authorize  a  municipality  to  assess  the  expenses  of 
street  improvements  on  property  benefited  thereby,  and  such  assessment  is 
not  a  taking  of  property  without  due  process  of  law,  where  the  property 

,  owner  Is  given  an  opportunity  to  be  heard  before  the  assessment  Is  made. 

Municipal  Corporations— Taxation— Equality— Street  Assessments. 

2.  A  statute  authorizing  a  municipality  to  assess  the  expenses  of  street 
Improvements  on  property  benefited  thereby,  does  not  violate  the  constitu- 
tional provision  that  taxation  shall  be  equal  and  uniform. 

Statutes— "Local  Statute"— Property  Benefited  by  Road  Improve- 
ment. 

8.  Within  Const.  Art.  IV,  9  28.  subd.  10,  forbidding  the  enactment  of  special 
or  local  laws  for  the  assessment  and  collection  of  taxes  for  State,  county, 
township,  or  road  purposes.  Act  February  22, 1005  (Ijaws  1005,  p.  410),  providing 
for  the  improvement  of  roads  at  the  expense  of  the  lands  benefited  thereby 
on  petition  of  a  majority  of  the  resident  landowners,  etc..  Is  general  and 
applicable  throughout  the  State,  and  is  not  a  local  statute  applicable  only  to 
a  particular  locality  or  limited  part  of  the  State  and  the  inhabitants  of  that 
part,  though  its  operation  is  contingent,  depending  on  the  wish  of  the  land- 
owners in  the  vicinity  of  a  proposed  Improvement  and  the  existence  o*f  cer- 
tain conditions. 

Highways—  Road  Improvements— Assessments— Benefits. 

4.  The  expenses  of  road  improvements  can  be  assessed  against  lands  bene- 
fited only  In  proportion  to  benefits,  and  an  act  authorizing  the  assessment  of 
a  portion  of  the  expense  without  reference  to  benefits  Is  Invalid.  Act  Febru- 
ary 22,  1006  (Laws  1006,  p.  410),  providing  for  the  improvement  of  roads,  the 
expenses  of  which  are  to  be  assessed  on  real  estate  adjacent  thereto  and  bene- 
fited thereby,  according  to  the  benefits,  etc.,  limits  the  assessment  to  lands 
benefited  by  the  improvement,  and  in  proportion  to  such  benefits  and  is  valid. 

Same -Benefit  Districts- Power  of  Local  Board  of  Viewers. 

6.  The  legislature.  In  providing  for  the  payment  of  road  improvements  by 
assessment  on  property  1)enefited,  may  fix  the  sum  to  be  raised,  and  prescribe 
the  benefit  district,  or  it  may  delegate  one  or  both  of  the  questions  to  a  local 
board  of  viewers,  and  has  a  wide  discretion  In  providing  for  road  Improve- 
ments at  the  cost  of  property  benefited,  and  prescribing  the  taxing  district, 
and  delegating  to  local  boards  of  viewers  power  to  determine  the  extent  of 
the  benefits  and  the  manner  of  apportioning  the  expense,  and  its  action  will 
not  be  disturbed,  unless  it  clearly  appears  that  it  has  exceeded  its  c-onstitu- 
tional  authority,  Its  taxing  power  being  unlimited  except  as  restricted  by  the 
federal  constitution. 

8ame—"Road"— Overlapping  Lands. 

6.  The  word  "road"  In  Act  February  22, 1005  (Ijaws  1005,  p. 411),  S  7.  providing 
that  where  any  "road"  has  been  constructed  under  the  act  providing  for  the 
improvement  of  roads  at  the  expense  of  the  property  l)eneflted  thereby,  and 
another  "road"  shall  be  thereafter  constructed  within  four  miles  thereof,  the 
amount  to  be  assessed  against  all  lands  Included  within  the  overlapping  two- 
mile' lines  of  each  road  shall  be  equitably  determined  by  the  county  court,  on 
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the  report  of  the  viewers  and  appraisers,  means  the  portion  improved,  and 
the  improvement  of  any  other  portion  of  the  same  road  is  another  road,  and 
lands  within  the  overlap  are  protected  from  unequal  burdens. 

8AME— Appeal— RiQHT  to  Question  Action  of  Viewers. 

7.  Since  Act  February  22, 1906  (Laws  1906,  p.  410).  providing  for  the  improve- 
ment of  roads  at  the  cost  of  lands  benefited  thereby,  gives  a  landowner  within 
the  taxing  district  opportunity  to  question  the  action  of  viewers  as  to  whether 
his  land  is  benefited,  or  as  to  how  much  it  may  be  benefited,  and  as  to  whether 
the  assessment  on  his  land  is  proportionate  to  the  benefits,  and  gives  him  a 
right  to  appeal  to  the  circuit  court,  equity  will  not  interfere,  unless  the 
method  adopted  in  estimating  the  benefits  and  assessing  the  expenses 
amounts  to  a  fraud  on  him,  the  remedy  provided  by  the  statute  being  other-* 
wise  exclusive. 

P'roni  Marion:  William  Galloway^  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  in  equity  to  enjoin  the  improvement  of  a  county 
road  and  to  prevent  the  assessment  of  any  portion  of  the  ex- 
pense thereof  upon  plaintifl^s  lands.  A  demurrer  to  the  complaint 
was  overruled  by  the  lower  court,  and  decree  rendered  granting  a 
perpetual  injunction  against  defendant,  and  it  appeals.  Based 
upon  the  petition  of  landowners  along  the  line  of  what  is  known 
as  the  "Silverton-Marquam  Koad"  asking  for  the  improvement 
of  a  portion  of  said  road,  the  county  court  of  Marion  County, 
on  about  March  9,  1906,  commenced  proceedings  to  improve 
said  road,  under  the  provisions  of  an  act  of  the  legislative  as- 
sembly of  the  State  of  Oregon,  of  date  February  22,  1905  (Laws 
1905,  p.  410),  providing  for  the  improvement  of  roads  at  the 
expense  of  the  lands  benefited  thereby.  Viewers  were  appointed 
under  the  provisions  of  the  said  act,  who  proceeded  to  and  did 
estimate  the  cost  of  said  improvement  to  be  $23,746.10,  and  also 
estimated  the  value  of  benefits  to  all  lands  within  thjB  two-mile 
limit  to  be  $47,492.20,  and  in  their  report  to  the  court  itemized 
such  benefits  and  the  apportionment  of  such  expenses  by  setting 
opposite  the  name  of  each  person  the  description  of  his  land 
subject  thereto,  the  classification  thereof,  according  to  benefits 
thereby  to  be  derived,  the  nftmber  of  acres  in  each  classification, 
and  the  estimated  benefits  and  apportionment  of  expenses 
thereto.  In  estimating  the  benefits,  they  classified  the  land  as 
to  its  relative  location  to  the  road  and  as  to  its  quality,  and 
attempted  to  make  such  apportionment  of  expense  according  to 
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benefits^  which  resulted  in  the  assesBmeiit  of  $479  against  the 
lands  of  plaintiff;  and  on  July  25,  1907,  the  county  court,  after 
disallowing  the  remonstrances  that  had  been  filed  te  the  action 
of  the  viewers,  approved  their  report,  and  ordered  the  improve- 
ment made,  the  enforcement  of  which  decree  of  the  county  court 
is  the  proceedings  sought  to  be  enjoined.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  John  H. 
and  Charles  L,  McNary,  with  an  oral  argument  by  Mr.  Charles 
L,  McNary. 

For  respondent  there  was  a  brief  over  the  names  of  Carson  & 
Cannon,  with  an  oral  argument  by  Mr,  Anderson  M.  Cannon. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  road  act  in  question  authorizes  county  courts  to  im- 
prove any  county  road  by  grading,  graveling,  macadamizing, 
etc.,  the  same;  and  to  appoint  viewers  to  estimate  the  cost  and 
expense  of  the  proposed  improvement  and  the  benefits  to  the 
land  within  the  taxing  district;  and  that  the  costs  and  expenses 
thereof  be  paid  by  assessment  on  the  real  estate  adjacent  thereto 
and  benefited  thereby,  within  two  miles  on  either  side  and  one 
mile  beyond  the  terminus  of  such  improvement,  in  proportion 
to  the  benefits  to  be  derived  therefrom;  and  to  apportion  the 
estimated  costs  and  expenses  of  the  improvement  upon  said 
lands  according  to  the  benefits  derived  therefrom,  including  the 
lots  in  any  incorporated  city  or  town. 

It  is  also  provided  by  Section  6  that  the  owner  of  any  lands 
affected  by  the  work  proposed  may  remonstrate  against  the 
report  of  the  viewers  for  the  following  causes: 

'^(1)  That  the  report  of  the  viewers  is  not  according  to  law; 
(2)  that  the  lands  of  the  party  filing  the  remonstrance  are  not 
benefited,  or  are  assessed  too  much  as  compared  with  other  lands 
assessed  as  benefited,  specifying  such  lands;  (3)  that  the  lands 
of  the  party  filing  the  remonstrance  are  damaged,  or  that  the 
damages  assessed  are  inadequate;  (4  that  it  is  not  practical  to 
accomplish  the  proposed  work  without  an  expense  exceeding 
the  aggregate  benefits;  (5)  that  the  proposed  work  will  not  be 
of  public  utility  or  convenience.^' 
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Also  Section  6  further  provides  that  the  issues  raised  by  such 
remonstrance  shall  be  tried  by  the  county  court,  and,  if  it  finds 
for  the  remonstrants  upon  the  fourth  or  fifth  cause  thereof, 
the  proceeding  shall  be  dismissed  at  the  cost  of  petitioners,  and 
if  resident  owners  of  lands  affected  by  such  proposed  improve- 
ments, upon  which  more  than  two-thirds  of  the  aggregate  as- 
sessment for  benefits  has  been  made,  shall  remonstrate  against 
said  petition  for  the  fifth  cause  of  remonstrance,  the  said  peti- 
tion shall  be  dismissed,  and  if  the  court  finds  for  the  remon- 
strants for  the  first,  second  or  third  cause,  it  shall  modify  the 
report  accordingly.  By  Section  14  appeal  to  the  circuit  court 
may  be  taken  by  remonstrants  from  the  decision  of  the  county 
court  upon  any  of  the  first  three  causes  of  remonstrance,  and 
the  issues  therein  tried  by  a  jury.  That  the  legislature  may 
authorize  a  municipality  to  assess  the  expense  of  the  improve- 
ment of  streets  upon  the  property  benefited  thereby,  and  that 
such  assessment  is  not  a  taking  of  property  without  due  pro- 
cess of  law,  if  the  property  owner  has  had  an  opportunity  to  be 
heard  before  the  assessment  is  made,  has  been  frequently  held 
by  this  court. 

2.  Nor  is  such  an  act  a  violation  of  the  constitutional  pro- 
vision that  taxation  shall  be  equal  and  uniform:  King  v.  City 
of  Portland,  2  Or.  146;  Masters  v.  City  of  Portland,  24  Or. 
161  (33  Pac.  540) ;  Wilson  v.  City  of  Salem,  24  Or.  504  (34 
Pac.  9,  691);  Elliott,  Roads  &  Streets  (2  ed.),  §543;  Cooley, 
Taxation  (2  ed.),  pp.  634-636. 

3.  This  principle  is  recognized  in  many  other  Oregon  cases, 
but  as  applied  to  rural  highways,  it  is  contended  that  the  act 
violates  the  provision  of  subdivision  10  of  Section  23  of  Article 
IV  of  the  constitution,  which  provides  that  the  legislature  shall 
not  pass  special  or  local  laws  "for  the  assessment  and  collec- 
tion of  taxes  for  state,  county,  township  or  road  purposes."  It 
cannot  be  seriously  contended  that  this  law  is  local.  It  is,  by 
its  terms,  general  and  applicable  throughout  the  state,  and  may 
be  invoked  for  any  road,  for  the  improvement  of  which  a  ma- 
jority of  the  resident  landowners  of  the  county,  whose  lands  are 
within  the  taxing  district,  may  petition.    A  local  statute  is  one 
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which  applies  only  to  a  particular  locality  or  limited  part  of 
the  state,  and  the  inhabitants  of  that  part.  An  act  relating 
to  a  particular  road  in  Tillamook  County  was  held  to  be  void 
in  Maxwell  v.  Tillamook  County,  20  Or.  495  (26  Pac.  803), 
because  it  was  applicable  only  to  the  one  road  and  was  clearly 
local.  In  Ellis  v.  Frazier,  38  Or.  462  (63  Pac.  642:  53  L.  B. 
A.  454),  the  bicycle  tax  law  was  held  to  be  local  and  special, 
for  the  reason  that  it  applied  only  to  a  few  counties.  But  a 
law  is  not  local  or  special  that  is  applicable  throughout  the 
state,  even  though  its  operation  in  any  locality  is  made  to  de- 
pend upon  a  local  contingency,  or  a  particular  expediency  to  be 
ascertained  or  determined  by  a  public  vote  in  the  locality  or 
by  petition,  or  adjudication  of  a  court  or  other  authority  au- 
thorized by  the  act.  It  is,  nevertheless,  open  to  every  locality 
when  brought  within  its  terms.  This  is  the  holding  in  Fonts 
V.  Hood  River,  46  Or.  492  (81  Pac.  370:  1  L.  E.  A.,  N.  S., 
483) ;  Baxter  v.  State,  49  Or.  353  (88  Pac.  677) ;  Goodrich  v. 
Winchester  &  Deerfield  Twmpike  Co,  26  Ind.  119;  Palmer  v. 
Stumph,  29  Ind.  329 ;  and  PomI  v.  Gloucester  County,  50  N.  J. 
Law,  585  (15  Atl.  272:  1  L.  R.  A.  86).  The  Indiana  "act 
concerning  gravel  and  macadamized  roads''  (Laws  of  1903, 
p.  255,  c.  145)  is  almost  identical  with  the  one  under  consid- 
eration, and  the  constitution  of  that  state  prohibits  local  laws 
for  the  assessment  and  collection  of  taxes  for  road  purposes. 
There  it  was  held  that  an  earlier  law  of  like  import  is  general 
in  its  provisions  and  open  to  all  the  citizens  of  the  state  to 
avail  themselves  of  its  benefits :  Goodrich  v.  Winchester  &  Beer- 
field  Turnpike  Co.  26  Ind.  119;  Bowlin  v.  Cochran  et  al.  161 
Ind.  486  (69  N.  E.  153).  Statutes  in  other  states  authorizing 
special  assessments  upon  the  property  benefited  for  the  expense 
of  the  improvement  of  rural  highways  or  drainage  districts  are 
upheld:  25  Am.  &  Eng.  Ency.  Law  (2  ed.),  1183;  Lewis  et  al, 
V.  Laylin  et  ol,  46  Ohio  Si  663  (23  N.  E.  288) ;  Williams  v. 
Camma/^k,  27  Miss.  209  (61  Am.  Dec.  508) ;  Graham,  etc.,  v. 
Conger,  etc.  85  Ky.  582  (4  S.  W.  327) ;  Malchus  v.  District 
of  Highlands,  4  Bush  (Ky.),  547.  The  operation  of  this  stat- 
ute is  contingent,  depending  upon  the  wish  of  a  majority  of 
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the  landowners  in  the  vicinity  of  any  proposed  improvement 
and  upon  ilie  existence  of  certain  conditions,  but  it  is  appli- 
cable in  every  portion  of  the  state  alike  when  the  contingencies 
are  met. 

4.  It  is  also  contended  that  the  act  authorizes  the  assess- 
ment of  a  portion  of  the  expense  of  the  improvement  against 
plaintiff's  property  without  reference  to  benefits.  It  is  certain 
that  the  expense  of  such  improvements  can  be  assessed  only 
against  lands  benefited,  and  it  must  be  apportioned  according 
to  such  benefits:  0.  <&  C.  R.  Co.  v.  PoHland,  25  Or.  229  (35 
Pac.  452:  22  L.  K.  A.  713);  King  v.  Porilcmd,  38  Or.  402 
(63  Pac.  2:  55  L.  R.  A.  812) ;  Elliott,  Roads  &  Streets  (2  ed.), 
542.  But  this  statute  is  not  subject  to  the  criticism  that  it  au- 
thorizes such  assessment  in  excess  of  benefits.  The  act  relates 
to  improvements,  the  expenses  for  which  are  to  be  assessed 
"upon  real  estate  adjacent  thereto  and  benefited  thereby."  This 
is  expressed  in  Section'  2  of  the  act,  as  well  as  in  the  title.  In 
Section  2  the  viewers  are  directed  to  "make  an  estimate  of  the 
value  of  th6  benefits  to  all  lands  within  two  miles  of  such  im- 
provements, and  if  the  said  viewers  and  appraisers  find  that 
such  improvement  will  be  of  public  utility  and  convenience, 
and  that  the  costs  or  expenses  thereof,  including  damages 
caused  landowners  thereby,  will  be  less  than  the  benefit  to  the 
lands  within  two  miles  on  either  side  and  one  mile  beyond  the 
terminus  of  such  improvement,  they  shall  apportion  the  esti- 
mated costs,  expenses  and  damages  upon  all  the  said  lands 
within  two  miles  on  either  side,  and  one  mile  beyond  the  ter- 
minus, that  are  benefited,  according  to  the  benefits  to  be  de- 
rived therefrom."  Thus  the  act  clearly  contemplates  limiting 
the  assessment  to  lands  benefited  and  in  proportion  to  such 
benefits. 

5.  It  is  also  objected  that  the  limits  of  the  taxing  district 
are  fixed  arbitrarily  by  the  legislature,  and  do  not  include  all 
lands  benefited.  It  is  within  the  power  of  the  legislature  to 
fix  the  sum  to  be  raised,  and  also  to  prescribe  the  benefited 
district,  or  they  may  delegate  one  or  both  of  these  questions  to 
a  local  board  or  body:  Kinff  v.  Portland,  38  Or.  402;  Spencer 
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^-  Merchant,  125  U.  S.  345  (8  Sup.  Ct.  921 :  31  L.  Ed.  763) ; 

^V^ncer  v.  Merchant,  100  X.  Y.  585  (3  N.  E.  682) ;  Bauman 

^''  Ross,  167  U.  S.  548  (17  Sup.  Ct.  966:  42  L.  Ed.  270) ;  WiU 

^^'ams  V.  Eggleston,  170  U.  S.  304  (18  Sup.  Ct.  617:  42  L.  Ed. 

^047),     The  legislature  has  prescribed  the  taxing  district  and 

delegated  to  a  local  board  of  viewers  power  to  detennine  the 

^^'tent  of  the  benefits  and  the  manner  of  apportioning  the  ex- 

P^ose,    and  it  has  a  wide  discretion  in  describing  the  taxing 

^"*triet,  and  its  action  will  not  be  disturbed,  except  where  it 

^''early  appears  thiit  it  has  exceeded  its  constitutional  authority. 

^   taxing  power  is  unlimited,  except  as  restricted  by  the  fed- 

®*    constitution,  and  it  may  authorize  local  improvements  to 

^ade  at  the  expense  of  the  lands  benefited.     As  said  in 

"-^^^r-^r  V.  Merch<int,  100  X.  Y.  585  (3  N.  E.  682)  : 

.  x^  he  legislature  may  commit  the  ascertainment  of  the  sum 
^  \^  raised  and  of  the  benefited  district  to  commissioners,  Init 
*\^.  TVOt  bound  to  do  so,  and  may  settle  both  questions  for  itself; 

^pd   when  it  does  so  its  action  is  necessarily  conclusive  and 

beyond  review.^^ 

This  question  is  exhaustively  treated  by  Mr.  Justice  Wol- 
VERTOX,  in  King  v.  Portland,  38  Or.  402  (63  Pac.  2:  55  L.  R. 
A.  812),  and  he  concludes: 

*'Tho  authority  of  the  legislature  in  these  respects  is  almost 
without  limit.  Yet  that  there  is  a  limit  beyond  which  it  can- 
not go  all  will  concede.  When,  however,  it  has  exercised  its 
legislative  discretion,  and  prescribed  a  district  and  adapted  a 
method,  it  ought  to  l)e  plain  and  indisputable  that  it  has  ex- 
ceeded its  constitutional  authority  before  the  court  should  un- 
dertake to  set  at  naught  its  declared  will." 

There  is  nothing  suggested  in  the  case  before  us  that  indi- 
cates that  the  legislature  has  exceeded  its  authority  in  fixing  the 
taxing  district. 

6.  It  is  also  urged  that  lands  assessed  for  one  improvement 
are  unequally  burdened  in  case  of  a  further  improvement  over- 
lapping the  first  taxing  district.    By  Section  7  of  the  act  (Laws 
1905,  p.  414)  it  is  provided: 
50  Or. 27 
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"And  in  all  cases  where  any  road  has  been  constructed  under 
this  act,  and  another  road  shall  l)e  thereafter,  under  the  -pro- 
visions of  this  act,  constructed  within  four  miles  thereof,  the 
amount  to  be  assessed  against  all  lands  included  within  the 
overlapping  two-mile  lines  of  each  road  shall  be  equitably  de- 
termined by  the  county  court,  upon  the  report  of  said  viewers 
and  appraisers,  to  the  end  that  such  lands  shall  pay  only  a 
just  and  equitable  proportion  of  the  cost  of  constructing  each 
road  compared  with  other  lands  not  within  such  overlap." 

The  term  ^'road,"  as  used  here,  undoubtedly  means  the  por- 
tion improved,  and  the  improvement  of  any  other  portion  of 
the  same  road  would  be  another  road  within  the  meaning  of 
this  act,  and  therefore  lands  within  such  overlap  are  protected 
from  unequal  burdens.  If  the  portion  of  the  viewers'  report 
that  is  in  the  transcript  correctly  states  the  method  of  comput- 
ing the  assessment  against  the  lands  benefited,  it  would  seem 
to  be  erroneous  in  so  computing  a  certain  proportion  of  the 
total  expense  against  each  class  regardless  of  the  acreage  in 
such  class;  but  it  does  not  appear  how  plaintiff's  lands  are 
classified,  or  that  they  are  injuriously  affected,  and  such  errors 
are  not  for  correction  in  this  court. 

7.  Ample  opportunity  is  afforded  a  landowner  within  the 
taxing  district  to  question  the  action  of  the  viewers  as  to 
whether  his  land  is  benefited  at  all,  or  as  to  how  much  it  may  be 
benefited,  and  as  to  whether  the  assessment  on  his  land  is  pro- 
portionate to  its  benefits,  and  he  has  a  right  to  appeal  to  the  cir- 
cuit court  from  the  action  of  the  county  court  as  to  these  ques- 
tions, and  that  remedy  is  exclusive,  unless  it  is  obvious  from  the 
circumstances  of  the  case  that  the  plan  or  method  adopted  in  es- 
timating the  benefits  and  assessing  the  expenses  amounts  to  a 
fraud  upon  him.  Equity  will  not  review  the  action  of  the  legis- 
lature in  fixing  the  taxing  district,  or  of  the  viewers  in  estimat- 
ing the  value  of  benefits  to  lands  within  the  taxing  district,  or  in 
apportioning  the  expense  of  the  improvement,  except  where  it  is 
plain  that  the  constitutional  authority  of  the  legislature  has  been 
exceeded.  The  one  is  the  act  of  the  legislature  itself,  and  the  other 
the  exercise  of  a  delegated  power,  and  hence  the  power  and  dis- 
cretion of  the  viewers  are  coextensive  with  that  of  the  legisla- 
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ture  while  acting  within  the  terms  of  the  act,  and,  as  said  by 
Mr.  Justice  MiooRE,  in  0.  £  C.  R,  Co,  v.  Portland,  25  Or.  229 
(35  Pac.  452:  22  L.  B.  A.  713),  "these  are  questions  of  policy 
with  which  the  legislature  and  its  creature,  the  municipal  cor- 
poration, deals,  and  the  courts  have  no  right  to  interfere,  ex- 
cept in  case  of  fraud  or  oppression,  or  some  wrong  constitut- 
ing a  plftin  abuse  of  such  discretion.^' 

Therefore  the  court  erred  in  overruling  the  demurrer  to  the 
complaint,  and  the  decree  will  be  reversed,  and  decree  rendered 
here  dismissing  the  suit.  Reversed. 


Decided  10  January,  rehearlns  denied  24  March,  IMS. 

CUSITER  V.  CITY  OF   8IL.VERTOX. 

88Pac.2!M. 

RsYiBir— Rbturn— O0NCLU8IVENB88— Jury  List. 

1.  The  return  on  a  writ  of  review  to  review  Judicial  proceedings  Is  conclu- 
sive as  to  the  facts.  The  return  on  a  writ  of  review  to  review  proceedlncrs  of  the 
recorder's  oonrt  of  a  city  on  a  trial  for  the  violation  of  a  niunloliMil  ordinance, 
showed  that  accused  demanded  a  Jury,  and  that,  the  court  having  no  list  of 
Jurors  In  accordance  with  Section  2861  et  ««</.,  B.  A  O.  Oomp..  ordered  an  officer 
to  select  Jurors,  and  that  accused  objected  to  that  manner  of  selectluR  a  Jury, 
and  filed  a  motion  that  a  Jury  be  selected  from  the  Jury  lint.  Held  to  show 
that  accused,  at  the  time  of  his  demand  for  a  Jury,  had  the  right,  as  expressly 
authorized  by  Section  8297.  B.  A  O.  Oomp.,  to  demand  a  Jury  from  the  Jury  list, 
and  the  court  could  not  direct  an  officer  to  select  a  Jury. 

J  vbt—8ki<bction— Justices*  Courts. 

2.  Where  a  party,  as  authorized  by  Section  2267.  B.  A  O.  Oomp..  demands  a 
Jury  selected  from  the  Jury  list.  pro>'ided  for  by  Hection  2261  et  »eq„  the  court 
cann-ot,  over  the  objections  of  such  party,  direct  an  officer  to  summon  a  Jury 
as  authorized  by  sections  2221  and  2828.  though  the  court  has  no  Jury  list. 

Appeai/— New  Trial— Exceeding  Jurisdiction— Mistrial. 

3.  Where  the  error  of  the  court  on  a  prosecution  for  the  violation  of  a  munic- 
ipal ordinance  resulted  from  exceeding  Its  Jurisdiction  In  directing  an  officer 
to  summon  a  Jury,  notwithstanding  the  demand  of  accused  for  a  Jury  from 
the  Jury  list,  the  error  amounted  to  a  mistrial  only,  and  the  cause,  after  con- 
viction, must  be  remanded  for  new  trial. 

From  Marion:  William  Galloway,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

This  action  was  brought  to  review  the  proceedings  of  the 
Recorder's  Court  of  the  City  of  Silverton,  wherein  the  peti- 
tioner was  charged  with  the  violation  of  an  ordinance  to  pre- 
vent the  obstruction  of  streets  and  to  prohibit  throwing  rub- 
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hish  into  streets,  and  imposing  a  fine  for  a  violation  thereof. 
It  is  averred  in  the  petition  that  the  complaint  was  made  and 
filed  on  Kovemher  21,  190G;  that  on  that  date  plaintiff  was 
arrested  and  entered  a  plea  of  not  guilty,  whereupon  the  trial 
was  set  for  December   10,   1906;  that  it  was  then  continued 
until  December  15,  1906,  at  the  hour  of  10  o'clock  a.  m.,  at 
which  time  plaintiff  demanded  a  trial  bv  jury  and  deposited 
the  required  jury  fee,  and  also  demanded  that  a  jury  be  se- 
lected from  the  regular  jury  list,  and  be  drawn  from  the  jury 
box  of  said  court;  that. the  court  denied  plaintiff's  demand  for 
a  selected  jury,  but  issued   an  order  to  the  city  marshal   to 
summon  six  citizens  of  the  City  of  Silverton  as  jurors  in  said 
cause,  which  he  did.     Whereupon  plaintiff  filed  written  objec- 
tions to  the  trial  of  the  cause  by  the  jury  so  drawn,  and  ob- 
jected to  each  and  every  member  of  the  jury  for  reasons  par- 
ticularly specified   and  set  forth.     Notwithstanding  his  objec- 
tions, plaintiff  was  tried  before  the  jury  thus  drawn,  convicted 
of  the  charge,  and  sentenced  by  the  court  to  pay  a  fine  of  $10 
and  the  costs  of  the  action.     Upon  the  return  to  the  writ  being 
filed,  defendants  herein  filed  a  motion  to  dismiss  the  writ  and 
affirm  the  proceedings  of  the  trial  court,  but  also  asked  that, 
in  the  event  the  court  should  be  of  the  opinion  that  the   re- 
corder's court  exceeded  its  jurisdiction  in  refusing  plaintiff^s 
request  for  a  selected  jury,  the  cause  be  remanded  to  the  lower 
court,  with  directions  to  allow  plaintiff's  request.     Upon   the 
hearing  the  circuit  court  denied  defendant's  motion,  sustained 
the  petition,  and  set  aside  the  judgment,  but  made  no  order 
remanding  the  cause  for  further  proceedings.     From  this  judg- 
ment, defendants  appeal.  Modified. 

The  ease  was  submitted  on  briefs,  under  the  proviso  of  Rule 
16:  35  Or.   587,  600. 

For  appellant  there  was  a  brief  over  the  name  of  Mr.  George 
G.  BingMm. 

For  respondent  there  was  a  brief  over  the  names  of  Mr.  L.  11. 
McMahan  and  Mr,  J,  E.  Hammond. 


Jan.  1908]      Cusiter  v.  City  of  Silverton.  421 

Opinion  by  Mr.  Commpssioner  Slater. 

The  invalidity  of  the  judgment  is  based  upon  the  charge 
that  plaintiff  was  tried,  over  his  objection,  before  a  jury  sum- 
moned by  the  oflBcer  of  the  court,  instead  of  being  drawn  and 
selected  from  the  regular  jury  list,  as  demanded  by  him.  The 
charter  of  the  City  of  Silverton  provides,  in  substance,  that 
the  city  recorder  shall  be  ex  officio  police  judge,  and  the  judicial 
officer  of  the  corporation,  and  shall  hold  court,  which  shall  be 
known  as  ^'police  court";  that  he  shall  have  jurisdiction  of  all 
crimes  defined  by  ordinance,  and  the  jurisdiction  and  authority 
of  a  justice  of  the  peace,  and  he  shall  be  subject  to  the  general 
laws  prescribing  the  duties  of  justices  of  the  peace;  that  in  all 
criminal  cases  before  him,  including  all  violation  of  city  ordi- 
nances, he  shall  be  governed  by  the  general  laws  of  the  State 
governing  justices  of  the  peace  in  similar  cases,  but  in  the  pro- 
ceedings for  violation  of  city  ordinances  the  trial  shall  be  with- 
out a  jury,  unless  the  defendant,  on  demanding  a  jury,  shall 
deposit  a  sum  sufficient  to  pay  the  per  diem  for  the  jury  for 
one  day.  The  general  laws  governing  trials  and  proceedings  in 
criminal  actions  in  justices'  courts  provide  that  upon  a  plea 
other  than  a  plea  of  guilty,  if  the  defendant  does  not  then  de- 
mand a  trial  by  jury,  the  justice  must  proceed  to  try  the  issue 
(Section  2270,  B.  &  C.  Comp.).  and,  if  a  trial  by  jury  be  de- 
manded, a  jury  must  be  selected  and  summoned  as  in  a  civil 
action  in  a  justice's  court  (Section  2271,  B.  &  C.  Comp.). 

In  Chapter  5,  Title  XX,  B.  &  C.  Comp.,  relating  to  actions 
and  proceedings  in  justices'  courts  in  civil  actions,  it  is  found 
that  each  justice  is  required  to  have  a  jury  list  to  be  made  by 
him  on  the  first  Monday  in  each  year  in  the  particular  manner 
therein  stated,  from  which  juries  are  to  be  drawn  for  one  year 
and  until  another  list  is  selected;  but,  if  for  any  reason  the 
making  of  the  jury  list  is  omitted  and  neglected  at  the  time 
designated,  the  same  may  be  done  on  the  first  Monday  of  any 
month  following,  to  serve  until  the  close  of  the  year  and  until 
another  is  made.  The  justice  is  also  required  to  keep  a  jury 
box,  in  which  is  to  be  placed  separate  ballots  containing  the 
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name  of  each  person  on  the  jury  list.  When  a  right  to  a  se- 
lected jury  is  established,  it  is  to  be  drawn  from  this  jury  box; 
but  Section  2257,  B.  &  C.  Comp.,  provides  that 

"*  *  When  a  jury  is  demanded  in  a  justice's  court,  instead 
of  being  selected  by  the  officer  as  provided  in  Chapter  6  of  this 
act,  such  jury  must  be  drawn  and  selected  from  the  jury  list 
of  the  precinct  if  either  party  require  it/' 

That  section  is  a  part  of  the  original  justice's  act  of  1864, 
and  Chapter  6  thereof,  referred  to  in  this  section,  provides 
another  and  different  mode  of  obtaining  a  jury  by  it  being 
selected  by  an  officer  on  the  order  of  the  court,  as  was  done 
in  the  case  now  under  review.  That  chapter,  however,  was  re- 
pealed by  act  of  February  17,  1899  (Laws  1899,  p.  119) ;  but 
those  provisions  relating  to  the  summoning  of  a  jury  by  an 
officer  were  re-enacted  by  the  repealing  act  and  now  appear  as 
Sections  2221-2222,  in  Chapter  3  of  the  Justice's  Code  (B.  &  C. 
Comp.  §§2221-2222). 

1.  It  is  contended  by  appellants  that,  to  entitle  a  party  to  a 
selected  jury,  he  must  not  only  demand,  a  jury,  but,  by  the 
provisions  of  Section  2257,  B.  &  C.  Comp.,  must  also  at  the 
same  time  demand  that  it  be  drawn  and  selected  from  the  jury 
list  of  the  precinct;  and  the  respondent  seems  to  concede  that 
to  be  the  law.  Appellants  also  contend  that  the  demand  of  de- 
fendant, in  the  action  for  a  selected  jury,  was  not  in  time,  be- 
cause it  is  claimed  it  was  not  made  by  him  when  he  demanded 
a  jury,  but  after  the  jury  chosen  and  summoned  by  the  officer 
had  appeared.  This  claim  is  resisted  by  the  plaintiff  in  the 
writ,  who  asserts  that  his  demand  for  a  selected  jury  was  made 
at  the  time  he  demanded  the  jury.  This  issue  must  be  deter- 
mined by  the  return  on  the  writ,  which  is  conclusive.  It  con- 
tains a  transcript  of  the  orders  of  the  court  and  minutes  of 
the  trial,  which  substantially  confirm  the  averments  of  the 
petition.  It  appears  therefrom  that  on  December  15,  1906, 
at  the  hour  of  7  p.  m.,  the  time  set  for  the  trial,  defendant  de- 
manded a  jury  trial  and  deposited  with  the  court  the  required 
amount  as  jury  fee.  Immediately  succeeding  the  entry  of  this 
fact  is  the  following: 
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"The  court  had  no  selected  list  of  jurors  in  a  jury  box  in 
accordance  with  Sections  2251,  2252,  2253,  2254,  2255  or  2256 
of  said  code,  or  otherwise,  or  at  all.  Whereupon  the  court  is- 
sued an  order  to  the  chief  of  police  of  the  City  of  Silverton, 
directing  him  to  select  six  men,  or  a  greater  number,  if  any  of 
those  already  selected  should  be  rejected." 

Then  follows  a  full  copy  of  the  order  of  the  court,  by  the 
terms  of  which  the  jurors  were  to  appear  "at  the  hour  of  7 
p.  m.  of  this  day,"  which  order  was  dated  December  15,  1906. 
After  this  entry  there  is  recorded  the  return  of  the  officer, 
which  is  without  date.    Then  follows  this  entry: 

"The  defendant  objected  and  protested  against  the  above 
manner  of  selecting  a  jury,  and  filed  his  motion  that  a  jury  be 
drawn  from  a  selected  list  of  jurors  and  from  a  jury  box,  as 
required  by  Sections  2251,  2252,  2253,  2254,  2255  or  2256  of 
the  statutes  of  the  State  of  Oregon." 

After  overruling  of  defendants  motion,  it  is  stated  in  the 
record  that  defendant  filed  his  written  objections,  which  are 
of  the  same  import  and  are  set  out  in  full. 

The  record  shows  conclusively  both  a  demand  for  a  jury 
and  for  one  selected  from  a  jury  list;  but,  because  the  entry 
of  the  order  to  the  officer  and  his  return  thereon  intervene  be- 
tween the  record  of  the  defendant's  demand  for  a  jury  and  for 
a  selected  jury,  the  conclusion  is  sought  to  be  drawn  that  such 
demands  were  made  at  different  times,  and  the  latter  one  after 
the  jury  summoned  by  the  officer  had  appeared.  But  the  order 
in  which  these  entries  have  been  made  is  not  conclusive  that 
the  facts  evidenced  by  them  occurred  in  that  order,  unless  it 
were  so  stated  in  the  record.  A  justice's  record  is  not  made 
in  the  precise  and  formal  way  and  with  such  accuracy  as  that 
of  a  court  of  record.  There  is  nothing  affirmatively  stated  in 
this  record  to  indicate  at  what  precise  relative  time  of  the  pro- 
ceedings of  that  session  of  the  court  the  above  objections  and 
protests  of  defendant  and  his  demand  for  a  selected  jury 
were  in  fact  made  with  reference  to  the  other  noted  or  recorded 
events  of  that  evening.  But  the  subject-matter  of  the  entry 
would  indicate  that  his  demand  for  a  selected  jury  must  have 
preceded  in  .time  the  order  of  the  court  to  its  officer  to  bring  in 
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a  jury,  and  was  coincident  with  his  demand  for  a  jury.  If  this 
is  not  the  fact,  why  is  it  that  the  court  thought  it  necessary  to 
state  in  the  record,  as  it  did,  that  the  reason  for  directing  the 
officer  to  bring  in  a  jury  was  that  the  court  had  no  selected  list 
of  jurors  in  a  jury  box  in  accordance  with  certain  sections  of 
the  code?  Is  the  court  not  there  arguing  against  the  right 
of  a  selected  jury  ?  The  sections  of  the  code  there  enumerated, 
being  the  same  sections  enumerated  by  defendant  in  his  demand 
for  a  selected  jury  and  recorded  later  on,  is  also  of  some  sig- 
nificance. The  reason  for  this  entry  and  its  contents  can  be 
explained  only  upon  the  theory  that  a  previous  demand  had 
been  made  by  the  defendant  for  a  selected  jury,  as  well  as  for 
a  jury,  but  for  want  of  a  proper  list,  that  part  of  defendant's 
demand  could  not,  ,in  the  opinion  of  the  court,  be  allowed, 
whereupon,  it  is  recorded,  he  issued  the  order  to  the  officer. 

2.  The  fact  that  the  trial  court  had  no  precinct  jury  list 
from  which  a  jury  may  be  drawn,  is  not  a  valid  reason  for  deny- 
ing a  proper  demand  by  a  party  to  the  action  for  a  selected 
jury.  The  statute  gives  that  right  to  a  defendant  when  he  makes 
a  proper  demand,  and  the  neglect  of  the  court  to  have  a  pre- 
cinct jury  list  for  the  convenience  of  the  court  in  summoning 
a  jury  by  its  officer  cannot  serve  to  take  away  that  right.  It 
seems  to  have  been  conceded  by  the  court  that  the  defendant  in 
the  action  was  at  least  entitled  to  trial  by  a  jury;  and,  if  he 
were  entitled  to  a  jury  at  all  and  made  the  proper  demand  for 
a  selected  jury,  which  we  think  the  record  shows,  he  was  enti- 
tled to  have  it  selected  as  the  law  provided,  and  he  could  not 
be  legally  compelled,  over  his  objections,  to  go  to  trial  before 
a  jury  selected  by  the  officer.  The  trial  court,  therefore,  ex- 
ceeded its  jurisdiction  in  that  respect,  and  the  circuit  court 
committed  no  error  in  setting  the  judgment  aside. 

3.  The  error  of  the  trial  court,  however,  was  to  the  extent 
only  of  exceeding  its  jurisdiction  in  a  particular  matter  of  its 
procedure  in  the  course  of  the  trial  of  a  cause  of  which  it  had 
jurisdiction  as  to  the  subject-matter  as  well  as  of  the  person 
of  the  defendant  therein,  and  amounts  to  a  mistrial.  For  this 
reason  the  judgment  appealed  from  should  be  modified,  and  the 
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cause  remanded  to  the  lower  court,  with  instructions  to  remand 
to  the  trial  court,  with  directions  to  set  aside  the  judgment  and 
take  such  other  and  further  proceedings  therein  as  may  be 
proper.     The  petitioner  should  recover  costs  in  this  court. 

Modified. 


Decided  16  January,  rehearing  denied  24  March,  19(R 
BROWN   V.  CITY   OF    SIIiVERTON. 

W  Pac.  2S7. 

Costs  and  Disbursements. 

Under  Section  666,  B.  A  O.  Oomp.,  the  allowance  of  costs  and  dlsburHements 
In  the  appellate  court  Is  entirely  discretionary,  and  they  wlU  be  awarded  as 
different  circumstances  niay  seem  proper. 

From  Marion:  William  Galloway,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

This  action  was  brought  to  review  the  proceedings  of  the 
recorder's  court  of  the  City  of  Silverton,  wherein  the  petitioner 
was  charged,  tried  and  convicted  of  the  violation  of  an  ordi- 
nance prohibiting  the  obstruction  of  streets.  The  petition  and 
the  material  facts  are  the  same  as  in  Cusiter  v.  City  of  Silver- 
ton,  and  a  like  judgment  was  entered  by  the  circuit  court,  from 
which  the  defendant  appeals.  Modified. 

The  case  was  submitted  on  briefs,  under  Rule  16 :  35  Or.  587, 
600. 

For  appellant  there  was  a  brief  over  the  name  of  Mr,  George 
ff.  Bingham. 

For  respondent  there  was  a  brief  over  the  names  of  Mr,  L, 
H.  McMahcun  and  Mr.  J.  E.  Hammond. 

Opinion  by  Mr.  Commissioner  Slater. 

The  material  facts  being  identical  with  the  case  of  Cusiter  v. 
Ciiy  of  Silvetion,  50  Or.  419  (93  Pac.  234),  that  case  is  control- 
ling. Therefore  the  judgment  appealed  from  should  be  modi- 
fied, and  the  cause  remanded  to  the  lower  court,  with  instruc- 
tions to  remand  to  the  trial  court,  with  directions  to  set  aside 
the  judgment  and  take  such  further  proceedings  therein  as  may 
be  proper,  not  inconsistent  with  this  opinion.  The  petitioner 
should  recover  costs  in  this  court.  Modified. 


426  State  v.  Kline.  [50  Or. 

Argued  10  October,  decided  17  December,  19(17. 

STATE  V,  KlilKE. 

0B  Pac.  287. 

Cbixinai.  Law— Chanob  of  Vbnce— Affidavits— Nbcessity—Statl*- 
toby  peovision8. 

1.  Under  Section  1260,  B.  A  O.  Oomp..  providing  that  in  an  action  for  a  felony, 
where  the  cause  is  at  iBSue  upon  a  question  of  fact,  the  court  may  order  the 
place  of  trial  to  be  changed,  when  it  appears  by  afQdavlt,  to  the  satisfaction 
of  the  court,  that  a  fair  and  impartial  trial  cannot  be  had  in  the  county,  etc., 
a  motion  for  a  change  of  venue  in  an  action  for  a  felony,  when  a  transfer  of 
the  cause  is  objected  to,  raises  an  i^sue  which  must  be  determined  by  the 
court  from  an  inspection  of  affidavits. 

Same— Appeal— Record— Bill  of  £xception8— Contents. 

2.  Affidavits  for  a  change  of  venue  must  be  incorporated  in  a  bill  of  excep- 
tions and  transmitted  to  the  Supreme  Ck>urt,  in  order  to  have  the  action  of  the 
trial  court  reviewed  on  appeal,  if  such  action  is  assigned  as  error,  and  where 
such  affidavits  are  merely  certified  by  the  clerk,  it  does  not  make  them  a  part 
of  the  bill  of  exceptions,  and  alleged  error  in  refusing  to  grant  a  change  can- 
not be  considered. 

Sepabatb  Tbial  of  Defendants— Misdemeanor— Review  of  Ooukt*.h 
Discretion. 

8.  Under  Section  ISWk  B.  A  O.  Oomp.,  providing  that  when  two  or  more 
defendants  are  Jointly  indicted  for  a  felony,  any  defendant  requesting  it  must 
be  tried  separately,  but  that  in  other  cases  defendants  Jointly  indicted  may 
be  tried  separately  or  Jointly,  in  the  discretion  of  the  court,  refusal  on  appeal 
from  Justice ^s  court  to  grant  separate  trials  to  persons  charged  with  a  misde- 
meanor, will  not  be  held  error,  when  the  bill  of  exceptions  does  not  show  that 
the  court  abused  its  discretion. 

Statutes— Veto  Power— Absence  of  Constitutional  Provisions. 

4.  In  a  democratic  form  of  government,  the  authority  of  an  executive  to 
veto  an  enactment  of  the  legislative  department,  is  not  an  inherent  power, 
and  can  be  exercised  only  when  sanctioned  by  a  constitutional  provision. 

Same— Enactment- Approval— Constitutional  Provisions. 

6.  The  amendment  of  Section  1,  Article  IV,  of  the  Constitution  of  Oregon 
(B.  A  O.  Oomp.  p.  72),  reserves  to  the  people  the  initiative,  the  right  to  propose 
laws  and  amendments  to  the  Constitution,  and  to  enact  or  reject  them  at  the 
polls,  and  the  referendum,  the  right  to  approve  or  reject  at  the  polls  any  act 
of  the  legislative  assembly,  and  provides  that  the  referendum  may  be  ordered 
by  petition  or  the  legislative  assembly:  also  that  the  veto  power  of  the  Gov- 
ernor shall  not  extend  to  measures  referred  to  the  people.  Const.  Oregon.  Art. 
V,  S  16,  provides  that  every  bill  which  shall  have  passed  the  legislative  assem- 
bly, shall  be  presented  to  the  Governor  for  his  approval  before  it  becomes  a  law. 
Ifeld^  that  a  law  proposed  by  petition  and  enacted  by  the  people  under  the  in- 
itiative, need  not  be  approved  by  the  Governor. 

Criminal  Law— Evidence— "  Prima  Facie  Evidence  "  Defined. 

0.  "Prima  facie  evidence'^  is  that  degree  of  proof  which,  unexplained  or 
uncontradicted,  is  by  itself  sufficient  to  establish  the  truth  of  a  legal  principle 
asserted  by  a  party. 

Intoxicating  Liquors  — Criminal  Prosecutions  — Admissibility  of 
Evidence. 

7.  Under  the  local  option  law  (Laws  1905,  p.  47.  S  10),  providing  that  the  order 
of  the  county  court  declaring  tho  result  of  a  local  option  election  shall  be  held 
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to  be  prima  facie  evidence  that  all  the  provisions  of  the  law  have  been  com- 
piled with  In  giving  notice,  etc.,  the  order  of  the  county  court  Is  admissible  In 
a  criminal  prosecution  for  violating  that  law.  without  Introducing  the  peti- 
tion, notices,  etc.,  but  the  burden  Is  on  the  accused  to  overcome  such  prima 
facie  proof. 

Constitutional  Law— Impairment  of  Vbstbd  Rights —Burden  of 
Proof— Statutory  Crimes. 

8.  The  rule  which  imposes  upon  the  defendant  the  burden  of  proof  In  a 
prosecution  for  a  statutory  crime  does  not  violate  any  vested  right  which  he 
possesses. 

Criminal  Law— Appeal  Record— Bill  of  Exceptions— Matters  not 
Included. 

9.  Documentary  evidence  which  Is  not  made  a  part  of  the  bill  of  excep- 
tions cannot  be  considered  on  appeal. 

Same— Review-Necessity  foiI  Presentation  of  Questions  in  Trial 
Court. 

10.  The  only  questions  brought  up  for  review  on  appeal  in  a  law  atrtlon,  are 
such  as  have  been  properly  submitted  to  and  considered  by  the  trial  court. 

Same— Presumptions— Notice  to  Produce  Original  Document. 

11.  B.  A  0.  Oomp.,  {  708.  subd.  1.  provides  that  secondary  evidence  of  the 
contents  of  a  writing  may  be  given  when  the  original  is  In  the  possession 
of  the  party  against  whom  It  is  offered,  and  he  withholds  it  after  receiving 
reasonable  notice  to  produce  it,  as  required  by  section  771.  A  bill  of  excep- 
tions on  appeal  in  a  prosecution  for  violating  the  local  option  law.  showed 
that  an  Internal  revenue  license  was  Issued  to  defendants,  and  was  in  their 
possession,  but  it  was  not  made  to  appear  that  any  notice  to  produce  it  had 
been  given  to  them.  The  only  objection  to  parol  proof  of  the  contents  of  the 
license  was  that  it  was  incompetent.  Immaterial,  irrelevant,  and  not  the'best 
evidence.  Heldt  that  as  want  of  notice  was  not  suggested.  It  must  be  pre- 
sumed In  favor  of  the  judgment  rendered,  that  testimony  as  to  the  demand  to 
produce  the  license  was  duly  given. 

Same— Admission  of  Manuscript— absence  from  Record. 

12.  Where  a  manuscript  sent  up  with  a  package  of  papers  on  appeal  Is  not 
made  a  part  of  the  bill  of  exceptions  nor  properly  identified.  It  must  be  pre- 
sumed that  no  error  was  committed  in  admitting  it  In  evidence. 

Same- Matters  not  of  Record- Bill  of  Exceptions. 

18.  Where  the  bill  of  exceptions  on  an  appeal  from  a  conviction  for  viola- 
tion of  the  local  option  law  referred  to  a  writing  in  the  following  terms: 
"Defendants  offered  in  evidence  articles  of  incorporation  of  the  Oorvallls 
Social  A  Athletic  Olub  (marked  'Defendants' Exhibit  D').  as  follows:  (Clerk 
print) "--and  that  was  the  only  reference  to  the  document,  and  the  direction 
to  print  was  not  obeyed,  though  the  articles  of  Incorporation  may  have  been 
included  in  a  package  of  papers  certified  to  by  the  clerk,  it  was  not  a  part  of 
the  bill  of  exceptions,  and  when  not  identified  by  the  trial  judge.  It  cannot  Ix' 
considered  on  appeal. 

Intoxicating  Liquors- Criminal  Prosecutions— Sale— Incorporated 
Club. 

14.  Under  the  local  option  law  (Ijaws  1906,  p.  48,  S  15).  forbidding  under  pen- 
alty any  person  in  prohibition  territory  to  sell,  exchange,  or  give  away,  with 
Intent  to  evade  the  provisions  of  the  law,  any  intoxicating  liquors  whatsoever, 
where  intoxicating  liquors  are  purchased  by  an  incorporated  society,  and  sold 
or  distributed  to  the  members  nt  approxinintr  cost,  the  act  conHtituted  a  sale. 
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iNFOBMATiox— Waiver  of  Defects— Duplicity— Failure  to  Demur. 

16.  Where  a  complaint  charged  defendants  with  selling  "and  ^^  giving  away 
Intoxicating  liquors  with  Intent  to  evade  the  law,  a  failure  to  demur  on  thi* 
ground  of  duplicity  In  the  specification  of  the  charge,  was  a  waiver  of  any 
defect  on  that  account. 

Intoxicating  Liquors- Offenses  — Sales  — Statutory   Provisions  — 
Exceptions— Social  Clubs. 

16.  The  local  option  law,  section  2  (Laws  1906,  p.  42),  provides  that  the  inhi- 
bition of  the  sale  of  Intoxicating  liquors,  when  effectuated,  shall  not  prohibit 
the  sale  of  certain  liquors  for  certain  excepted  purposes,  but  no  reference  Is 
made  therein  to  clubs.  Held,  that  when  the  prohibition  law  became  operative 
In  a  certain  county.  It  ez  propria  vigore  Inhibited  all  social  clubs  within  the 
county  from  selling  or  gUlng  to  members  thereof,  Intoxicating  liquors  with  a 
purpose  of  evading  the  law. 

Constitutional  La w  —  Delegation  of  Legislative  Power  — Local 
Option  Law. 

17.  The  local  option  law  (Laws  1006,  p.  41)  is  not  unconstitutional  as  a  dele- 
gation of  legislative  power,  since  the  power  to  enact  a  law  is  not  delegated, 
but  authority  was  merely  conferred  upon  the  people  of  the  counties  to  deter- 
mine by  a  majority  vote,  whether  a  law  already  passed  for  the  entire  State 
shall  be  applicable  to  such  county,  since  It  is  the  majority  vote  of  the  electors, 
and  not  the  order  of  the  county  court,  that  effects  the  result,  and  the  sale  is 
forbidden  by  operation  of  the  law. 

Intoxicating  Liquors— Criminal  Prosecutions— I NSTRUcrrioNs. 

18.  In  a  prosecution  for  violation  of  the  local  option  law,  where  B.,  a  wit- 
ness, testified  that  at  about  the  time  stated  in  the  complaint,  he  went  Into  a 
building  formerly  operated  as  a  saloon,  and  there  talked  with  one  of  the 
defendants:  that  at  the  time  he  obtained  a  half  pint  of  brandy,  for  which  he 
offered  to  pay,  but  that  the  accused  told  him  that  an  assessment  would  sulv 
sequently  be  made  for  the  expense  of  the  Oorvallis  Social  and  Athletic  Olub; 
that  he  thereafter  paid  an  assessment  of  40  cents;  that  he  had  not  In  the 
meantime  procured  any  other  goods  at  that  place;  that  the  sum  paid  was 
more  than  the  ordinary  price  of  such  liquor,  and  that  he  thought  the  assess- 
ment Imposed  upon  him  Included  his  right  to  visit  the  clubrooms— It  was  not 
error  to  Instruct,  that  if  the  club  was  the  owner  of.  or  kept  intoxicating  liquor, 
which  was  sold  or  given  to  B.  for  the  purpose  of  evading  the  local  option  law, 
and  that  defendants,  or  either  of  them,  aided  or  authorized  such  sale  or  gift 
with  such  intent,  the  averments  In  the  complaint  were  sufficiently  estalv 
llshed,  for  the  use  of  the  expression  "sale  or  gift'*  was  proper  to  dispel  any 
doubt  as  to  the  nature  of  the  disposal  of  the  liquor  under  the  circumstances 
mentioned. 

Same— Evidence— Internal  Revenue  License— Statutory  Provisions 
—"Person." 

19.  The  local  option  law,  section  18  (Ijtiws  1006,  p.  60),  provides  that  the  issu- 
ing of  a  license  or  Internal  revenue  special  tax  stamp  by  the  Fe<Ieral  govern- 
ment to  any  person  for  the  sale  of  intoxicating  liquors  sh*ill  be  prima  facie 
evidence  that  such  person  is  selling,  exchanging,  or  giving  away  Intoxicating 
liquors.  Held,  that  the  term  "person,"  as  used.  Includes  the  word  "corpora- 
tion"; hence  it  was  not  error  to  instruct  that  if  an  Internal  revenue  license 
had  l)een  issued  to  a  certain  club  authorizing  the  sale  of  Intoxicating  liquor, 
such  license  was  prima  facie  evidence  that  the  club  was  engaged  In  selling, 
exchanging,  or  giving  away  intoxicating  liquors,  but  that  such  finding  alone 
would  not  lK»  applicable  to  the  defendants,  or  either  of  them. 
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From  Benton :  Lawrence  T,  Habkis,  Judge. 
The  defendant  was  convicted  of  violating  the  local  option  law, 
and  from  the  judgment  rendered  thereon  he  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Weatherford 
i('  Wyait,  with  an  oral  argument  by  Mr.  James  R.  Wyatt. 

For  the  State  there  was  a  brief  over  the  names  of  George  M, 
Brown,  District  Attorne}^,  and  E,  R,  Bryson  and  W\  S.  McFad- 
den.  with  an  oral  argument  by  Mr.  Bryson. 

Mr.  Justice  Moore  delivered  the  opinio-n  of  the  court. 

The  defendants,  Charles  M.  Kline  and  Merwin  McMaines, 
were  jointly  convicted  in  a  justice's  court  of  Benton  County  of 
the  crime  of  selling  and  giving  away  intoxicating  liquor  with 
a  purpose  of  evading  the  provisions  of  the  local  option  law  of 
Oregon,  alleged  to  have  been  committed  in  that  county.  August 
18,  1905,  by  then  and  there  unlawfully  selling  and  giving  away, 
with  such  intent,  intoxicating  liquor  to  one  Thomas  Bell,  at 
which  time  the  sale  of  that  kind  of  drink  had  been  prohibited 
in  the  entire  municipality,  stating  when  and  how  the  interdic- 
tion was  effected,  and  further  averring  that  the  law  was  then 
and  there  in  full  force  and  effect.  The  defendants  appealed 
from  the  sentences  imposed  upon  them  to  the  circuit  court  for 
that  county,  where  the  cause  was  tried  anew,  and  McMaines  ac- 
quitted; but  Kline  was  convicted,  and,  from  the  judgment  which 
followed,  he  appeals  to  this  court. 

1.  It  is  contended  by  his  counsel  that  an  error  was  committed 
in  refusing  to  grant  a  change  of  venue.  To  secure  a  transfer 
of  the  cause  to  another  county  for  trial,  the  defendant  interposed 
a  motion  which  states  that  it  was  based  on  affidavits  filed  there- 
with. A  number  of  affidavits,  newspaper  clippings  and  other 
papers  were  fastened  together  and  sent  up  to  this  court,  but 
they  are  not  made  a  part  of  the  bill  of  exceptions  or  identified 
in  any  manner  by  the  trial  judge.  A  motion  to  secure  a  change 
of  venue  in  an  action  for  a  felony,  when  a  transfer  of  the  cause 
is  objected  to,  raises  an  issue  which  must  be  determined  by 
the  court  from  an  inspection  of  affidavits:  B.  &  C.  Comp.  §  1250. 
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2.  These  written  declarations  under  oath  constitute  the  proof, 
which,  like  all  other  evidence,  must  be  incorporated  in  a  bill  of 
exceptions  and  transmitted  to  this  court,  in  order  that  the 
action  of  the  trial  court  may  be  reviewed  on  appeal,  if  assigned 
as  error.  The  aflSdavits  referred  to,  though  certified  by  the 
clerk,  do  not  make  them  a  part  of  the  bill  of  exceptions,  and 
hence  the  question  suggested,  even  if  the  crime  charged  were  a 
felony,  is  not  before  us  for  consideration:  Siate  v.  Clements, 
15  Or.  237  (14  Pac.  410) ;  Roberts  v.  Parrish,  17  Or.  583  (22 
Pac.  136) ;  Craft  v.  Dalles  City,  21  Or.  53  (27  Pac.  163)  ; 
Fisher  v.  Kelly,  26  Or.  249  (38  Pac.  67) ;  Farrell  v.  Oregon 
Gold  Co.  31  Or.  463  (49  Pac.  876) ;  Nosier  v.  Coos  Bay  Naviga- 
tion Co,  40  Or.  305  (63  Pac.  1050,  64  Pac.  855) ;  Multnomah 
County  V.  Willamette  Towing  Co,  49  Or.  204  (89  Pac.  389). 

3.  It  is  also  maintained  that  the  court  erred  in  denying  the 
defendants^  motion  to  grant  separate  trials.  When  two  or  more 
persons  are  jointly  charged  with  the  commission  of  a  felony, 
any  defendant  requiring  it  must  be  tried  separately,  but  in  a.U 
other  cases  the  granting  of  a  separate  trial  is  a  matter  of  dis- 
cretion :  B.  &  C.  Comp.  §  1395.  The  crime  charged  in  the  case 
at  bar  is  only  a  misdemeanor,  and  as  the  bill  of  exceptions 
does  not  show  that  the  discretion  reposed  in  the  trial  court 
was  abused,  its  action  in  refusing  to  grant  separate  trials  was 
not  erroneous. 

4.  It  is  insisted  that  the  local  option  liquor  law,  the  provis- 
ions of  which  Kline  is  charged  with  having  violated,  was  ini- 
tiated by  a  petition  and  ratified  by  a  vote  of  the  electors  of 
Oregon,  but  the  enactment  was  not  submitted  to  the  Governor 
for  his  approval  or  rejection,  and  for  that  reason  it  never  be- 
came operative.  The  amendment  of  Section  1  of  Article  IV  of 
the  constitution  of  Oregon  (B.  &  C.  Comp.  p.  72)  contains  the 
following  clause:  "The  veto  power  of  the  Governor  shall  not 
extend  to  measures  referred  to  the  people.'^  As  this  amend- 
ment provides  that  the  referendum  may  be  ordered  either  by 
petition  of  the  electors  or  by  the  legislative  assembly,  it  might 
seem  reasonably  to  he  inferred  from  the  limitation  of  the  Gov- 
ernors authority,  that  he  could  annul  anv  measure  initiated  by 
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petition.  In  a  democratic  form  of  government,  the  authority 
of  an  executive  to  set  aside  an  enactment  of  the  legislative  de- 
partment is  not  an  inherent  power,  and  can  be  exercised  only 
when  sanctioned  by  a  constitutional  provision.  The  funda- 
mental laws  of  Delaware,  North  Carolina,  Ohio  and  Rhode 
Island  do  not  confer  the  veto  power  on  the  Governors  of  those 
states. 

5.  In  this  State,  prior  to  the  amendment  referred  to  of  the 
constitution,  every  bill  which  passed  the  legislative  assembly 
was  required  to  be  presented  to  the  Governor  before  it  became 
a  law :  Const.  Or.  Article  V,  Section  15.  This  provision  of  the 
organic  act  was  impliedly  changed  by  the  amendment  undej 
consideration,  so  as  practically  to  insert  in  the  original  the 
following  parenthetic  clause,  to-wit: 

"Every  bill  which  shall  have  passed  the  legislative  assembly 
(except  such  as  may,  by  order  of  that  body,  be  referred  to  the 
people  for  their  sanction  or  rejection)  shall,  before  it  becomes 
a  law,  be  presented  to  the  Governor,^'  etc. 

The  amendment  of  Section  1  of  Article  IV  of  our  constitu- 
tion does  not  direct  that  a  proposed  law,  when  enacted  by  the 
people,  pursuant  to  an  exercise  of  the  initiative  power  reserved, 
shall,  before  it  becomes  operative,  be  presented  to  the  Governor; 
and  hence  the  chief  executive  of  this  State  is  powerless  either  to 
approve  or  repudiate  a  measure  passed  in  the  manner  indicated. 
The  local  option  law  of  Oregon  was  proposed  by  initiative  peti- 
tions, and  approved  by  a  majority  vote  of  the  electors,  June  6, 
1904,  and  took  effect  18  days  thereafter,  conformable  to  the 
Governor's  proclamation  and  without  his  approval. 

6.  It  is  urged  that  an  error  was  committed  in. admitting  the 
evidence,  over  objection  and  exception,  a  certified  copy  of  the 
order  of  the  County  Court  of  Benton  County,  declaring  the  re- 
sult of  the  election,  held  under  the  local  option  law,  and  abso- 
lutely prohibiting  the  sale  of  intoxicating  liquors  within  that 
municipality,  N/ithout  first  having  introduced  in  evidence,  as  a 
foundation  for  such  prescription,  the  petition  initiating  the 
right  to  call  the  election,  the  notices  issued  in  pursuance  of  such 
call  and  the  proof  of  posting  the  notices.    A  clause  of  the  local 


432  State  v.  Kline.  [50  Or. 

option  law  relating  to  the  action  of  a  county  court  in  declaring 
the  result  of  an  election,  held  to  determine  whether  or  not  the 
sale  of  intoxicating  liquor  should  be  prohibited,  is  as  follows: 

"The  order  thus  made  shall  be  held  to  be  prima  facie  evi- 
dence that  all  the  provisions  of  the  law  have  been  complied  wuth 
in  giving  notice  of  and  holding  said  election,  and  in  counting 
and  returning  the  votes  and  declaring  the  result  thereof :  Laws 
1905,  p.  47,  §10. 

Prima  facie  evidence  is  that  degree  of  proof  which,  unex- 
plained or  uncontradicted,  is  alone  sufficient  to  establish  the 
truth  of  a  legal  princij)le  asserted  by  a  party:  1  Jones  Ev.  §  7- 

7.  The  provision  of  the  law  quoted  casts  upon  a  party  to  a 
criminal  action,  who  is  charged  with  violating  the  terms  of  the 
local  option  enactment,  the  burden  of  overthrowing  such  prima 
facie  proof,  by  introducing  in  evidence  the  writings  which  con- 
stitute the  alleged  irregularity  of  the  proceedings,  upon  which 
the  order  ,of  prohibition  is  primarily  based,  without  which  stat- 
utory declaration  of  the  character  of  proof,  it  would  have  been 
incumbent  upon  the  State  to  establish  the  validity  of  the  several 
initiatory  steps  necessary  to  the  making  of  an  efficacious  order 
declaring  the  result  of  the  election,  and  prohibiting  the  sale  of 
intoxicating  liquors  in  the  territory  specified :  Strode  v.  Washer, 
17  Or.  50  (16  Pac.  92G)  ;  I/arris  v.  narsch,  29  Or.  562  (46  Pac 
141)  ;  Brentano  v.  Breriinno,  41  Or.  15  (67  Pac.  922). 

8.  The  rule  which  imposes  upon  a  defendant  the  burden  of 
l)roof  in  a  prosecution  for  a  statutory  crime,  does  not  violate 
any  vested  right  which  he  possesses:  12  Cyc.  380.  The  order 
of  the  county  court  was  admissible  in  evidence  without  introduc- 
ing the  petition,  notices  or  proof  of  posting  such  notices:  Staie 
V.  Carmody,  50  Or.  1  (91  Pac.  446). 

9.  It  is  argued,  however,  that  the  prima  facie  proof  mentioned 
was  overcome  by  introducing  in  evidence  the  sheriff's  certifi- 
cate of  the  posting  of  the  election  notices.  In  the  package  of 
papers  referred  to  upon  the  question  of  a  change  of  venue,  ap- 
pears a  memorandum,  wliich  'has  noted  in  the  margin  in  lead 
pencil,  "Defendant's  Exhibit  C."  This  exhibit  purports  to  be 
the  sheriff's  return  upon  the  notice  mentioned,  but  it  is  not 


Dec.  1907]  State  v.  Kline,  433 

made  a  part  of  the  bill  of  exceptions  or  certified  to  in  any 
manner  by  the  trial  jndge^  and  for  that  reason  it  will  not  be 
considered. 

10.  It  is  contended  that  the  court  erred  in  admitting,  over 
abjection  and  exception,  testimony  tending  to  prove  the  contents 
of  an  internal  revenue  license,  without  calling  for,  or  producing, 
the  original  or  attempting  to  account  for  its  absence.  Secondary 
evidence  of  the  contents  of  a  writing  may  be  given  when  the 
original  is  in  the  possession  of  the  party  against  whom  it  is 
offered,  and  he  withholds  it  (B.  &  C.  Comp.  §  703,  subd.  1), 
after  having  received  reasonable  notice  to  produce  it:  Section 
771,  B.  &  C.  Comp.  The  bill  of  exceptions  shows  that  the  license 
mentioned  was  issued  by  the  collector  of  internal  revenue,  and 
having  been  displayed  in  the  defendants'  place  of  business,  it 
was  in  their  possesBion,  but  it  does  not  appear  that  any  notice 
to  produce  it  had  been  given  to  them.  The  contents  of  the 
revenue  stamp  was  attempted  to  be  given  by  three  witnesses, 
whose  testimony  was  challenged  by  defendants'  counsel  on  the 
ground  that  it  was  incompetent,  immaterial  and  irrelevant,  and 
not  the  best  evidence.  It  will  thus  be  seen  that  the  objections 
interposed  to  such  testimony  do  not  negative  the  implication 
that  the  defendants  had  received  reasonable  notice  to  produce 
the  license.  The  only  questions  brought  up  for  review  in  a  law 
action  are  such  as  have  been  properly  submitted  to,  and  consid- 
ered by,  the  trial  court;  and,  as  the  want  of  notice  was  not  sug- 
gested, it  must  be  presumed,  in  favor  of  the  judgment  rendered, 
that  testimony  in  relation  to  the  demand  to  produce  the  license 
was  duly  given. 

11.  R.  Turney,  as  a  witness  for  the  State,  testified  that  in 
August,  1905,  as  manager  of  the  Corvallis  Gazette,  he  printed 
in  that  newspaper  ofl&ce  a  letterhead,  the  manuscript  .for  which; 
he  believed,  was  prepared  by  the  defendant  McMlaines;  and, 
producing  the  writing,  it  was  received  in  evidence  as  "State's 
Exhibit  B/'  over  an  objection  that  it  was  incompetent,  imma- 
terial and  irrelevant;  that  the  witness  had  not  shown  himself 
competent  to  testify ;  and  that  the  writing  had  not  been  identi- 
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fied  as  that  of  McMaines.  This  witness,  on  cross-examination, 
having  testified  that  he  did  not  remember  having  ever  seen 
McMaines  write,  the  testimony  in  relation  to  the  manuscript 
was  sought  to  be  stricken  out,  for  the  reasons  hereinbefore  sug- 
gested, as  to  the  declarations  under  oath  of  this  witness,  but 
the  motion  was  denied  and  an  exception  saved. 

12.  In  the  package  of  papers  adverted  to  appears  what  is 
marked  "State's  Exhibit  B,"  but  as  the  manuscript  thus  indi- 
cated is  not  made  a  part  of  the  bill  of  exceptions,  or  properly 
identified,  it  must  be  presumed  that  no  error  was  committed  in 
admitting  it. 

13.  The  following  excerpt  is  taken  from  the  bill  of  excep- 
tions, and  contains  the  entire  reference  to  the  writing  menti<med, 
to- wit:  "Defendants  offered  in  evidence  articles  of  incorpora- 
tion of  the  Corvallis  Social  &  Athletic  Club  (marked  'Defend- 
ants' Exhibit  D'),  as  follows:  (Clerk  print.)"  This  direction 
was  not  obeyed,  and  the  articles  of  incorporation,  though  prob- 
ably included  in  the  package  of  papers  mentioned,  are  not  made 
a  part  of  the  bill  of  exceptions  or  identified  by  the  trial  judge; 
and,  for  the  reasons  hereinbefore  given,  the  charter  is  not  prop- 
erly before  us.  Though  the  manner  of  conducting  the  business 
of  the  Corvallis  Social  &  Athletic  Club  is  not  particularly  dis- 
closed by  the  testimony  of  any  witness,  we  shall  assume,  with- 
out deciding  the  question,  that  the  corporation  was  organized 
for  a  bona  fide  purpose,  and  not  with  intent  to  evade  the  pro- 
visions of  the  local  option  law,  and  that  disposition  of  intoxi- 
cating liquors  kept  by  it  was  made  to  the  members  of  the  or- 
ganization; and,  based  on  such' supposition,  we  will  consider 
wliether  a  transfer  of  the  possession  of  alcoholic  drink  by  an 
agent  of  a  corporation'  to  a  member  thereof  is  lawful  in  territory 
U^liere  the -local  option  law  is  in  effect.  Though  the  bill  of  ex- 
ceptions, in  the  case  at  bar,  is  silent  as  to  the  manner  in  which 
the  business  of  the  Corvallis  Social  &  Athletic  Club  was  con- 
ducted by  the  defendant,  who,  at  the  time  stated  in  the  com- 
plaint, was  an  officer  of  the  corporation,  the  mode  pursued  is  so 
nearly  uniform  to  that  revealed  in  Barden  v.  Montana  Clttb, 
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10  Mont.  330  (25  Pac.  1042:  11  L.  R.  A.  593:  24  Am.  St.  Rep. 
27),  that  a  description  is  taken  from  a  note  thereto,  as  follows: 

"In  nearly  every  state  in  the  Union  social  clubs  exist,  some 
of  which  are  incorporated,  and  others  are  not,  and  which  are 
conducted  for  the  use  of  the  members  only,  to  provide  for  their 
rational  entertainment  anA  amusement,  both  intellectual  and 
social.  They  generally  transact  no  business  whatsoever  for  the 
purpose  of  making  any  profit,  directly  or  indirectly,  for  them- 
selves or  their  members,  and  the  income  derived  from  various 
sources  is  applied  solely  to  defraying  the  expenses  of  the  or- 
ganization or  incorporation.  Their  sources  of  income  generally 
consist  of  an  entrance  or  membership  fee,  collected  from  each 
new  member,  and  such  monthly  dues  as  shall  be  assessed  by 
the  management  or  board  of  directors  each  month,  together  with 
money  paid  by  members  for  what  refreshments,  liquors  and 
cigars  they  obtain  for  their  personal  use,  or  that  of  their  es- 
pecially invited  friends,  at  the  clubhouse,  and  such  additional 
assessments,  fines  and  penalties  as  may  be,  from  time  to  time, 
imposed  upon  the  members.  The  money  thus  received  is  ex- 
})ended  in  paying  the  current  expenses  of  the  club,  and  the 
other  enumerated  sources  of  income  are  seldom  sufficient  to 
meet  such  expenses  without  the  imposition  of  additional  assess- 
ments. The  spirituous  and  fermented  liquors  consumed  by  the 
members  are  bought  by  the  club,  and  kept  therein  under  charge 
of  a  steward  or  manager,  an  employee  of  the  club,  under  the 
supervision  and  control  of  the  board  of  directors.  The  members 
of  the  club,  and  no  other  persons,  except  especially  invited 
guests,  can  get  what  liquors  they  want,  by  a  member  calling  for 
them  upon  the  steward  and  paying  a  price  fixed  by  the  regula- 
tion of  the  club,  either  at  the  time,  or  at  the  end  of  each  month, 
or  at  such  other  time  as  such  regulations  may  require.  This 
price  for  the  liquor  is  fixed  and  paid,  not  for  the  purpose  of 
making  any  profit,  either  directly  or  indirectly,  but  merely  for 
the  purpose  of  covering  the  outlay  in  the  purchase  thereof  by 
the  corporation  or  organization.  The  moneys  received  are  used 
to  replenish  the  stock  of  liquors  so  kept  for  the  use  of  the 
members,  and  the  expense  attendant  upon  the  keeping  and  serv- 
ing thereof  at  the  clubhouse,  and  other  expenses  of  the  club.'* 

14.  When  intoxicating  litjuors  are  j)urcliasod  by  an  unin- 
corporated social  club,  to  be  used  in  the  manner  indicated, 
it  is  generally  conceded  that  the  meml)ers  of  the  organization 
are  the  joint  owners  of  the  general  property  in  all  the  alcoholic 
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drinks  thus  kept;  that  the  officer  who,  upon  a  request  therefor, 
dispenses  such  liquor  to  members  of  the  club^  is  their  agent, 
and  that  the  delivery  of  a  quantity  of  such  goods  to  a  member, 
though  for  a  consideration,  whereby  a  special  property  is  trans- 
ferred, is  not,  in  the  strict  sense  of  the  term,  a  sale,  because 
the  element  of  a  bargain  is  lacking.  The  people  of  this  State, 
evidently  having  knowledge  of  the  manner  in  which  the  business 
of  social  clubs  was  usually  conducted,  and  also  understanding 
that  the  disposal  of  intoxicating  liquor  to  the  members  of  such 
organizations  might  not  be  construed  a  sale,  apparently  intend- 
ing to  prevent  such  transfers  of  the  special  property  in  alcoholic 
drinks,  as  a  beverage,  adopted  section  15  of  the  local  option 
law,  which  so  far  as  important  herein,  is  as  follows: 

"When  any  such  election  has  been  held  and  has  resulted  in 
favor  of  prohibition,  and  the  county  court  has  made  the  order 
declaring  the  result,  and  the  order  of  prohibition,  any  person 
who  shall  thereafter,  within  the  prescribed  bounds  of  prohibi- 
tion, sell,  exchange  or  give  away,  with  a  purpose  of  evading  the 
provisions  of  this  law,  any  intoxicating  liquors  whatsoever,  or 
in  any  way  violate  the  provisions  of  this  law,  shall  be  subject  to 
prosecution/*  etc. 

It  would  thus  seem,  from  an  inspection  of  the  language  last 
quoted,  that  the  section  was  framed  with  an  intent  to  prevent 
the  disposal  of  intoxicating  liquors  »by  an  unincorporated  social 
club  to  its  members  within  prohibited  territory,  even  if  it  were 
determined  that  the  transfer  of  the  special  property  in  the 
liquor,  by  an  agent  of  the  organization  to  a  member  thereof, 
constituted  only  a  gift.  Where,  however,  as  is  assumed  in  the 
case  at  bar,  intoxicating  liquors  are  purchased  by  an  incorpo- 
rated society,  to  be  used,  as  hereinbefore  detailed,  it  would  ap- 
pear that  the  corporation  is  the  owner  of  the  liquors,  and  when 
they  are  dispensed  to  a  member,  with  intent  to  pass  the  title 
in  the  goods,  the  act  constitutes  a  sale. 

15.  It  will  be  remembered  that  the  complaint  charges  the  de- 
fendants with  selling  and  giving  away  intoxicating  liquor  with 
a  purpose  of  evading  the  provisions  of  the  local  option  law.  No 
demurrer   having  been   interposed   by   the   defendants   on   the 
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ground  of  duplicity  in  the  specification  of  the  charge^  any  defect 
in  the  pleading  on  that  account  was  thereby  waived:  State  v. 
Lee,  33  Or.  506  (66  Pac.  415) ;  State  v.  Carlson,  39  Or.  19 
(62  Pac.  1116,  1119). 

These  preliminary  matters  having  been  disposed  of,  a  consid- 
eration of  the  principal  inquiry  on  this  branch  of  the  case  will 
be  resumed.  In  the  note  to  the  case  of  Barden  v.  MorUwna  Clvb, 
24  Am.  St.  Bep.  27,  immediately  following  the  excerpt  herein- 
before quoted,  the  editors  of  that  valuable  series  of  case-law 
make  the  following  observation,  as  deducible  from  an  examina- 
tion of  adjudications  applicable  to  the  inquiry,  to-wit: 

"The  question  whether  or  not  the  furnishing  of  intoxicating 
or  fermented  liquor  by  a  club  to  its  members  in  the  manner 
above  stated  constitutes  a  sale  in  violation  of  laws  prohibiting 
sales,  or  whether  or  not  it  constitutes  a  sale  within  the  meaning 
of  a  law  requiring  a  license  before  one  can  engage  in  retailing 
such  liquor,  has  been  the  subject  of  various  and  conflicting  de- 
cisions by  a  number  of  the  appellate  courts  of  the  country.  While 
the  cases  cannot  be  reconciled,  the  current  as  well  as  the  weight 
of  authority  is  undoubtedly  in  favor  of  the  rule  that  the  dis- 
tribution and  consumption  of  liquors  in  a  club  by  its  members 
in  the  manner  above  stated  is  a  sale,  and  a  violation  of  laws 
of  the  nature  stated.'^ 

Several  cases  are  cited,  and  quotations  therefrom  are  con- 
tained in  the  note  that  fully  sustain  the  conclusion  thus  reached, 
and  we  adopt  that  part  of  such  deduction  as  relates  to  the  dis- 
posal of  intoxicating  liquor  by  a  club  to  its  members  in  viola- 
tion of  the  provisions  of  «  local  option  law,  without  further  call- 
ing attention  to  the  cases  relied  upon. 

16.  Section  2  of  the  local  option  law  provides  that  the  inhibi- 
tion of  the  sale  of  intoxicating  liquors,  when  effectuated,  shall 
not  prohibit  the  sale  of  pure  alcohol  for  scientific  ahd  manu- 
facturing purposes,  or  wines  to  church  officials  for  sacramental 
purposes,  nor  alcoholic  stimulants  as  medicine  in  case  of  actual 
sickness.  The  expression  of  these  exceptions  necessarily  leaves 
no  room  for  the  consideration  of  any  other  exclusion ;  and  hence, 
we  conclude,  that  when  the  prohibition  law  became  operative 
in  Benton  County,  it,  ex  proprio  vigore,  inhibited  all  social 
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clubs  within  that  territory  from  selling  or  giving  to  the  mem- 
bers of  such  organizations  intoxicating  liquors  with  a  purpose 
of  evading  the  provisions  of  the  enactment. 

17.  Exceptions  having  been  taken  to  parts  of  the  court's  in- 
structions, it  is  contended  that  errors  were  committed  in  giving 
them,  to- wit:  The  court  said  to  the  jury,  in  effect:  (1)  That 
if  they  should  find,  beyond  a  reasonable  doubt,  that  the  county 
court  of  Benton  County  made  an  order,  at  a  specified  time,  de- 
claring the  result  of  an  election,  and  absolutely  prohibiting  the 
sale  of  intoxicating  liquors  within  that  territory,  such  declara- 
tion was  prima  facie  evidence  that  all  the  provisions  of  the  law, 
relating  to  giving  notice,  holding  an  election,  counting  and  re- 
turning the  votes  cast  and  declaring  the  result  thereof  had  been 
complied  with;  (2)  that  if  they  should  find  that  the  Corvallis 
Social  &  Athletic  Club  was  the  owner  of  or  kept  intoxicating 
liquor  which  was  by  some  person,  other  than  the  defendants, 
sold  or  given  to  Thomas  Bell,  with  a  purpose  of  evading  the 
provisions  of  the  local  option  law,  and  that  the  defendants,  or 
either  of  them,  aided  or  authorized  such  sale  or  gift,  with  such 
intent,  then  the  averments  of  the  complaint  were  suflSciently 
established;  (3)  that  if.  they  should  find  that  intoxicating 
liquor  was  owned  by  the  Corvallis  Social  &  Athletic  Club,  that 
such  organization  was  duly  incorporated,  that  the  defendants 
were  its  agents  and  that  Thomas  Bell  was  a  member  of  the  club, 
then  a  sale  or  gift  by  them,  as  such  agents,  to  him,  with  intent 
to  evade  the  provisions  of  the  local  option  law,  would  not  ex- 
onerate them  from  liability:  (4)  that  if  they  should  find  that 
an  internal  revenue  license  had  been  issued  to  the  Corvallia 
Social  &  Athletic  Club,  authorizing  the  sale  of  intoxicating 
liquor,  such  permission  afforded  prima  facie  evidence  that  the 
club  was,  during  the  time  specified  in  the  tax  stamp,  engaged 
in  selling,  exchanging  or  giving  away  intoxicating  liquors,  but 
that  such  finding  alone  would  not  be  applicable  to  the  defend- 
ants or  either  of  them. 

Considering  these  instructions  in  the  order  specified,  it  is 
argued  that  the  local  option  law  being  dependent  upon  a  vote 
of  the  people,  to  determine  whether  or  not  it  should  be  operative 
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within  a  specified  territory,  contraveneB  the  organic  law  of  the 
State  by  delegating  legislative  power,  which  fact  is  evidenced 
by  the  order  of  a  county  court  whereby  its  mandate,  and  not 
the  enactment,  becomes  the  rule  of  prohibition.  The  power  to 
enact  a  law  was  not  delegated,  but  authority  was  conferred 
upon  the  people  of  Benton  County  to  determine  by  a  majority 
vote,  whether  or  not  a  law,  which  had  already  passed  for  the 
entire  State,  should  be  applicable  to  such  county :  Fotds  v.  Hood 
River,  46  Or.  492  (81  Pac.  370:  1  L.  E.  A.  (K  S.),  483). 

The  local  option  law  (section  10)  provides  that,  if  a  majority 
of  the  votes  cast  at  an  election  be  in  favor  of  inhibition,  the 
county  court  shall  make  an  order  declaring  the  result  of  the 
vote,  and  absolutely  prohibiting  the  sale  of  intoxicating  liquor 
within  the  prescribed  limits.  It  is  the  majority  vote  of  the 
electors  in  favor  of  prohibition  that  effectuates  such  result,  and 
though  the  county  court  is  required  to  make  an  order  absolutely 
prohibiting  the  sale  of  intoxicating  liquor,  such  declaration  is 
only  tantamount  to  a  proclamation  of  the  consequences  which 
follow  a  canvass  of  the  votes,  and  thus  the  sale  is  for*bidden  by 
operation  of  law  and  not  by  the  county  court. 

18.  The  bill  of  exceptions  shows  that  Thomas  Bell,  as  a  wit- 
ness for  the  State,  testified  that,  about  the  time  stated  in  the 
complaint,  he  went  into  a  building  at  Corvallis,  formerly  used 
as  a  saloon,  and  there  talked  with  the  defendant  Kline;  that 
at  that  time  he  obtained  a  half  pint  of  brandy  which  was  set 
out  for  him,  for  which  he  offered  to  pay,  but  Kline  told  him 
that  an  assessment  would  subsequently  be  made  for  the  expense 
of  the  Corvallis  Social  &  Athletic  Club;  that  he  thereafter  paid 
an  assessment  of  40  cents;  that  he  had  not  in  th6  meantime 
procured  any  other  goods  at  that  place;  that  the  sum  ?o  paid 
was  more  than  the  ordinary  price  of  such  liquor,  and  that  he 
thought  the  assessment  imposed  upon  him  included  his  right 
to  visit  the  clubrooms. 

The  "sale  or  gift^'  to  which  the  court  referred  in  the  second 
instruction  excepted  to  was  evidently  based  on  the  testimony  of 
Bell,  in  relation  to  the  method  pursued  whereby  he  obtained  the 
brandy  and  paid  money,  not  for  the  intoxicating  liquor,  possi- 
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bly,  but  on  account  of  an  assessment  to  defray  the  expenses  of 
the  club.  To  dispel  any  doubt  that  might  possibly  arise  in  the 
minds  of  the  jurors  as  to  the  nature  of  the  disposal  of  the 
alcoholic  drink,  under, the  circumstances  mentioned,  the  court 
spoke  of  the  transfer  of  the  property  in  the  brandy  as  a  "sale 
or  a  gift,"  and,  in  doing  so,  committed  no  error.  The  disposal 
of  intoxicating  liquor  by  a  social  organization  to  a  member 
thereof,  as  indicated  in  the  third  exception  to  the  instruction, 
has  heretofore  been  discussed  under  the  question  of  the  incor- 
poration of  the  Corvallis  Social  &  Athletic  Club,  and  needs  no 
further  elucidation  at  this  time. 

19.  Section  18  of  the  local  option  law  contains,  inter  alia,  the 
following  clause: 

"The  issue  of  a  license  or  internal  revenue  special  tax  stamp 
by  the  federal  government  to  any  person  for  the  sale  of  intox- 
icating liquors  shall  be  prima  facie  evidence  that  such  person  is 
selling,  exchanging  or  giving  away  intoxicating  liquors.^' 

The  term  "person/'  as  used  in  this  provision,  is  undoubtedly 
broad  enough  to  include  the  word  "corporation" ;  and,  this  being 
so,  the  fourth  instruction,  to  the  giving  of  which  an  exception 
was  reserved,  correctly  stated  the  law  applicable  to  the  facts 
involved.. 

Other  exceptions  are  noted,  but  believing  them  immaterial, 
the  judgment  is  affirmed.  Affibhed. 


Decided  7  Jan..  1WI8. 
8TATE   V.    BARTIiETT. 

03  Pac.  i4». 

Criminal.  Law— Instructions— Credibility  OF  Tkstimonv  of  Accuhki>. 
.  1.  The  conrt  Instruetod  that  an  accused  is  deemed  a  competent  witness, 
and  that  while  the  Jury  should  give  his  testimony  such  weight  and  crediblllty 
as  they  might  consider  It  entitled  to.  yet  they  were  to  consider  in  connection 
therewith  that  accused  was  testifying  in  his  own  behalf:  that  they  were  not 
bound  to  consider  his  testimony  as  absolutely  true,  nor  as  equal  to  the  testi- 
mony of  a  disinterested  witness,  but  to  bear  In  mind  that  defendant  spoke  in 
his  own  behalf,  and  that  the  Jury  should  consider  the  great  temptation  which 
one  so  situated  was  under,  so  to  speak,  as  toj^rocure  his  acquittal.  Held,  that 
the  instruction  was  erroneous,  as  seeming  to  leave  an  implication  that  it  wan 
incumbent  on  the  Jury  to  consider  ilefendant*s  testimony  as  false,  and  for 
that  reason  to  reject  It. 
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Gbiminai.  Law— Mislkadino  Instbuctionb. 

3.  Any  remarkn,  gestureg,  ftMsial  expressions,  tones  of  voice,  or  in  fact  any 
lanffua^e  which  might  seem  even  to  hint  at  what  the  court  thought  of  the 
merits  of  the  case,  should  always  be  avoided  at  a  trial  of  the  Issues  before  a 
Jury. 

Prom  Union :  Wii*liam  Smith,  Judge. 

The  defendant,  E.  W.  Bartlett,  was  convicted  of  the  crime 
of  attempting  to  extort  money,  alleged  to  have  been  committed 
by  unlawfully  threatening  to  prosecute  certain  persons  for 
gambling.  From  the  judgment  that  followed  he  appeals,  alleg- 
ing error  of  the  trial  court  in  charging  the  jury. 

Beyebsed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr, 
Samuel  White, 

For  the  State  there  was  a  brief  over  the  names  of  A.  M, 
Crawford,  Attorney  General,  Fnmcis  S,  Ivanhoe,  District  At- 
torney, and  Charles  H  Finn,  with  oral  arguments  by  Mr.  Ivan- 
hoe  and  Mr,  Finn, 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  defendant  E.  W.  Bartlett  was  jointly  convicted  with  one 
S.  A.  Qardinier  of  the  crime  of  attempting  to  extort  money, 
alleged  in  the  information  to  have  been  committed  by  unlaw- 
fully threatening  to  accuse  certain  persons  of  the  offense  of 
gambling,  and  to  prosecute  them  therefor.  Bartlett  appeals  from 
the  judgment  which  followed,  and  his  counsel  contend,  inter 
alia,  that  the  trial  court  erred  in  charging  the  jury.  The  in- 
struction particularly  complained  of,  and  to  the  giving  of  which 
an  exception  was  taken,  is  as  follows: 

'^In  this  case  the  defendants  went  upon  the  witness  stand  as 
witnesses  in  their  own  behalf.  I  instruct  you  that  under  the 
statutes  of  this  State  a  person  accused  or  charged  with  the 
commission  of  a  crime  is,  at  his  own  request,  deemed  a  compe- 
tent witness,  and  while  you  are  to  give  his  testimony  such  weight 
and  credibility  as  you  consider  it  entitled  to,  yet  you  are  to 
consider  the  fact  in  connection  therewith  that  he  is  the  accused 
person  testifying  in  his  own  behalf.  You  are  not  bound  to 
consider  the  testimony  of  the  defendants  as  absolutely  true,  nor 
any  part  of  it  as  absolutely  true,  nor  as  equal  to  the  testimony 
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of  disinterested  witnesses.  You  are  to  bear  in  mind  that  the 
defendants  speak  in  their  own  behalf  to  discharge  themaelves 
of  a  criminal  accusation,  and  you  are  to  consider  the  great 
temptation  which  one  so  situated  is  under,  so  to  speak,  ag  to 
procure  his  acquittal." 

1.  That  part  of  the  foregoing  charge,  commencing  with  the 
words,  "You  are  not  bound,"  etc.,  was  evidently  patterned  after 
&  quotation  found  in  the  works  of  a  distinguished  author 
(2  Thompson,  Trials,  §2447),  in  a  note  to  which  it  is  said, 
"Approved  in  SoUmder  v.  People,  2  Colo.  48,  56."  In  the  case 
to  which  attention  is  called  in  the  note,  the  plaintiff  in  error, 
a  woman,  was  indicted  for  manslaughter,  and,  at  her  trial,  one 
Knauss,  a  witness  for  the  prosecution,  detailed  certain  declara- 
tions against  interest  which  were  imputed  to  her.  Upon  ar- 
gument the  counsel  for  the  people  insisted  that  the  sworn  state- 
ments of  Knauss  were  entitled  to  credit,  from  the  circumstance 
that  the  accused,  though  examined  in  her  own  behalf,  had  not 
contradicted  his  testimony,  and  that  her  counsel  had  not  inter- 
rogated her  in  relation  thereto,  whereupon  her  attorney  re- 
quested the  court  to  give  the  following  instruction: 

"That,  in  the  examination  of  the  prisoner  provided  for  by 
the  statute,  which  examination  extends  only  to  the  facts  and 
circumstances  of  the  cause  on  trial,  and  does  not  confer  on  the 
prisoner  the  right  to  testify  to  facts  or  circumstances  tending 
tf.  impeach  any  of  the  witnesses  in  the  cause.  Therefore,  the 
fact  that  defendant  did  not  testify  to  facts  or  circumstances 
calculated  to  impeach  any  of  the  witnesses  sworn  in  the  caae 
is  not  to  be  taken  as  properly  commented  upon,  or  as  a  circum- 
stance against  her."  The  report  of  the  case  states,  "but  the 
court  refused  to  so  charge,  and  the  prisoner  excepted." 

The  jury  were  charged  in  relation  to  the  law  involved  in  the 
issue,  and  the  court  gave,  inter  alia,  the  instruction  quoted  in 
the  latter  part  of  section  2447,  as  indicated  in  2  Thompson, 
Trials,  but  no  exception  thereto  appears  to  have  been  reserved. 
The  accused,  having  been  convicted,  appealed,  and,  in  affirming 
the  judgment,  Mr.  Chief  Justice  Hallett  refers  to  the  requests 
made  by  the  appellants'  counsel  for  certain  instructions,  relat- 
ing to  the  corroboration  of  the  testimony  of  an  accomplice,  and 
savs: 
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'^The  prisoner  having  elected  to  testify  under  the  act  of 
1872  (9  Sess.  Assem.  p.  95),  her  testimony  became  a  fair  sub- 
ject of  criticism  before  thje  jury,  and  the  counsel  for  the  people 
was  at  liberty  to  analyze  her  testimony,  to  compare  it  with 
the  other  testimony  in  the  cause,  and  comment  upon  the  omis- 
sions and  contradictions,  if  any,  therein.  The  prisoner  was  at 
liberty  to  contradict  Knauss,  and  to  give  her  own  account  of 
the  matters  related  by  him,  and  the  fact  that  she  did  not  dc 
so  might  well  be  considered  by  the  jury  in  determining  the  cred- 
ibility of  Knauss :  People  v.  Dyle,  21  N.  Y.  578.  The  prisoner 
was  not  required  to  testify,  and,  by  the  terms  of  the  statute, 
if  she  had  chosen  to  remain  silent,  no  inference  of  guilt  could 
be  drawn  from  her  conduct.  By  taking  the  witness  stand  she 
opened  the  door  to  criticism,  and  cannot  now  complain  that  an 
effort  was  made  to  measure  her  testimony  by  the  ordinary  rules 
which  govern  human  conduct.^' 

The  fwegoing  observation,  relating  to  the  declarations  upon 
oath  of  the  accused  as  a  witness  in  her  own  behalf,  constitutes 
the  only  reference  made  by  the  court  to  any  instruction  requested 
by  her  counsel  or  to  any  charge  given  to  the  jury  as  to  her  tes- 
timony. How,  then,  can  it  be  said,  as  indicated  in  the  note 
adverted  to,  that  the  language  quoted  in  the  text  by  the  noted 
author,  and  as  given  by  the  court  in  tiie  case  cited,  was  ap- 
proved, when  the  instruction  does  not  appear  even  to  have  been 
challenged  by  counsel  for  the  accused  or  commented  upon  in 
any  manner  by  the  justice  who  wrote  the  opinion?  The  only 
references  to  the  case  of  Solander  v.  People,  2  Colo.  48,  56,  that 
we  have  been  able  to  find  in  the  Colorado  reports,  relate  to  other 
questions.  See,  upon  this  subject,  Jones  v.  People,  2  Colo. 
355;  Union  Oold  Mining  Co.  v.  Rocky  Mountain  Nat.  Bank, 
2  Colo.  576;  Jones  v.  People,  6  Colo.  456  (45  Am.  Rep.  526) ; 
Minich  v.  People,  8  Colo.  449  (9  Pac.  4) ;  Wisdom  v.  People, 
11  Colo.  174  (17  Pac.  519)  ;  Babcock  v.  People,  13  Colo.  518 
(22  Pac.  817) ;  Thompson  v.  People,  26  Colo.  505  (59  Pac.  51)  ; 
Johnson  v.  People,  33  Colo.  237  (80  Pac.  133:  108  Am.  St. 
Rep.  85). 

In  People  v.  Cronin.  34  Cal.  191,  an  instruction  of  similar 
import  to  that  contained  in  the  latter  part  of  the  charge  com- 
plained of  in  the  case  at  bar.  wa<  a:)')r:)ved.    In  People  v.  Muv" 
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ray,  86  Cal.  31  (24  Pac.  802),  Mr.  Justice  McPakland,  refer- 
ring to  the  rule  announced  in  the  preceding  case,  says : 

"That  instruction  has  been  approved  in  subsequent  cases,  and 
it  is  now  too  late  to  question  its  correctness;  but  if  courts  and 
prosecuting  attorneys  think  it  their  duty  to  have  an  instruction 
on  that  subject  in  every  case,  they  should  be  careful  not  to  go 
further  in  that  direction  than  courts  have  already  gone.  An 
instruction  giving  the  general  rule  can  do  no  harm,  and  is  not 
of  much  importance,  for  every  intelligent  juror  knows,  without 
any  instruction  on  the  subject,  that  a  defendant,  whether  inno- 
cent or  guilty,  is  deeply  interested  in  being  acquitted.  But 
when  such  an  instruction  is  reiterated,  and  put  into  exceedingly 
strong  language,  so  as  to  give  it  peculiar  emphasis,  it  is  too 
apt  to  lead  the  jury  to  believe  that  the  court  thinks  the  defend- 
ant in  the  particular  case  on  trial  to  be  unworthy  of  belief." 

In  People  v.  Van  Ewan,  111  Cal.  144  (43  Pac.  520),  the  trial 
court,  in  referring  to  the  declarations  under  oath  made  by  the 
defendant  as  a  witness  in  his  own  behalf,  charged  the  jury  as 
follows : 

"In  weighing  his  testimony  you  are  to  consider  what  he  has 
at  stake.  You  are  to  consider  the  temptations  that  may  be 
brought  to  bear  upon  a  man  in  his  situation  to  tell  a  falsehood 
for  the  purpose  of  inducing  you  to  acquit  him,,  or  to  disagree." 

,  The  defendant,  having  been  convicted,  appealed,  and  in  re- 
versing the  judgment,  the  court  say: 

"If  the  question  were  entirely  an  open  one  we  would  feel 
constrained  to  hold,  upon  principle,  that  any  instruction  at  all 
ap  to  the  credibility  of  any  witness,  or  the  weight  to  be  given 
to  his  testimony,  is  violative  of  Section  19  of  Article  VI  of  the 
Constitution,  which  provides  that  ^judges  shall  not  charge  jurors 
with  respect  to  matters  of  fact,'  and  Section  1887  of  the  Code 
of  Civil  Procedure,  which,  referring  to  a  witness,  provides  that 
'the  jury  arc  the  exclusive  judges  of  his  credibility.' '' 

It  is  further  intimated  that  the  instruction  last  above  quoted 
was  more  restrictive  than  the  charge  approved  in  People  v. 
Cronin,  34  Cal.  191.  It  will  thus  be  seen  that  the  Supreme 
Court  of  California  practically  condemned  the  instruction  given 
in  People  v.  Cronin,  34  Cal.  191,  but  felt  impelled  to  follow 
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the  rule  thus  announced,  because  of  its  repeated  approvals  for 
nearly  a  generation. 

In  Johnson  v.  United  States,  167  U.  S.  320  (15  Sup.  Ct. 
614:  39  L.  Ed.  71),  cited  by  counsel  for  the  State  in  the  case 
at  bar,  the  jury  were  charged  as  follows: 

"The  defendant  goes  upon  the  stand  before  you,  and  he  makes 
his  statement— tells  his  story.  Above  all  things  in  a  case  of  this 
kind  you  are  to  see  whether  that  statement  is  corroborated  sub- 
stantially and  reliably  by  the  proven  facts;  if  so,  it  is  strength- 
ened to  the  extent  of  its  corroboration.  If  it  is  not  strengthened 
in  that  way,  you  are  to  weigh  it  by  its  own  inherent  truthfulness 
— its  own  inherent  proving  power  that  may  belong  to  it.'' 

This  instruction  was  approved  by  the  Supreme  Court  of  the 
United  States,  but  as  the  cause  was  originally  tried  in  a  federal 
court,  where  the  rules  of  the  common  law  prevail,  thereby  per- 
mitting the  judge  to  comment  upon  the  weight  of  the  testi- 
mony, no  other  deduction  could  well  have  been  made:  Carver 
v.  Astor,  4  Pet.  1,  79  (7  L.  Ed.  761) ;  Magniac  v.  Thompson, 
7  Pet.  348,  389  (8  L.  Ed.  709).  The  conclusion  there  reached, 
however,  is  not  controlling  in  the  case  at  bar,  in  consequence 
of  our  statute  prohibiting  such  method  of  charging  the  jury. 

In  Territory  v.  Romine,  2  N".  M.  114,  a  similar  charge  was 
upheld  on  the  assumption  that  such  an  instruction  was  permis- 
sible under  the  rules  of  the  common  law,  which  at  the  time 
of  that  trial  had  not  been  changed,  but  subsequent  thereto,  and 
prior  to  the  hearing  of  the  cause  in  the  Supreme  Court  a  statute 
had  been  adopted  by  the  legislative  assembly  of  New  Mexico, 
which  precluded  a  court  from  commenting  upon  the  weight  of 
the  evidence.  In  that  case  it  is  intimated  that,  after  the  pass- 
age of  the  statute,  the  giving  of  such  an  instruction  would  have 
been  erroneous.  Our  statute,- regulating  the  giving  of  instruc- 
tions, was  adopted  in  its  present  form,  December  20,  1865 
(Laws  Or.  1865,  p.  37),  and  is  as  follows: 

"In  charging  the  jury,  the  court  shall  state  to  them  all  mat- 
ters of  law  which  it  thinks  necessary  for  their  information  in 
giving  their  verdict,  but  it  shall  not  present  the  facts  of  the 
case,  but  shall  inform  the  jurv  that  they  are  the  exclusive  judges 
of  all  questions  of  fact'^  B.*&  C.  Comp.  §139. 
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This  section  practically  prohibits  the  g^iving  of  an  instruc- 
tion as  to  the  weight  of  the  evidence,  for  if  a  court  cannot  pre- 
sent the  facts  of  a  case,  it  is  necessarily  precluded  from  charging 
the  jury  in  respect  to  any  particular  conclusion  which  might 
be  deduced  from  a  consideration  of  the  testimony. 

An  early  statute  of  this  State  prevented  a  defendant  in  a 
criminal  action  from  becoming  a  witness  for  or  against  him- 
self: Section  166,  Title  1  of  Chapter  16  of  the  Criminal  Code, 
as  compiled  by  Matthew  P.  Deady  and  Lafayette  Lane.  This 
section  was  amended  October  25,  1880  (Laws  1880,  p.  28),  so 
as  to  read,  as  far  as  deemed  involved  herein,  as  follows: 

"In  the  trial  of  or  examination  upon  all  indictments,  com- 
plaints, information  and  other  proceedings  before  any  court. 
*'  *  against  persons  accused  or  charged  with  the  commission  of 
crimes  or  offenses,  the  person  so  charged  or  accused  shall,  at 
his  own  request,  but  not  otherwise,  be  deemed  a  competent  wit- 
ness, the  credit  to  be  given  to  his  testimony  being  left  solely 
to  the  jurv,  under  the  instructions  of  the  court" :  B.  &  C.  Comp. 
§  1400. 

As  this  alteration  was  made  after  the  passage  of  Section  139, 
B.  &  C.  Comp.,  it  would  seem,  from  a  construction  of  such 
amendment  in  pari  materia,  with  that  section,  that  it  had  been 
impliedly  amended,  so  as  to  permit  the  court  to  call  the  atten- 
tion of  the  jury  to  the  credibility  of  a  defendant  in  a  criminal 
action  when  he  appeared  as  a  witness  in  his  own  behalf.  Our 
statute,  elucidating  the  general  principles  of  evidence,  contains 
the  following  clause: 

"A  witness  is  presumed  to  speak  the  truth.  This  presump- 
tion, however,  may  he  overcome  by  the  manner  in  which  he  tes- 
tifies, by  the  character  of  his  testimony,  or  by  evidence  affecting 
his  character  or  motives,  or  by  contradictory  evidence;  and 
where  the  trial  is  bv  the  jnrv,  thev  are  the  exclusive  judges  of 
his  credibility^' :  B.&  C.  Comp.  §'695. 

It  has  been  the  practice  of  courts  to  give  this  entire  section, 
or  the  substance  thereof,  in  charging  juries.  Construing  this 
clause  together  with  Section  1400,  B.  &  C.  Comp.,  it  would  fur- 
ther appear  that  Section  695,  B.  &  C.  Comp.,  was  also  im- 
pliedly amended,  so  as  to  allow  the  court  to  inform  the  jury 
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that  a  defendant  in  a  criminal  action,  when  he  appeared  as  a 
witness  in  his  own  behalf,  is  interested  in  any  verdict  which 
they  might  return — a  fact  of  which  they  have  knowledge  with- 
out such  declaration:  People  v.  Murray,  86  Cal.  31  (24  Pac. 
802). 

-An  instruction  stating  that,  while  the  defendant  in  a  crim- 
inal action  is  a  competent  witness  in  his  own  behalf,  the  jury, 
nevertheless,  have  the  right  to  take  into  consideration  his  in- 
terest in  the  result  of  the  trial,  and  all  the  facts  and  circum- 
stances of  the  case,  and  to  give  his  testimony  only  such  weight 
as  they,  in  their  judgment,  think  it  entitled  to — ^has  been  held 
proper:  SnUth  v.  SUte,  107  Ala.  139  (18  South.  306);  Ham- 
ilion  V.  State,  62  Ark.  543  (36  S.  W.  1054) ;  State  v.  Ryan, 
113  Iowa,  536  (85  N.  W.  812) ;  People  v.  Calvin,  60  Mich.  113 
(26  N.  W.  851) ;  Gatliff  v.  Territory,  2  Okl.  523  (37  Pac.  809)  ; 
Emery  v.  State,. 101  Wis.  627  (78  N.  W.  145).  Under  the  rule 
thus  announced,  the  first  part  of  the  charge  in  the  case  at  bar, 
which  was  manifestly  modeled  after  section  2447  (2  Thomp- 
son, Trials),  a  note  to  which  is  as  follows:  "Approved  in 
State  V.  Jones,  78  Mo.  280/'  is  supported  by  authority,  though 
the  jury  were  not  instructed  to  take  into  consideration  all  the 
facts  and  circumstances  of  the  case,  nor  informed  that  they 
were  the  exclusive  judges  of  the  defendant's  credibility.  N"o 
request,  however,  appears  to  have  been  made  to  enlarge  the 
instruction  in  these  particulars. 

In  Chambers  v.  People,  105  111.  409,  the  following  charge  was 
given: 

"The  court  instructs  the  jury,  for  the  people,  that  they  are 
not  bound  to  believe  the  evidence  of  the  defendant  in  a  criminal 
case,  and  treat  it  the  same  as  the  evidence  of  other  witnesses, 
luit  the  jury  may  take  into  consideration  the  fact  that  he  is  de- 
fendant, and  give  his  testimony  such  weight  as,  under  all  the 
circumstances,  they  think  it  entitled  to." 

In  that  case  it  was  held  that  such  instruction  was  calculated 
to  mislead,  and  was,  therefore,  erroneous.  A  similar  instruction 
was  also  condemned  in  Sidlivan  v.  People,  114  111.  24  (28  N.  B. 
381),  and  Belly er  v.  People,  186  111.  550  (58  N.  E.  245). 
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In  State  v.  Pomeroy,  30  Or.  16  (46  Pac.  797),  the  jury  were 
instructed  as  follows: 

"In  this  ease  the  defendant  and  members  of  his  family  have 
given  testimony.  You  have  no  right  to  reject  the  testimony 
they  have  given,  simply  because  it  comes  from  a  source  in  which 
there  wouM  be  strong  motives  to  give  the  most  favorable  color- 
ing possible  to  the  facts  on  behalf  of  the  defendant,  but  you 
have  a  right  to  consider,  and'  you  should  consider,  that  testi- 
mony tlie  same  as  you  would  other  testimony,  taking  into  ac- 
count the  relationship  of  the  parties  and  the  motives  which  may 
induce  them  to  testify." 

The  defendant,  having  been  convicted,  appealed,  and,  in  re- 
versing the  judgment,  it  was  held  that  the  instruction  was  er- 
roneous, as  an  expression  of  opinion  on  the  motives  of  the 
witnesses. 

Any  person  who  carefully  notices  the  trial  of  a  cause  before 
a  jury  must  surely  observe  the  attention  which  they  give  to  the 
remarks,  gestures,  facial  expressions  or  tones  of  voice  which  the 
judge  may  adopt,  in  their  evident  desire  to  gain  from  him 
some  information  as  to  the  kind  of  verdict  they  think  he  would 
expect  in  the  case.  Any  language,  therefore,  which  might  seem 
even  to  hint  at  what  the  court  thought  of  the  merits  of  a  case, 
ought  always  to  be  avoided  at  a  trial  of  the  issue  before  a  jury. 
Though  the  judge,  in  the  instruction  complained  of,  said  to 
the  jury :  "You  are  not  bound  to  consider  the  testimony  of  the 
defendants  as  absolutely  true,  *  *  and  you  are  to  consider  the 
great  temptation  which  one  so  situated  is  under,  so  to  speak, 
as  to  procure  his  acqiiittaP— he  seems  to  leave  an  implication 
that  it  was  incumbent  upon  them  to  consider  the  defendants' 
testimony  as  false,  and  for  that  reason  to  reject  it:  Clark  v. 
State,  32  Neb.  246  (49  N.  W.  367). 

We  think  the  language  thus  used  is  not  warranted,  and  hence 
the  judgment  is  reversed,  and  a  new  trial  ordered. 

Rbversed. 
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Decided  7  Jan..  1908. 
STATE  V.   TAYIiOR. 

(16  Pac.  288. 

ASBAULT—AjaSAULT  WITH   COWHIDE— SBLF  DBFSNSK. 

1.  The  offense  under  Section  1700,  B.  A  O.  Oomp.,  declarliiK  a  punishment 
for  one  who  assaults  another  with  a  cowhide,  having  at  the  time  In  his  poHses- 
slon  a  gun  or  other  deadly  weapon,  with  Intent  to  Intimidate  and  prevent  the 
other  from  resisting,  cannot  Involve  the  element  of  self  <lefen.se  In  favor  of 
the  assailant. 

SAMB— UN1TSCB88ABY  FOBCB  IK  flBMOVIMO  TBBSPAS8BR. 

S.  The  gist  of  the  offense  under  Section  1706,  B.  A  O.  Oomp.,  ImMiik  to  beat 
another  ^ith  a  cowhide,  or  like  thing,  while  Ix^lng  armed  with  a  fleiidly 
weapon,  with  Intent  to  Intimidate  and  to  prevent  the  other  from  re.slstlng, 
the  statute  does  not  apply  to  an  altercation  or  ordinary  assault  and  battery. 
though  the  assailant  Is  armed  with  a  gun;  so  that,  where  the  element  of 
removal  of  a  trespasser  by  defendant  is  Involved,  the  use  of  more  force  than 
necessary  for  such  purposes  would  constitute  an  assault,  but  would  not  be 
evidence  of  a  violation  of  such  statute. 

Same— INFOBMATIOM. 

8.  The  crime  of  "assault  being  armed  with  a  cowhide,'*  denounced  by  Sec- 
tion 1760.  B.  A  O.  Oomp.,  declaring  a  punishment  If  any  person  shall  tissault 
another  "with  a  cowhide,  whip,  Htlck,  or  like  thing,''  under  certain  condi- 
tions. Is  not  charged  by  an  information  which.  In  the  preliminary  part,  names 
defendants'  offense  as  "assault,  being  armed  with  a  leather  strap,"  and  In  the 
charging  part  states  that  they,  being  armed  with  a  leather  Htrap,  assaulted  a 
person,  a  description  of  the  leather  strap  being  necessary  to  show  that  It  was 
a  like  thing  to  a  cowhide,  whip,  or  stick. 

Prom  Baker:  William  Smith,  Judge. 

Defendant  was  convicted  of  the  crime  of  assault,  being  armed 
with  a  cowhide,  as  defined  by  Section  1766,  B.  &  C.  Comp.  From 
the  judgment  rendered  thereon  he  appeals.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
Charles  H.  Carter  and  Mr.  Woodson  L,  Patterson, 

For  the  State  there  was  a  brief  and  an  oral  argument  by 
Mr.  Chistav  Anderson,  Deputy  District  Attorney. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  Information  was  filed  against  the  defendants  seeking  to 
charge  them  with  the  crime  of  assault,  being  armed  with  a  cow- 
hide, as  defined  by  Section  1766.  B.  &  C.  Comp.,  and  which 
provides : 

"Assault^  Being  Armed  with  a  Cowhide.    If  any  person  shall 
assault,  or  assault  and  beat  another  with  a  cowhide,  whip,  stick 
50  Or. 29 
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or  like  thing,  having  at  the  time  in  his  possession  a  pistol, 
dirk  or  other  deadly  weapon^  with  intent  to  intimidate  and  pre- 
vent such  other  from  resisting  or  defending  himself,  such  per- 
son, upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  one  nor  more  than  ten  years/' 

The  information  is  in  the  following  language: 

"R.  H.  Taylor  and  John  S.  Traut,  the  above-named  defend- 
ants, are  accused  by  Leroy  Lomax,  District  Attorney  of  the 
Eighth  Judicial  District  of  the  State  of  Oregon,  by  this  infor- 
mation, of  the  crime  of  'assault,  being  anned  with  a  leather 
strap,'  committed  as  follows:  The  said  B.  H.  Taylor  and 
John  S.  Traut  did  on  the  8th  day  of  April,  A.  D.  1907,  in  tiie 
County  of  Baker  and  State  of  Oregon,  then  and  there  being 
and  acting  together,  and  being  then  and  there  armed  with  a 
leather  strap,  unlawfully  and  feloniously  assault,  strike,  hit 
and  beat  one  Exilda  Mitchell  upon  the  body  and  head  of  her 
the  said  Exilda  Mitchell  with  said  leather  strap,  which  said 
leather  strap  the  said  R.  H.  Taylor  and  the  said  John  S.  Traut 
then  and  there  had  and  held  in  his  hands  while  within  striking, 
hitting  and  beating  distance  of  her,  the  said  Exilda  Mitchell. 
The  said  R.  H.  Taylor  and  the  said  John  S.  Traut  having  at 
the  time  in  his  possession  a  pistol  and  a  gun,  the  said  pistol 
and  the  said  gun  being  then  and  there  a  deadly  weapon,  with 
int(»iir  then  and  there  and  thereby  to  intimidate  and  prevent 
her,  the  said  Exilda  MitchelL  from  resisting  or  defending  her- 
self, contrary  to  the  statutes  in  such  cases  made  and  provided,'' 
etc. 

Defendants  were  tried  thereon,  and  convicted  of  the  crime 
sought  to  be  charged,  and  on  June  27,  1907,  sentenced  to  one 
year  in  the  penitentiary.  Exceptions  were  taken  at  the  trial  to 
various  instructions  given  by  the  court,  of  which  instructions 
we  shall  notice  only  the  second  and  third,  relating  to  the  right 
of  self-defense,  and  liability  for  assault  in  case  more  force  is 
used  than  is  necessary  for  such  defense,  and  the  right  to  defend 
the  possession  of  real  property. 

This  statute  was  evidently  not  intended  to  cover  cases  of 
ordinary  assault,  or  assault  with  a  dangerous  weapon,  as  defined 
by  Sections  1771  and  1772,  B.  &  C.  Comp.,  but  is  intended  to 
cover  a  particular  offense,  where  the  assailant,  having  in  his 
possession  a  gun  with  intent  to  intimidate  the  object  of  his 


Jan.  1908]  State  v.  Taylor.  451 

attack  and  thus  prevent  resistance^  administers  a  cowhiding  or 
beating.  This  oflfense  can  by  no  possible  construction  involve 
the  element  of  self-defense  in  favor  of  the  assailant.  The  in- 
tention to  intimidate  by  means  of  a  gun  is  the  element  that 
makes  it  a  felony,  by  which  the  assailed  person  is  compelled, 
through  fear,  to  submit  to  the  punishment.  Neither  could  there 
be  any  element  of  trespass  involved  in  the  case.  To  constitute 
a  liability  under  this  statute,  the  defendant  must  be  armed  with 
a  deadly  weapon,  with  the  intent  and  for  the  purpose  of  in- 
timidation, to  enable  him  to  administer  a  cowhiding  upon  this 
object  of  his  attack,  and  whether  the  assailed  person  is  a  tres- 
passer or  resists  such  assault,  can  constitute  no  defense  to  the 
assailant;  but  the  proof  in  such  a  case  must  be  clearly  brought 
within  the  spirit  of  the  statute,  and  it  cannot  be  made  to  apply 
to  the  case  of  an  altercation,  or  an  ordinary  assault  and  bat- 
tery, even  though  the  assailant  is  armed  with  a  gun.  If  the 
element  of  the  removal  of  a  trespasser  from  one's  property  is 
involved,  as  presented  to  the  jury  by  the  third  instruction,  then 
the  use  of  more  force  than  is  necessary  for  that  purpose  would 
constitute  an  assault,  but  would  not  be  evidence  of  a  violation 
of  this  statute. 
2.  Instruction  No.  2,  as  given  by  the  court,  reads: 
"If  a  person  is  assaulted  by  another,  such  person  is  then 
justified  in  using  such  force  as  may  be  reasonably  necessary  to 
defend  himself;  but  if  such  person  under  pretext  of  self-defense 
exceeds  the  bounds  of  what  is  reasonably  necessary  for  such 
defense,  then  such  person  would  nevertheless  be  guilty  of  the 
assault." 

Here  the  court  instructs  the  jury  that  if  the  defendants  are 
assaulted,  they  have  a  right  to  resist  such  assault,  but  an  exces-s 
of  force  in  such  resistance  would  constitute  guilt  under  this 
statute,  which  lacks  the  principal  element  of  that  crime,  viz., 
being  armed  with  intent  to  intimidate,  and  thus  enable  them 
to  inflict  the  punishment.  In  Mississippi,  under  a  similar  stat- 
ute, it  is  held  that  the  gist  of  the  offense  is  in  being  armed 
with  a  pistol  with  intent  to  intimidate  the  person  assaulted  and 
prevent  him  from  defending  himself:  Lawson  v.  State,  68  Miss. 
556. 
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The  case  was  presented  to  the  jury  upon  the  theory  that  if 
the  defendants,  being  armed,  assaulted  Mrs.  Mitchell,  they 
were  guilty,  or,  if  they  acted  at  first  in  self-defense,  but  used 
more  force  than  was  necessary  in  such  defense,  they  were  guilty 
of  the  crime  charged,  thus  losing  sight  of  the  element  of  intimi- 
dation to  enable  defendants  to  administer  a  castigation;  hence 
the  second  instruction  is  erroneous  in  authorizing  a  verdict  of 
guilty  of  the  charge  upon  proof  of  more  force  than  necessary 
for  defense  of  the  person,  and  the  third  instruction  contains  a 
similar  error,  in  authorizing  a  conviction  if  more  force  is  used 
than  necessary  to  remove  a  trespasser  from  real  estate. 

3.  The  sufficiency  of  the  indictment  is  also  questioned  by  the 
defendants,  in  that  it  does  not  charge  the  crime  for  which  they 
were  tried.  In  the  statute  of  1864  the  name  of  this  crime  is 
given  in  the  index  to  the  sections  at  the  beginning  of  chapter 
43,  of  which  it  is  a  part,  and  also  on  the  margin  opposite  sec- 
tion 527,  its  original  number,  as,  "assault,  being  armed  with  a 
cowhide,"  and  was  so  adopted  by  the  legislature,  and  the  name 
of  the  crime  thus  became  part  of  the  law  {State  v.  Vowels,  4  Or. 
324;  State  v.  Nease,  46  Or.  433:  80  Pac.  897),  and  "assault, 
being  armed  with  a  strap,"  does  not  name  the  crime  defined  by 
this  section.  However,  an  error  in  the  name  of  the  crime  in 
the  preliminary  part  of  the  infonnation  is  not  fatal  if  the 
charging  part  is  sufficiently  specific:  State  v.  Sweet,  2  Or.  127; 
State  V.  Jarvis,  18  Or.  360  (23  Pac.  251).  But  the  charge  is, 
"did  assault,  strike,  hit  and  beat'  one  Exilda  Mitchell  *  *  with 
said  leather  strap."  The  allegation  contains  nothing  to  bring 
the  strap  within  the  class  of  instruments  mentioned  under 
"cowhide,  whip,  stick  or  like  thing."  In  Alabama,  under  a 
similar  statute  providing  that  an  assault  with  a  cowhide,  stick 
or  whip,  having  in  his  possession  a  pistol  with  intent  to  intimi- 
date, an  indictment  that  charged  an  assault  with  a  rope,  stick 
or  whip  was  held  sufficient  to  sustain  a  conviction  for  as- 
sault, but  insufficient  if  the  conviction  had  been  for  the  offense 
charged:  Iligginbotham  v.  State,  50  Ala.  133.  Where  the  in- 
strument used  is  not  one  of  those  named  in  the  statute,  then  it 
must  be  so  described  as  to  bring  it  within  the  class  named. 
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Where  a  statute,  in  defining  a.  crime  committed  by  use  of 
weapons,  mentions  certain  weapons  "or  other  deadly  weapon," 
it  is  held  that  those  named  in  the  statute  need  not  be  described 
as  deadly  weapons,  but  if  another  than  those  named  in  the  stat- 
ute is  relied  upon  as  coming  within  the  term  "other  deadly 
weapon/'  it  must  be  so  averred  as  to  bring  it  within  that  des- 
ignation: State  V.  Sebdstian,  81  Mo.  514;  State  v.  Hoffman, 
78  Mo.  256;  State  v.  Painter,  67  Mo.  84;  State  v.  Porter,  101 
K  C.  713  (7  S.  E.  902).  The  language  of  this  statute  is, 
"with  a  cowhide,  whip,  stick  or  like  thing.''  If  the  instrument 
used  was  one  mentioned  in  the  statute,  the  description  of  it 
need  only  disclose  that  fact;  but  if,  as  in  this  case,  it  is  some 
other  instrument  relied  upon  as  coming  within  the  term  "or 
like  thing,"  then  it  must  be  so  set  forth  to  disclose  that  it  is  a 
like  thing  to  a  cowhide,  whip  or  stick,  and  it  is  not  sufficient  to 
refer  to  it  as  a  leather  strap.  Therefore  the  information  is  in- 
sufficient to  charge  the  crime  defined  by  Section  1766,  B.  &  C. 
Comp.,  but  is  sufficient  to  charge  the  crime  of  assault  and 
battery. 

Therefore  the  judgment  of  the  lower  court  will  be  reversed, 
and  the  cause  remanded  for  such  further  proceedings  «a  may 
be  proper,  not  inconsistent  with  this  opinion.  Reverbed. 


Decided  7  lanuAry.  1908.  reheHriiiK  dented  11  F(>t>riiary,  1(108. 
R0BIK80N   V.    R0BIN80N   OIIKK8K   COMPANY. 

m  Pac.  2W. 

APPSAL    AND    ERBOB  — TKAVSFER    Ot     CAUSE  —  TkAS8CBII»T —TlMK     KoK 

Piling. 
Under  Beetlon  549,  B.  A  O.  Ooiiip..  an  appellant  1m  required  to  file  a  trans- 
cript wHhln  thirty  days  after  tfee  perfection  of  the  appeal.  Hetd,  that  where. 
on  notice  of  appeal,  the  trial  JudRe  entered  In  the  bench  doi'ket  a  memoran- 
dum that  appellant  was  slven  sixty  days  to  file  a  bill  of  exceptions,  the  nienio- 
randtun  did  not  amount  to  an  order  enlarfflnir  the  time  to  tXiv  a  transcript. 

From  Tillamook:  William  Galloway,  Judge. 

Action  by  R.  Robinson  against  the  R.  Robinson  Cheese  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.    Respondent  now  moves  to  dismiss  the  appeal. 

Dismissed. 
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Mr.  William  H.  Holmes  for  the  motion. 
Mr,  Raiph  R,  Duniway,  contra, 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  motion  to  dismiss  an  appeal.  The  plaintiff,  on 
May  2,  1907,  secured  in  the  circuit  court  for  Tillamook  County, 
a  judgment  against  the  defendant,  a  corporation,  whereupon 
the  latter  in  open  court  gave  oral  notice  of  appeal,  and  on  the 
same  day  served  and  filed  an  undertaking  therefor.  The  judge 
at  that  time  entered  in  the  bench  docket  the  following  memo- 
randum: ^Ttfay  2d.  Motion  for  new  trial  denied.  Counsel 
for  defendant  saves  exceptions  and  gives  notice  of  appeal,  and 
is  given  sixty  days  to  file  bill  of  exceptions.  Plaintiff  takes 
judgment."  Though  no  exception  was  taken  to  the  suflSciency 
of  the  sureties  in  the  undertaking,  and  no  other  order  obtained 
enlarging  the  time  for  the  performance  of  any  act  relating  to 
the  appeal,  the  transcript  was  not  filed  in  tiiis  court  until  July 
22,  1907.  The  statute  regulating  the  manner  of  taking  appeals 
contains  the  following  clauses: 

"Within  five  days  after  service  of  said  undertaking,  the  ad- 
verse party  or  his  attorney  shall  except  to  the  suflSciency  of  the 
sureties  in  the  undertaking,  or  he  shall  be  deemed  to  have 
waived  his  right  thereto.  *  *  From  the  expiration  of  the  time 
allowed  to  except  to  the  sureties  in  the  undertaking.  *  *  the 
appeal  shall  be  deemed  perfected" :  B,  &  C.  Comp.  §  549.  "Upon 
the  appeal  being  perfected,  the  appellant  shall,  within  thirty 
days  thereafter,  file  with  the  clerk  of  the  appellate  court  a  tran- 
script. *  *  If  the  transcript  *  *  is  not  filed  with  the  clerk 
of  the  appellate  court  within  the  time  provided,  the  appeal  shall 
be  deemed  abandoned,  and  the  effect  thereof  terminated,  but 
the  trial  court  or  the  judge  thereof,  or  the  supreme  court  or  a 
justice  thereof,  may,  upon  such  terms  as  may  be  just,  by  order 
enlarge  the  time  for  filing  the  same" :  B.  &  C.  Comp.  §  553. 

An  examination  of  these  provisions  in  connection  with  the 
facts  hereinbefore  stated  will  show  that  the  appeal  was  per- 
fected May  7,  1907,  but  that  the  transcript  was  not  filed  in 
this  court  within  30  days  thereafter.  The  question  presented 
by  this  motion  is  whether  or  not  the  entry  in  the  bench  docket 
of  the  memorandum  hereinbefore  quoted  can  be  construed  as 
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an  order  enlarging  the  time  to  file  a  tranBcript.  The  filing  of 
a  transcript  in  an  appellate  court  is  the  consummation  of  the 
means  whereby  that  tribunal  obtains  jurisdiction  of  a  cause. 
A  bill  of  exceptions  cannot  be  incorporated  into  a  record  until 
it  has  been  made  a  part  thereof  by  being  allowed  and  certified 
to  by  the  judge.  When  a  court  by  an  order  enlarges  the  time 
in  which  to  file  a  transcript,  it  thereby  impliedly  extends  the 
time  in  which  to  secure  a  bill  of  exceptions,  on  the  assumption 
that  the  greater  regulation  necessarily  includes  the  less;  but, 
as  an  order  in  an  inferior  matter  does  not  embrace  a  superior 
prescription,  it  follows  that  the  memorandum  hereinbefore  set 
forth,  if  it  be  treated  as  an  order  duly  made  and  entered,  does 
not  enlarge  the  time  for  the  filing  of  the  transcript. 

N"o  jurisdiction  of  the  appeal  having  been  obtained,  the  mo- 
tion must  be  allowed,  and  it  is  so  ordered.  DiSMissia). 


Decided  7  January,  rehearing  denied  4  February,  long, 

JACKSON    V.    SUMPTER   VAT.t,EY    R'Y    CO. 

gs  Pac.  366. 

Nbgligencb— Contributory  Nboliobncb— Burden  of  Proof. 

1.  Contributory  negUKenco  Is  a  matter  of  defense  and  the  burdcMi  of  estab- 
lishing It  Is  on  defendant,  unless  plaintiff ^s  declaration  or  evidence  estab- 
lishes it. 

TBIAIi^NOKSUIT. 

2.  The  province  of  a  motion  for  nonsuit  is  in  the  nature  of  a  demurrer  to 
the  evidence,  and  when  it  is  sought  to  take  advantage  of  a  defect  in  the  plead- 
ings by  such  a  motion,  the  pleadings  should  be  construed  liberally,  as  If  on  a 
motion  by  defendant  for  Judgment,  notwithstanding  the  verdict  against  him. 

Pleading— DBrBCTS. 

8.  A  party  relying  on  a  technical  defect  in  a  pleading  1«  subjeetecl  to  olwerv- 
ance  of  technical  rules. 

Railroads— Injury  to  Anim ami— Contributory  Nkoi.irenck— Plkad- 

INQS. 

4.  Where,  in  an  action  against  a  railroad  company  for  killing  cows  on  its 
track,  the  company  as  an  affirmative  defense  alleged  that  plaintiff  negligently 
herded  cows  along  the  right  of  way  within  switching  limits  at  a  station,  with 
knowledge  that  the  right  of  way  was  dangerous,  a  reply  denying  the  aver- 
ments of  the  answer,  except  that  "certain  cows  of  the  plaintiff,  being  then 
and  there  under  the  immediate  care,  custody  and  control  of  plaintiff,''  con- 
strued liberally  In  favor  of  plaintiff,  did  not  admit  contributory  negligence. 

Same— Pleadincw. 

6.  An  answer.  In  an  action  against  a  railway  company  for  killings  cows  on 
Its  track,  which  alleges  that  plaintiff  negligently  herded  "certain''  cows  along 
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the  lisht  of  way  within  switch  limits  at  a  station,  with  knowiedst*  of  the 
danger,  and  that  he  nesllgently  permitted  the  stock  to  remain  on  and  alonx 
the  track,  and  that  thereby  the  stock  sustained  injuries,  etc.,  doe.<i  not.  on  a 
strict  construction,  raise  the  defense  of  contributory  neicllKenci'.  In  the 
absence  of  any  identification  of  the  "certain"  cows  with  those  whose  kllllnir 
is  sued  for. 

SAMB— GOMTBIBUTOKY  NSOLIGBNCB— (^UKSTIOM  FOR  JUKY. 

«.  In  an  action  acainst  a  railway  company  for  klillnK  animals  on  Us  track, 
the  question  of  contributory  neffliirence  of  the  owner,  held  for  the  jury. 
Tbiai/— Question  fob  Jubt— Evidence. 

7.  Where  different  deductions  may  reasonably  he  drawn  from  the  evidence 
in  a  cause,  the  issues  are  for  the  Jury;  and,  to  Justify  the  Krantlntr  of  a  non- 
suit, the  facts  and  inferences  must  be  undisputed. 

RAIIiROADS— INJUBY  TO  ANIMALS— OONTRIBUTOBY  NEGLIOKNCB. 

8.  Whether  one  is  ffuilty  of  contributory  ncfflisence  in  turninir  his  stock 
out  to  crraze  on  unlnclosed  lands  near  a  railroad  track.  Is  a  question  for  the 
Jury. 

Neoligence-Contbibutoby  Nbolioence— Obpinary  Cabe. 

9.  One  Is  not  ffullty  of  contributory  neffiisence.  unless  he  falls  to  exercise 
ordinary  care;  and  there  is  no  want  of  ordinary  care  when,  under  the  clrcum- 
stanres.  he  does  not  omit  anythinir  which  an  ordinarly  prudent  person  simi- 
larly situated  would  not  have  omitted. 

Same— Question  fob  Juby— NEaLioBNCE. 

10.  Where  both  the  duty  to  exercise  care  and  the  extent  of  Its  performance 
are  to  be  ascertained  as  facts,  the  Jary  alone  can  determine  what  Is  neir li- 
cence, and  whether  it  has  been  proven. 

RAILBOADS— INJUBY  TO  ANIMALS— STATION  GROUNDS. 

11.  In  an  action  against  a  railroad  for  injuries  to  animals  on  Its  tra<*k.  the 
evidence  showed  that  there  were  about  one  and  one-half  miies  of  unfenctnl 
track  from  one  station  towards  another;  that  it  was  three-quarters  of  a  mile 
from  the  station  to  the  head  of  a  switch  for  a  siding  running  tjack  toward 
the  station  used  for  storing  engines,  etc.,  and'that  further  on  In  the  direction 
of  the  other  station,  about  one  hundred  and  fifty  yards  from  the  switch  was  a 
branch  line  leaving  the  main  line  and  forming  the  head  of  a  "Y.*'  The  ani- 
mals were  killed  near  the  switch  for  the  siding.  There  was  nothing  to  show 
that  the  siding  was  used  In  connection  with  a  depot  at  the  station.  HHd,  that 
the  question  whether  the  animals  entercHl  the  track  within  <lepot  grounds 
was  for  the  Jury. 

Appeal.— Review  of  Evidence— Bill  of  Exceptions. 

IS.  Where  the  evidence  is  not  in  the  bill  of  exceptions,  and  a  transcript  of 
what  appears  to  be  evidence  Is  in  the  record,  but  the  same  is  not  icleutlfied  by 
the  court,  or  certified  to  be  any  or  ail  of  the  testimony  In  the  ease,  the  court 
on  appeal  will  not  consider  it. 

From  Baker:  William  Smith,  Judge. 

Statement  by  Mr.  Commissionjes  Slateb. 

Plaintiff  sues  on  two  causes  of  action  to  recover  in  damages 
tlie  value  of  some  of  his  milch  cows,  which  were  killed  and 
injured  by  defendant's  moving  railroad  cars  and  engine  on  its 
track  near  the  town  of  Sumpter,  in  Baker  County.    A  no&suit 
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was  granted  as  to  the  first  cause  of  action^  which  is  not  to  be 
considered  here.  For  the  second  cause  of  action  it  is  averred 
that  a  number  of  plaintiff's  cows^  on  August  6^  1906,  went  upon 
defendant's  unfenced  tracks  and  four  of  them  were  killed  and 
two  were  injured  by  one  of  defendant's  moving  trains  and 
engine  drawing  the  same.  The  answer  denies  generally  the 
averments  of  the  complaint,  excepting  defendant's  incorpora- 
tion and  ownership  and  operation  of  the  railroad  leading  from 
Baker  City  to  Sumpter  on  which  the  cows  were  killed. 

As  an  affirmative  defense,  it  is  alleged,  in  substance,  that  on 
August  6,  1906,  certain  cows  of  plaintiff  being  then  and  there 
under  the  immediate  care,  custody,  direction  and  control  of 
plaintiff  and  his  servant,  one  Robert  Allen,  were  by  them  care- 
lessly and  negligently,  and  without  right  or  authority,  wrong- 
fully herded  and  pastured  upon  and  along  defendant's  right 
of  way  and  railroad  track,  within  its  switching  and  station 
yards,  inside  the  corporate  limits  of  the  City  of  Sumpter,  and 
that  plaintiff  and  his  servant,  Robert  Allen,  well  knowing  that 
defendant's  trains  were  regularly  passing  over  said  tracks  and 
right  of  way,  and  well  knowing  said  stock  was  within  defend- 
ant's switching  yards,  and  that  said  right  of  way  and  said 
switching  yards  were  dangerous  and  unsafe  places  for  said  stock 
to  be^  and  that  they  had  no  right  to  have  said  stock  in  said 
places,  carelessly  and  negligently  permitted  said  stock  to  remain 
upon  and  along  said  track  and  right  of  way,  and  that  thereby 
said  stock  sustained  the  injuries  alleged,  if  at  all,  and  that 
whatever  damage  plaintiff  may  have  suffered  from  said  injuries 
was  due  solely  to  his  own  said  negligence  and  carelessness  in 
driving  and  herding  his  said  stock  upon  and  along  defendant's 
track  and  right  of  way,  as  aforesaid,  and  not  to  any  fault  or 
negligence  of  this  defendant.  By  the  reply,  plaintiff  denied 
generally  all  the  averments  of  the  answer,  excepting  that  "cer- 
tain cows  of  the  plaintiff,  being  then  and  there  under  the  im- 
mediate care,  custody  and  control  of  plaintiff."  After  the  issues 
were  thus  joined  a  trial  was  had  before  a  jury,  and  at  the  con- 
clusion of  plaintiff's  testimony  defendant  moved  a  nonsuit,  cm 
the  ground  that  the  evidence  shows  plaintiff  to  have  been  guilty 
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of  contributory  negligence  sufficient  to  bar  his  right  to  recover. 
This  being  overruled,  defendant  oflfeied  his  testimony,  and  the 
cause  was  submitted  to  the  jury,  which  returned  a  verdict  in 
favor  of  plaintiff  in  the  sum  of  $330,  upon  which  judgment  was 
entered,  from  which  defendant  appeals.  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of  John  L. 
Rand  and  Vemor  W,  Tomlinson,  with  an  oral  argument  by 
Mr.  Tomlinson. 

For  respondent  there  was  a  brief  with  an  oral  argument  by 
Mr.  Charles  H.  McColloch. 

Opinion  by  Mr.  Cohhissionsr  Slater. 

1.  The  first  and  principal  error  relied  upon  to  reverse  the 
judgment  is  the  denial  by  the  court  of  defendant's  motion  far 
a  nonsuit  to  the  second  cause  of  action.  In  this  State  con- 
tributory negligence  is  a  matter  of  defense,  and  the  burden  of 
establishing  it  is  on  the  defendant :  Johnston  v.  0.  8.  L.  Ry,  Co. 
23  Or.  94  (31  Pac.  283) ;  Grant  v.  Baker,  12  Or.  329  (7  Pac. 
318).  But,  if  plaintiff's  declaration  or  evidence  establishes  hia 
own  contributory  negligence,  it  bars  his  recovery,  no  matter 
where  the  burden  rests:  7  Am.  &  Eng.  Ency.  (2  ed.),  454; 
Tucker  v.  Northern  Terminal  Co.  41  Or.  82  (68  Pac.  426) ; 
Scott  V.  Oregon  Ry.  &  N.  Co.  14  Or.  211  (13  Pac.  98). 

To  support  its  contention,  counsel  for  defendant  urges  with 
much  earnestness  that  the  pleadings  on  the  part  of  plaintiff 
admit  that  the  cattle  went  upon  the  track  while  under  the  im- 
mediate care,  custody  and  control  of  plaintiff.  This  arises,  it 
is  argued,  from  the  form  of  the  denial  used  in  the  reply.  What 
the  pleader  intended  to  admit  by  excluding  the  quoted  words 
from  the  effect  of  his  denial,  is  doubtful.  Defendant's  counsel 
arrive  at  their  conclusion  by  a  strict  construction  of  the  lan- 
guage quoted,  and  contend  that  such  should  be  the  rule.  But, 
if  their  assumption  as  to  the  rule  of  construction  and  their  in- 
terpretation of  the  implied  admission  be  correct,  the  result 
would  have  entitled  defendant  to  a  judgment  on  the  pleadings, 
which  they  should  have  asked  before  going  to  trial,  and  not 
wait  to  raise  the  question  on  motion  for  nonsuit. 


Jan.  1908]    Jackson  v.  Sumpter  Valley  R'y  Co.        459 

2.  The  province  of  a  motion  for  a  nonsuit  is  in  the  nature 
of  a  demurrer  to  the  evidence  {Brawn  v.  Oregon  Lumber  Co. 
24  Or.  315:  33  Pac.  557),  and  it  is  an  unusual  method  of 
taking  advantage  of  a  defect  in  the  pleadings,  and  the  appel- 
lant, rather  than  respondent,  should  be  held  to  strict  rules. 

"It  has  been  held/'  says  Mr.  Justice  Thayer,  in  8pecht  v. 
Allen,  12  Or.  117-122  (6  Pac.  494,  495),  "that  when  a  pleading 
did  not  contain  a  cause  of  action  or  defense,  as  the  case  might 
be,  and  the  objection  to  it  was  made  for  the  first  time  'at  the 
trial  by  opposing  the  introduction  of  evidence  to  support  it, 
the  party  would  be  deemed  to  have  waived  any  objection  to  its 
sufficiency.  I  am  of  the  opinion  that  the  party  in  such  case 
should  be  compelled  to  resort  to  a  motion  for  judgment,  not- 
withstanding the  verdict,  in  case  one  were  to  be  rendered  against 
him,  as  the  party  interposing  the  pleading  ought,  when  it  had 
not  been  demurred  to,  to  be  entitled  to  the  presumptions  a  ver- 
dict in  his  favor  would  afford.  That  appears  to  me  to  be  the 
course  the  code  intends  should  be  pursued.  But,  on  the  other 
hand,  where  a  party  has  no  sufficient  pleading  to  stand  upon, 
and  judgment  has  gone  against  him,  he  is  not  in  a  favorable 
condition  to  ask  for  its  reversal,  particularly  where  a  verdict 
would  not  have  cured  the  defect.  An  appellate  court  in  such 
n  ease  would,  I  think,  consistently  determine  that  the  error 
had  not  injured  him.^' 

So,  then,  in  this  instance,  the  reply  should  be  construed  as  if 
.  the  question  arose  upon  a  motion  by  defendant  for  a  judgment, 
notwithstanding  the  verdict,  that  is,  liberally,  so  that,  if  possi- 
ble, the  verdict  may  be  sustained. 

3.  Under  these  limitations,  we  are  constrained  to  hold  that 
the  language  used  in  the  reply  was  intended  to  mean  no  more 
than  that  certain  cows  of  the  plaintiff  were  at  the  time  of  the 
accident  under  the  care,  custody  and  control  of  plaintiff,  not 
that  they  were  under  his  care,  custody  or  control  at  the  time 
they  went  upon  the  track  and  right  of  way  of  the  defendant. 
When  so  construed  and  applied  to  the  testimony  hereinafter 
considered,  plaintiff  has  relieved  himself  from  any  necessary 
inference  of  negligence  on  his  part.  But  defendant  is  in  no 
better  condition,  even  if  the  language  of  the  reply  be  construed 
strictly.     A  party  who  relie?  wyon  a   technical  defect  is  sub- 
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jected  to  observance  of  technical  rules:  Hermann  v.  HtUcheson, 
33  Or.  239  (53  Pac.  489) :  Small  v.  Lutz,  34  Or.  131  (55  Pac. 
529,  58  Pac.  79) ;  BUyeu  v.  Smith,  18  Or.  335  (22  Pac.  1073  j. 

4.  The  admission^  claimed  by  defendant  to  be  included  in 
the  language  of  the  reply  above  quoted^  could  not  arise^  except 
tliat  reference  be  made  to  the  affirmative  matter  of  the  answer 
to  interpret  it.  The  words  "certain  cows  of  the  plaintiff'  of 
themselves  do  not  necessarily  mean  the  cows  mentioned  in  the 
complaint  upon  which  the  cause  of  action  is  based.  The  answer 
contains  the  same  language,  and  there  is  nothing  elsewhere 
therein  that  identifies  the  "certain  cows  of  the  plaintiff'  to  be 
those  described  in  the  complaint.  For  all  that  appears  upon 
the  face  of  the  pleadings,  the  averments  of  the  answer  may  be 
true,  and  yet  be  no  bar  to  a  recovery  on  the  cause  of  action 
set  forth  in  the  complaint.  Plaintiff  may  have  had  another  and 
different  cause  of  action^  which  for  some  reason  he  did  not  see 
fit  to  include  in  his  complaint. 

It  necessarily  follows  that  upon  a  strict  construction  of  the 
answer,  the  defense  of  contributory  negligence  is  not  in  this 
case ;  at  least  defendant,  when  judgment  has  gone  against  him, 
is  not  in  a  favorable  position  to  ask  for  its  reversal  for  this  par- 
ticular alleged  error:  Specht  v.  Allen,  12  Or.  117  (6  Pac.  494). 
Assuming,  however,  that  the  issue  of  contributory  negligence  is 
made  by  the  answer,  we  will  now  examine  plaintiff's  testimony' 
and  ascertain  whether  any  indisputable  inference  can  be  drawn 
from  the  uncontradicted  facts  which  disclosed  the  omission  or 
commission  of  any  act  by  plaintiff  or  his  servant,  which  the 
law  adjudges  negligent.  The  facts  disclosed  by  the  record  are: 
That  plaintiff  operates  a  dairy  in  the  vicinity  of  Sumpter,  and 
had  in  his  herd  about  38  cows.  That  in  the  month  of  August. 
1906,  he  pastured  his  cows  for  the  most  part  on  a  farm  called 
in  the  record  the  "Jett"  place,  situate  about  2  miles  east  from 
the  dairy  and  about  1^  miles  south  and  east  of  Sumpter  Depot, 
and  tlirough  which  defendant's  main  line  going *from  Sumpter 
to  Baker  City  passes,  but  sometimes  the  cows  were  turned  out 
to  feed  upon  tlie  commons.  That  defendant's  track  is  un- 
fenoed  from  Sumpter  Station  to  the  Jett  place.     On  the  mom- 
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ing  of  August  6,  1906,  the  cows  were  driven  by  one  of  plaintiff's 
hired  men  out  to  feed  upon  the  commons*  and  left  back  of 
the  Jett  place  and  in  the  vicinity  of  the  smelter,  which  is  upon 
or  near  a  branch  road  leaving  the  main  line  between  IJ  and  li 
miles  south  and  east  of  the  Sumpter  Depot  and  going  to  Austin. 
That  between  the  smelter  and  defendant's  right  of  Tiwy  and 
plaintiff's  bam  or  dairy  the  country  is  not  fenced,  and  is  cov- 
ered with  brush,  but  affords  good  pasturage.  About  3  o'clock 
in  the  afternoon  of  that  day  Eobert  Allen,  plaintiff's  employee, 
whose  duty  was  to  drive  the  cows  home  in  the  evening,  went 
from  the  dairy  easterly  down  the  valley  hunting  some  stray 
horses,  intending  to  bring  the  cows  home  on  his  return  in  the 
evening.  As  he  went  he  noticed  three  of  the  cows  coming 
towards  Sumpter  up  the  track  of  the  branch  road  from  a  quarter 
to  a  half  mile  distant  from  the  main  track,  and  about  one  half 
mile  from  where  the  cows  were  killed.  The  rest  were  scattered 
between  the  Jett  place  and  the  smelter.  Allen  went  on  down 
the  valley,  secured  the  horses,  and  returned,  arriving  in  the 
same  vicinity  between  half  past  5  and  6  o'clock.  He  then  saw 
15  or  20  head  of  plaintiff's  cows  feeding  and  drifting  toward 
Sumpter  on  defendant's  right  of  way,  and  between  the  arms 
of  a  "Y"  formed  by  the  branch  line  to  Austin,  the  main  line 
to  Baker  City,  and  a  connecting  curve.  The  horses  having  taken 
a  canter  along  the  county  road  toward  home,  Allen  turned  out 
of  the  road  after  the  cows  and  drove  those  nearest  him  from  the 
"Y"  a  distance  of  200  or  300  yards  to  the  county  road,  then 
turned  back  to  get  17  or  18  others  which  had  gone  ahead  up 
the  main  track  toward  Sumpter  beyond  the  junction  a  distance 
of  some  450  feet.  •  At  this  point  on  the  west  side  of  the  track, 
there  is  a  rocky  point  within  5  feet  of  the  center  of  the  track, 
and  on  the  east  side  within  about  30  feet  is  Powder  Eiver.  The 
space  between  the  track  and  the  river  was  at  one  time  traveled 
as  a  county  road,  but  for  a  long  time  prior  to  the  date  of  the 
accident,  it  had  been  filled  within  a  few  feet  of  the  track  with 
sawlogs  and  brush,  leaving  very  little  space  for  loose  stock  to 
travel  on.  But  there  is  a  stock  trail  there,  winding  through  the 
logs  for  a  distance  of  75  to  100  yards,  then  turns  off  to  the 
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left  into  the  count}'^  road.  About  150  feet  further  up  the  track 
toward  Sumpter  from  the  rocky  point  is  a  switch  for  a  short 
siding  called  "Sumpter  Siding,"  and  25  feet  beyond  this  switch 
is  the  frog  of  the  switch.  Sumpter  Depot  or  Station  is  three 
fourths  of  a  mile  distant  from  the  switch.  Allen  had  consumed 
about  10  minutes  of  time  in  getting  the  first  bunch  of  cows  out 
of  the  "Y*'  and  into  the  county  road,  when  he  turned  back  to 
get  the  remainder.  These  were  200  or  300  yards  from  where 
the  first  ones  were  found,  and  were  feeding  along  the  track 
toward  this  rocky  point.  Before  Allen  overtook  them  they  had 
passed  this  point,  and  just  as  he  arrived  at  the  point  he  saw 
the  train  coming  from  Sumpter  toward  him.  He  endeavored 
to  get  in  ahead  of  the  cows  and  turn  them  off  the  track,  but  the 
engine  struck  two  of  the  cows  at  the  frog,  injuring  them,  and 
killed  four  others  at  the  switch  stand. 

5.  The  theory  of  the  defense  is,  that  Allen  was  driving  the 
stock  homeward  when  they  first  went  upon  defendant's  track, 
and  that  he  was  attempting  to  drive  them  along  this  trail  on 
the  right  of  way  because  by  that  route  it  was  one  quarter  of  a 
mile  nearer  to  the  dairy  than  by  the  county  road.  But  he 
positively  denies  both  of  these  assertions,  and  swears  that  he 
never  at  any  time  drove  them  through  there;  that  when  he  first 
saw  the  cows  upon  the  right  of  way  he  immediately  went  to 
them  and  began  rounding  them  up  and  getting  them  off  the 
right  of  way  into  the  county  road,  taking  those  first  that  were 
nearest  to  him,  preparatory  to  driving  them  home;  that  he  had 
been  engaged  in  that  matter  no  more  than  10  minutes  when  the 
cows  were  killed.  To  support  its  theory,  however,  defendant  on 
cross-examination  of  plaintiff,  offered  in  evidence,  as  containing 
admissions  against  his  interest,  what  purports  to  be  an  owner's 
statement  of  stock  injured  or  killed,  with  plaintiff's  name  as 
claimant  typewritten  at  the  bottom  thereof,  under  which  is 
written  "per  G.  E.  Allen."  This  statement  is  upon  a  printed 
blank  form  furnished  by  the  company,  and  is  in  the  form  of 
qiiostions  and  answers.  It  contains  a  statement  of  the  time 
and  place  of  the  accident,  a  description  and  the  value  of  the 
cows  injured  and  killed,  and.  besides  others,  these  questions  and 
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answers:  "Was  stock  in  charge  of  any  one  at  the  time?  If  so, 
who  ?  Bobert  Allen.  State  how  you  know  the  stock  was  struck 
by  the  train?  The  cows  were  being  driven  home."  PlaintiflE 
swears  that  he  did  not  personally  know  how  the  stock  were 
killed,  or  whether  they  were  being  driven  home  by  any  one ;  that, 
by  telephone,  he  directed  G.  E.  Allen  to  fill  out  and  present 
this  claim  blank  for  him,  giving  Allen,  at  the  time,  information 
about  the  number,  description  and  value  of  the  stock,  and  told 
him  that  Robert  Allen  could  give  him  other  necessary  facts; 
that  he  never  saw  the  blank  after  it  was  filled  out,  and  did  not 
know  that  it  contained  such  answers.  Bobert  Allen  swears 
that  he  did  not  give  this  particular  information  to  his  father, 
G.  E.  Allen.  Under  such  circumstances,  it  could  hardly  be  said, 
as  a  matter  of  law,  that  plaintiff  is  bound  by  the  answers ;  but, 
if  he  were,  it  is  but  a  statement,  not  conclusive,  and  is  subject 
to  explanation. 

6.  On  the  face  of  it,  without  explanation,  the  statement  is 
that  at  the  time  of  the  accident  the  stock  was  in  charge  of  Allen 
and  were  being  driven  home  by  him,  not  that  they  were  in  his 
charge  when  they  went  upon  the  track.  When,  however,  the 
statements  are  placed  with  the  explanatory  facts  as  disclosed 
by  the  evidence  of  Allen,  it  can  at  least  be  said  that  different 
deductions  may  honestly  and  reasonably  be  drawn  therefrom  by 
different  minds,  and  under  such  circumstances  the  question  is 
one  proper  to  be  submitted  to  a  jury:  Hedin  v.  Suburban  Ey. 
Co.  26  Or.  155  (37  Pac.  540). 

7.  It  is  also  contended  by  defendants  that  Allen  was  negli- 
gent in  not  going  first  to  those  cows  that  were  on  the  main 
track  and  removing  them;  for,  it  is  argued,  they  were  in  the 
most  danger,  and  his  duty  was  to  attend  to  them  first.  It  may 
be  conceded  that  it  is  the  law  that  one  who  sees  his  cattle  in 
danger  upon  a  railroad  track  and  can  by  reasonable  exertions 
get  them  off,  he  is  bound  to  do  so  {MUbum  v.  Kansas  City,  etc., 
Co.  86  Mo.  104),  or  that  one  having  stock  under  his  immediate 
care,  custody  and  control,  who  voluntarily  drives  or  puts  them 
in  a  place  of  danger,  or  carelessly  permits  them  to  wander  from 
his  control  into  a  place  of  danger,  is  guilty  of  contributory  neg- 
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ligence:  Keeney  v.  0.  7?.  d-  Nai\  Co.  19  Or.  291  (24  Pac.  233)  ; 
Ohio  tf  Missouri  Ry,  Co.  v.  Eaves,  42  111.  288.  But  a  motion 
for  a  nonsuit  is  in  the  nature  of  a  demurrer  to  the  evidence. 
It  admits  the  truth  of  plaintiff's  evidence  and  of  every  inference 
of  fact  which  the  jury  may  legally  draw  from  it.  The  suflB- 
ciency  of  the  evidence  is  for  the  jury,  provided  the  court  shall 
be  of  the  opinion  that  there  is  any  evidence  tending  to  sustain 
the  complaint:  Brown  v.  Oregon  Lumber  Co.  24  Or.  315  (33 
Pac.  557).  And  to  justify  granting  a  nonsuit  facts  should  be 
not  only  undisputed,  but  conclusions  to  be  drawn  from  them 
indisputable.  If  different  minds  may  honestly  draw  different 
conclusions  from  the  facts,  though  undisputed,  the  case  should 
be  left  to  the  jury:  Peabody  v.  0.  R.  &  N.  Co.  21  Or.  121  (26 
Pac.  1053:  12  L.  R.  A.  823). 

8.  As  a  matter  of  law,  then,  the  court  cannot  say  that  plain« 
tiff  was  guilty  of  contributory  negligence  in  turning  his  stock 
out  to  graze  on  uninclosed  lands  near  defendant's  track  or  depot. 
That  is  a  question  for  the  jury:  Wilmot  v.  Oregon  R.  Co.  48  Or. 
494  (87  Pac.  528:  7  L.  R.  A^  (N.  S.),  202).  Nor  if  plaintiffs 
testimony  is  to  be  believed,  can  negligence  be  imputed  to  him 
because  his  stock  was  found  upon  defendant's  track.  They  were 
not  in  his  immediate  care,  custody  or  control  when  they  went 
upon  the  track,  nor  in  the  care  of  his  servant,  nor  did  either  of 
them  carelessly  permit  them  to  wander  from  his  control  into 
the  place  of  danger  where  they  were  found. 

9.  If  counsel  by  argument  can  draw  a  different  inference 
from  the  evidence,  it  is  derived  only  by  the  process  of  weigh- 
ing testimony  and  by  giving  credence  to  one  piece  of  testimony 
and  rejecting  another  where  there  is  a  conflict.  But  wheii  the 
right  determination  of  a  case  depends  upon  the  weight  to  be 
given  evidence,  it  is  for  the  consideration  of  the  jury :  Anderson 
V.  North  Pacific  Lumber  Co.  21  Or.  281  (28  Pac.  5).  It  is  un- 
disputed, however,  that  the  servant  about  10  minutes  before 
the  accident  found  plaintiff's  stock  in  a  place  which  imparted 
notice  of  danger,  not  notice  of  a  present  and  imminent  danger 
by  seeing  a  train  approaching,  for  that  is  not  the  fact,  but 
because  the  track  itself  is  a  warning  of  possible  danger:  Dur^ 
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bin  V.  Oregon  B.  &  Nav.  Go,  17  Or.  5  (17  Pac.  5:  11  Am.  St. 
Rep.  778).  He  did  not  then  know  that  any  train  was  due  from 
either  direction,  and  he  was  compelled  to  act  on  the  assump- 
tion that  one  part  of  the  track  was  no  more  dangerous  than 
another.  Hence  he  first  attended  to  those  nearest  to  him.  Had 
the  fact  been  that  when  he  first  came  upon  the  ground  he  saw 
a  train  coming  from  the  opposite  direction,  or  that  he  knew 
that  a  train  was  then  due  from  that  direction,  it  may  have  been 
his  duty  to  have  gone  first  to  those  cows  that  were  nearest  to 
the  anticipated  danger ;  but^  the  facts  show  that  Allen  imme- 
diately upon  discovery  of  the  dangerous  position  of  the  cows, 
went  with  reasonable  diligence  to  the  scene  and  made  at  least 
some  effort  in  good  faith  to  perform  his  duty,  the  degree  of 
which  is  for  the  jury:  Richmond  v.  McNeill,  31  Or.  342  (49 
Pac.  879).  There  could  be  no  contributory  negligence  by 
plaintiff,  except  there  is  a  failure  on  his  part,  or  on  the  part 
of  some  person  with  whose  negligence  he  is  chargeable,  to  ex- 
ercise ordinary  care  to  avoid  the  injury,  and  such  lack  of 
ordinary  care  is  the  proximate  cause  of  the  injury:  7  Am.  & 
Eng.  Ency.  (2  ed.),  373.  And  there  has  been  no  want  of  ordi- 
nary care,  when,  under  all  the  circumstances  and  surroundings 
of  the  case,  the  person  injured,  or  those  whose  negligence  is 
imputable  to  him,  did  or  omitted  nothing  which  an  ordinarily 
careful  and  prudent  person  similarly  situated  would  not  have 
done  or  omitted:  7  Am.  &  Eng.  Ency.  (2  ed.),  378. 

10.  When  both  the  duty  and  the  extent  of  its  performance 
are  to  be  ascertained  as  facts,  a  jury  alone  can  determine  what 
is  negligence  and  whether  it  has  been  proven :  West  Phila,  Pass, 
By,  Co,  V.  OcUlagher,  108  Pa.  St.  524;  Robinson  v.  Cone,  22  Vt. 
213  (54  Am.  Dec.  67).  The  court  did  not  err  in  denying  de- 
fendant's motion  for  a  nonsuit. 

11.  The  court  refused  to  instruct  the  jury  upon  defendant's 
request  to  return  a  verdict  in  its  favor,  and  this  action  of  the 
court  is  assigned  as  error.  This  request  was  based  upon  no  other 
contention  than  that  made  to  support  the  motion  for  nonsuit, 
and  that  has  been  considered  and  disposed  of  adversely  to  de- 
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fendant.  Defendant  excepted  to  the  giving  of  this  inetructioii : 
"Whether  or  not  defendant  should  have  fenced  that  portion  of 
its  track  upon  which  plaintiff's  cattle  entered  is  a  matter  for 
your  determination  from  the  evidence.  If  you  find  from  the 
evidence  that  that  portion  of  defendant's  track  was  within  de- 
fendant's depot  yards,  then  the  defendant  was  under  no  obliga- 
tion to  fence;  otherwise  it  should  have  fenced/'  and  error  is 
assigned  on  that  account.  It  is  insisted  that  as  evidence  in  this 
case  is  not  conflicting  or  uncontradicted,  it  was  not  a  question 
for  the  jury  to  determine  whether  or  not  the  defendant  ought 
to  have  fenced  its  track  at  the  place  or  places  where  plaintifE's 
cattle  were  killed,  or  whether  or  not  such  places  were  within 
defendant's  depot  and  switching  yard,  but  that  it  was  a  matter 
of  law  for  the  court  to  declare. 

Plaintiff's  evidence  shows  that  there  are  about  1^  miles  of 
unfenced  track  from  Sumpter  toward  Baker  City;  that  it  is 
three  fourths  of  a  mile  from  Sumpter  to  the  head  of  a  switch 
for  a  siding  running  back  towards  Sumpter  about  200  feet, 
which  is  used  for  storing  slab  wood  for  the  use  of  defendant's 
engines;  that  further  on  in  the  direction  of  Baker  City,  about 
350  yards  from  this  switch,  the  branch  line  to  Austin  leaves  the 
main  line  and  forms  the  head  or  point  of  the  "Y."  The  cows 
were  killed  near  the  switch  for  the  "Sumpter  Siding,"  and  on 
the  side  thereof  toward  Baker  City.  There  is  no  suggestion  in 
plaintiff's  evidence  that  Sumpter  Siding  was  a  part  of  or  was 
used  in  connection  with  the  depot  at  Sumpter. 

12.  The  defendant's  evidence  is  not  found  in  the  bill  of  ex- 
ceptions; but  there  is  on  file  a  separate  transcript  of  what  ap- 
pears to  be  some  evidence  taken  in  this  case,  and  includes  what 
purports  to  be  some,  at  least,  of  defendant's  testimony,  but  it  is 
not  identified  in  any  manner  by  the  court,  or  certified  to  be 
any  or  all  of  the  testimony  in  this  case,  and  for  that  reason  it 
cannot  be  legally  considered.  However,  as  the  parties  have 
printed  in  their  briefs  some  excerpts  therefrom,  we  have  not 
refrained  from  looking  into  it:  It  shows,  in  substance,  that 
switching  is  done  daily  at  the  "Y"  in  reversing  engines  and 
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trains  for  the  branch  line;  but  this  of  itself  does  not  tend  to 
make  the  "Y'^  or  that  part  of  the  main  track  between  it  and 
Smnpter  Siding  a  part  of  the  depot  grounds  of  Siunpter  Sta- 
tion, three  fourths  of  a  mile  distant,  or  that  of  itself  it  con- 
stituted a  separate  and  distinct  depot  or  station,  within  the 
limitations  stated  in  WUmot  v.  0.  R.  &  N.  Co,  48  Or.  494  (87 
Pac.  528:  7  L.  R.  A.,  N.  S.,  202).  Switching  is  not  the  prin- 
cipal thing  that  constitutes  a  depot',  but  is  only  an  incident  of 
it.  In  our  judgment,  the  correct  distinction  is  stated  in  an 
extended  footnote  to  that  case  found  in  7  L.  R.  A.  (X.  S.)  203, 
where  it  is  said: 

^'A  very  clearly  defined  principle  regulates  this  question — 
the  principle  of  paramount  public  importance  of  the  public 
good  or  convenience  over  private  rights.  Fence  laws  have  been 
passed  very  generally  in  all  parts  of  tlie  country,  compelling 
railroad  companies  to  fence  their  tracks  in  order  to  protect 
individuals  from  injuries  to  their  stock  straying  thereon.  But 
at  stations  where  the  general  public  has  a  right  of  access,  and 
the  necessary  transactions  of  the  road  require  it,  an  exception 
either  by  express  language  in  the  statute  or  by  construction  of 
the  courts  has  come  to  be  made  in  almost  every  instance  to  the 
general  obligation  to  fence,  on  the  ground  that  the  public  right 
of  access  overrules  the  private  right  of  protection.  The  ques- 
tion, then,  of  how  far  this  exception  to  the  obligation  to  fence 
extends,  or,  in  other  words,  how  far  or  what  are  station  or  de- 
j)ot  grounds,  is  decided  by  determining  how  far  the  public  con- 
venience requires  an  open  track." 

There  is  no  public  convenience  to  be  conserved  at  a  place  used 
exclusively  for  switching.  The  public  has  no  right  of  access 
where  no  passengers  get  on  or  off  the  train  or  no  freight  is 
loaded  and  unloaded.  There  is  a  suggestion  in  the  evidence, 
however,  that  sometimes  freight  billed  to  Sumpter  is  put  off  at 
this  "Y^'  as  an  accommodation.  But  that  fact  cannot,  as  a 
matter  of  law,  be  said  to  be  sufficient  to  create  a  general  public 
right  of  access  to  defendant's  tracks  at  that  point,  so  as  to 
excuse  it  from  the  duty  of  fencing.  We  are  of  the  opinion,  there- 
fore, that  the  court  could  not,  as  a  matter  of  law,  declare  the 
place  where  plaintiff's  cows  were  killed  to  be  a  necessary  part 
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of  defendant's  station  at  Sumpter,  or  part  of  an  independent 
station  at  the  "Y,"  so  as  to  excuse  it  from  the  legal  duty  to 
fence  its  tracks. 

It  follows  that  the  judgment  must  be  affirmed. 

•    Affirmed. 


Deoldecl  7  January.  19n«. 
KUGENK  V.   LANK   COUNTY. 

le  Pac.  266. 

Municipal  Corporations— AKHR.ssME^T  of  Tax  its. 

1.  When*,  under  a  city  charter,  taxes  on  property  within  the  city,  for  rend 
purposes  within  the  city,  shouhl  have  been  levied  by  the  city,  but  the  sani«» 
were  levied  by  the  county,  and  the  county  collected  them,  as  requlretl  by 
Section  d(XM,  B.  A  (5.  Oomp.,  and  the  taxes  were  voluntarily  paid,  the  city  wws 
entitled  to  recover  them  from  the  county. 

Taxation— Recovkry  of  Taxbs  Paid. 

2.  Where  a  void  tax  is  voluntarily  paid,  it  cannot  lje  reeovend  bsick. 

Municipal  Taxation. 

8.  Under  Section  801M,  B.  A  ().  Oomp..  where  a  county  tax  collector  collects 
a  void  municipal  tax  and  turns  It  over  to  the  municipality,  the  remedy  of  the 
taxpayer  (if  he  has  saved  his  rlKhts),  Is  aeralnst  the  municipality,  ami  not 
against  the  county:  hence  the  county  having  collected  a  void  city  tax.  volun- 
tarily paid  by  the  taxpayer,  Is  not  Justified  In  refusing  to  pfiy  It  over. 

From  Lane:  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  proceeding  brought  by  the  plaintiff  to  review  the 
action  of  the  County  Court  of  Lane  County  in  disallowing  its 
claim  for  road  tax  money  collected  by  the  county  from  the 
taxable  property  within  the  City  of  Eugene.  The  claim  pre- 
sented by  the  plaintiff  against  the  county  recites  that  the  county 
court  of  said  county  did,  on  January  7,  1904,  levy  a  tax  against 
all  taxable  property  in  said  county,  including  property  within 
said  City  of  Eugene,  in  which  was  computed  for  road  purposes 
one  mill  on  each  dollar,  which  tax  was  computed  oq  the  assess- 
ment roll  for  the  year  1903,  and  that  the  same  levy  was  made 
for  a  similar  purpose  January  11,  1905,  and  computed  on  the 
tax  roll  for  the  year  1904,  and  again  on  January  6,  1906,  com- 
puted on  the  tax  roll  for  the  year  1905,  and  that  of  the  taxes 
so  levied  there  was  collected  by  the  countv  and  turned  over 
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to  its  treasurer  of  the  tax  so  computed  for  road  purposes  upon 
the  taxable  property  within  said  City  of  Eugene,  a  total  of  $5,- 
291.44,  and  that  on  the  16th  day  of  June,  1906,  the  said  county 
court,  after  consideration,  disallowed  said  claim,  and  the  plain- 
tiff brought  the  said  proceeding  to  the  Circuit  Court  of  the 
State  of  Oregon  for  Lane  County  by  writ  of  review,  and  by  it 
the  writ  was  sustained,  and  the  county  court  directed  to  allow 
the  said  claim  with  interest  from  June  16,  1906;  and  the  coimty 
has  brought  the  case  to  this  court  by  appeal.  Affirmed. 

The  case  was  submitted  on  briefs  under  the  proviso  of  Rule 
16:  35  Or.  587,  600. 

For  appellant  there  was  a  brief  over  the  name  of  Woodcock 
&  Potter. 

For  respondent  there  was  a  brief  over  the  name  of  Williams 
£  Bean. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  city  charter  of  1893  (Laws  1893,  p.  564),  in  force  at 
the  time  of  the  levy  of  January  7,  1904,  and  January  11,  1905, 
provided  (Section  127)  that  the  city  shall  constitute  an  inde- 
pendent road  district,  and  for  road  purposes  is  expressly  taken 
from  the  jurisdiction  and  control  of  the  county  court.  The 
charter  of  1905,  in  force  at  the  time  of  the  levy  of  January  6, 
1906,  by  Section  114,  which  corresponds  with  Section  127 
(page  595)  of  the  charter  of  1893,  in  taking  from  the  county 
the  jurisdiction  over  the  territory  within  the  City  of  Eugene 
for  road  purposes,  also  expressly  takes  away  the  power  to  levy 
taxes  for  road  purposes,  and  road  and  poll  taxes  are  by  both 
charters  given  over  to  the  control  of  the  city,  and  the  city  is 
authorized  to  levy  a  road  tax  to  be  collected  as  other  taxes.  By 
Section  3098,  B.  &  C.  Comp.,  which  has  been  in  force  since 
1893,  cities  and  school  districts  are  required,  after  making 
their  tax  levy,  to  notify  the  county  clerk  thereof,  and  by  Sec- 
tion 3094  the  county  clerk  shall  include  such  city  and  other  tax 
levies  with  the  county  levy  in  extending  the  same  upon  the  tax 
roll,  and  they  shall  be  collected  by  the  sheriff  as  other  taxes 
are  collected.     It  has  been  decided  by  this  court,  in  Salem  v. 
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Marion  County,  25  Or.  449  (36  Pac.  163),  and  Oregon  City  v- 
Clackamas  County,  32  Or.  491  (52  Pac.  310),  that,  where  the 
county  collects  road  taxes  belonging  to  the  city  that  should 
have  been  collected  by  the  city  oflBcers,  the  county  is  required 
to  pay  over  the  same  tb  the  city,  and  this  is  conceded  by  de- 
fendant; but  it  is  claimed  that  the  case  at  bar  does  not  come 
within  the  ruling  in  Salem  v.  Marion  County,  for  the  reason 
that  the  road  tax  levy  in  the  latter  case,  even  within  the  cit3\ 
was  properly  made  by  the  county  court,  but  that  it  was  the  duty 
of  the  city's  oflScers,  and  not  the  sheriff,  to  collect  the  tax.  In 
this  case,  as  well  as  in  that,  the  county  had  no  right  or  claim 
to  the  money.  It  properly  belongs  to  the  city.  In  Salem  v. 
Marion  County,  25  Or.  449  (36  Pac.  163),  the  tax  was  collected 
by  the  wrong  officer,  while  in  this  case  it  was  collected  by  the 
right  officer,  but  .the  levy  made  by  the  wrong  body;  and  the 
whole  reliance  by  the  defendant,  to  justify  its  refusal  to  paj" 
the  money  over  to  the  city,  is  that  it  is  liable  only  to  the  tax- 
payers, and  not  to  the  city.  However,  if  the  levy  was  void  and 
might  have  been  resisted  by  the  taxpayer,  yet,  when  he  has  vol- 
untarily paid  it,  he  is  precluded  from  questioning  the  regularity 
of  the  proceeding  or  iiie  validity  of  the. levy.  It  is  held  in 
Brown  v.  School  Distnct,  12  Or,  345  (7  Pac.  357),  that  the 
collection  of  a  void  tax  may  be  enjoined,  or  payment  thereof 
may  be  made  under  protest  and  the  amount  recovered  back. 
But  when  once  voluntarily  paid  by  the  taxpayer  he  is  precluded 
from  thereafter  attacking  its  validity. 

2,  It  is  generally  conceded  that  a  tax  voluntarily  paid  can- 
not be  recovered  back,  and  it  is  immaterial  in  such  a  case  that 
the  tax  has  been  illegally  levied.  Before  a  taxpayer  can  re- 
cover it  back,  the  tax  must  be  illegal  and  the  payment  mufit 
have  been  made  under  compulsion:  Cooley,  Taxation  (2  ed.), 
805,  809.  In  People  ex  rel.  v.  Brown.  55  N.  Y.  180,  187,  where 
the  validity  of  the  tax  was  questioned  by  the  collector,  the  court 
say: 

"The  defendant  cannot  claim  to  retain  the  money  as  the 
representative  of  the  taxpayers.  There  is  no  relation  of  prin- 
cipal and  agent,  or  trustee  or  cestui  que  trust,  existing  between 
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the  taxpayers  and  the  collector;  and  it  does  not  appear  but 
that  it  was  paid  by  them  voluntarily,  and  under  circumstances 
which  would  prevent  their  recovering  it  back  from  any  one/' 

Similar  language  was  used  in  Berrien  County  Treasurer  v. 
Bunhury,  45  Mich.  79,  85  (7  N.  W.  704,  706)  : 

"He  received  it  in  payment  of  taxes,  and  as  money  belonging 
to  the  public.  Whose  money  is  it?  Those  who  were  assessed 
voluntarily  paid  it  in  satisfaction  of  their  tax  dues  and  in  the 
discharge  of  their  duty  as  citizens.  *  *  Can  it  be  an  answer  to 
this  suit  brought  for  its  recovery  to  say:  *  *  But  it  could  not 
have  been  obtained  if  the  taxpayers  who  freely  paid  and  do  not 
complain  had  held  back  for  compulsory  measures?  We  think 
not." 

See,  also,  Lovingston  et  al.  v.  Board  of  Trustees,  99  III.  564 ; 
O'Neal  V.  Board  of  School  Corners,  27  Md.  227.  Cooley,  Taxa- 
tion, 705,  says  the  collector  "would  not  be  permitted  to  rely 
upon  technical  objections  which  might  be  made  to  the  right  of 
the  public  to  the  money.  If  he  receives  the  money  to  the  use 
of  the  public,  he  should  account  for  it;  and  it  is  immaterial 
that  those  who  have  paid  it  might  successfully  have  resisted 
the  collection  from  them.  The  principles  here  stated  are  ap- 
plicable, not  merely  to  the  case  of  a  defect  in  the  official 
authority,  but  to  the  case,  also,  in  which  defects,  either  technical 
or  substantial,  might  have  been  urged  to  the  tax  the  officer 
has  enforced.^^ 

In  Salem  v.  Marion  County,  25  Or.  449  (36  Pac.  163),  it  is 
said: 

"The  principle  that  an  obligation  rests  upon  all  persons,  nat- 
ural and  artificial,  to  do  justice,  so  that,  if  a  county  obtain 
money  or  property  of  others  without  authority,  the  law,  in- 
dependent of  any  statute,  will  compel  restitution  or  compensa- 
tion, is  not  questioned." 

3.  By  the  terms  of  the  statute  above  cited,  the  county  is 
made  the  tax  collector  for  cities  and  school  districts,  and  it 
stands  in  that  relation  to  them  in  all  proceedings  in  relation 
thereto.  If  the  county  tax  collector  collects  a  void  municipal 
tax  and  turns  it  over  to  the  municipality,  the  remedy  of  the 
taxpayer,  if  he  has  saved  his  rights,  is  against  the  municipality. 
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and  not  against  the  collector:  Cooley,  Taxation,  805.  The 
county's  position  is  wholly  untenable.  It  has  levied  a  road  tax 
within  the  city,  evidently  in  good  faith,  believing  that  that  was 
the  method  for  raising  road  taxes  for  the  city,  but  now  says  that 
the  city,  and  not  the  county,  should  have  made  the  levy,  and 
that  it  will,  therefore,  keep  the  money,  on  the  theory  that  the 
city  has  no  title  to  it.  Although  it  was  the  duty  of  the  city 
to  have  levied  the  tax,  the  county  court  assumed  to  do  so,  and 
then  collected  it,  as  was  its  duty,  if  properly  levied.  The  city, 
by  its  conduct  in  claiming  the  tax,  has  ratified  the  levy,  and 
the  taxpayer  has  voluntarily  paid  the  tax ;  hence  it  is  clear  that 
the  fund  is  the  property  of  the  city,  and  the  county  is  not 
justified  in  refusing  to  pay  it  over. 
The  judgment  of  the  lower  court  is  affirmed.       Affirmed. 


Decided  31  January,  rehearing  denied  10  March.  lOflH. 
8TANIiEY    V.    RACHOFSKY. 

98  Pnc.  854. 
JUSTICBS  OF  THS  PeACK-SUMMONS— COKTBNTS. 

1.  Laws  1006.  p.  815.  provides  that  a  juHtice's  summons  rthall  require  the 
defendant  to  appear  and  answer  within  seven  days  from  the  date  of  Kervice. 
or  suffer  judKment  for  the  sum  specified  in  the  complaint  with  the  disl>urse- 
ments  of  the  action,  and  Section  2il)B,  B.  A  O.  Oomp.,  provides  that  such  sum- 
mons shall  be  served  by  delivering  a  copy  thereof,  together  with  a  certified 
copy  of  the  complaint,  etc.  Ileld^  that  where  a  summons  properly  issued  and 
signed  contained  sufficient  Information  to  warn  defendant  that  a  Judicial 
proceeding  was  pending  against  him  in  a  particular  court,  and  that  if  he  did 
not  appear  and  answer,  a  Judgment  would  be  taken  against  him  for  a  specified 
sum,  it  was  not  fatally  defective  for  failure  to  state  the  rate  of  interest 
demanded  and  the  date  from  which  it  was  to  be  computed,  such  facts  appt^ar- 
Ing  from  a  copy  of  the  complaint  served  with  the  summons. 

8AXE— IRREGITLAKITY   IN   PROCB8S— SEKVICE— ReJWEDY. 

2.  An  irregularity  in  the  process  or  in  the  manner  of  its  service  by  which 
a  Justice's  Jurisdiction  was  acquired  must  be  taken  advantage  of  i>y  s«me 
motion  or  proceeding  in  the  court  where  tlie  action  is  pending. 

Same— Copy  of  Summons— Ckbtification. 

8.  Where  a  return  of  service  of  a  Justice's  summons  certified  that  a  copy 
wuK  served,  such  return  was  sufficient  proof  that  the  instrument  serve<i  was 
a  copy  under  Section  25J08,  B.  A  O.  Oomp..  requiring  only  that  a  copy  of  the 
summons  bl'  served,  and  not  requiring  that  it  be  certified  by  any  one  to  Is*  n 
copy. 
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8AMB— Time  to  Amsweb. 

4.  Under  fjaw8, 1906.  p.  81fi,  provhlliiK  that  a  defondant  In  a  juHtlc'i>\s  court 
shall  be  required  to  answer  within  seven  days  from  the  date  of  the  serviee,  he 
may  answer  on  any  one  of  those  dates. 

Same— Appearamcb—Docket  Entry. 

5.  Laws  1006.  p.  816,  requires  defendant  in  a  Justice's  court  to  answer  within 
seven  days  from  the  date  of  service,  and  Hection  2211,  B.  A  O.  Oomp.,  provides 
that  his  plea  or  answer  must  be  in  writing  and  be  filed  with  the  Justiee.  Held, 
that  where  a  defendant  in  a  justice's  court  could  not  have  been  in  default 
until  the  date  on  which  Judgment  was  rendered,  and  was  in  default  on  the 
beginning  of  that  day,  and  the  Judgment  recited  that  defendant  had  failed  to 
answer  the  complaint  as  required  by  law,  such  recital  being  in  the  form  set 
forth  on  page  786,  B.  A  O.  Oomp..  was  sufflclent  to  sustain  the  Judgment  with- 
out a  docket  entry  of  defendant's  failure  to  appear. 

From  Grant:  George  E.  Davis^  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

On  February  12,  1907,  Rachofsky  &  Son  filed,  in  the  jus- 
tice's court  for  the  Third  Justice's  District  of  Grant  County, 
a  complaint  embracing  two  causes  of  action  against  plaintiflE. 
On  the  first  cause  of  action  judgment  was  demanded  for  $29.60, 
with  interest  at  6  per  cent  per  annum  from  October  7,  1903, 
and  on  the  second  cause  of  action  for  the  sum  of  $20,  with 
interest  at  the  rate  of  6  per  cent  from  July  15,  1903,  and  for 
their  costs  and  disbursements.  The  summons  was  issued  on 
February  12,  and  required  the  defendant  in  the  action  to  ap- 
pear and  answer  the  complaint  within  7  days  from  the  date 
of  the  service  thereof,  or  suffer  judgment  to  be  taken  against  him 
for  the  sum  of  $49.60,  with  interest  thereon,  with  the  disburse- 
ments of  the  action.  It  was  returned  and  filed  with  the  jus- 
tice on  the  2l3t,  with  an  indorsement  thereon  showing  personal 
service  on  February  13.  in  Grant  County,  Oregon,  on  defend- 
ant, by  a  delivery  to  him  of  a  copy  thereof  prepared  and  certi- 
fied by  the  deputy  sheriff,  together  with  a  copy  of  the  complaint 
certified  to  be  such  by  plaintiff's  attorney.  After  the  issuance 
of  the  summons,  no  entry  was  made  by  the  justice  in  his  docket 
that  in  any  way  referred  to  the  date  of  the  making  or  filing  of 
any  pleading  by  the  defendant,  or  of  his  appearance  or  failure 
to  appear  in  the  action  until  the  21st,  when  the  following  entry 
was  made:  "Plaintiff  appeared,  and  it  appearing  that  the  de- 
fendant has  failed  to  answer  the  complaint  as  required  by  law. 


474  Stanley  v.  Rachofsky.  [50  Or. 

it  is  considered  that  the  plaintiff  recover  off  the  defendant  the 
sum  of  $59.89,  and  the  disbursements  of  the  action,  taxed  at 
$13.90."  On  March  4,  1907,  plaintiff  herein  sued  out  a  writ 
of  review  to  set  aside  and  annul  such  judgment 'on  the  groimd 
(1)  that  no  summons  was  issued  as  required  by  law;  (2)  that 
there  was  no  service  upon  the  petitioner  of  the  pretended  sum- 
mons; (3)  that  the  justice  did  not  enter  in  his  docket  the 
failure  of  the  defendant  to  appear;  (4)  that  it  does  not  appear 
from  the  judgment  as  entered  in  the  justice's  docket  that  the 
defendant  therein  was  ever  served  with  a  summons  in  said  ac- 
tion, or  that  he  was  served  more  than  seven  days  prior  to  the 
rendition  of  the  judgment;  and  (5)  that  the  amoimt  for  which  it 
was  entered  does  not  conform  it  to  the  amount  specified  in  the 
summons,  for  which  judgment  would  be  taken  in  default  of  an 
answer.  The  lower  court  set  aside  the  judgment,  and  Rachofsky 
&  Son  appeal.  Reversed. 

For  appellant  there  was  a  brief  with  oral  argument  by  Mr. 
A.  M,  F.  Kirchheiner, 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  Errett  Hicks  anrf  Mr.  J.  E.  Marks. 

Opinion  by  Mr.  Commissioner  Slater. 

1.  The  only  deficiency  in  the  summons  urged  as  a  reason  for 
overturning  the  judgment  is  that,  although  there  is  given  the 
amount  of  the  principal  of  the  debt  for  which  judgment  is  de- 
manded, it  fails  to  state  the  rate  of  interest  demanded,  and 
the  date  or  dates  from  which  it  was  to  be  computed.  At  the 
time  of  the  commencement  of  the  action,  the  law  governing 
trials  and  proceedings  in  civil  actions  in  justices^  courts  pro- 
vided that  the  summons  "shall  require  the  defendant  to  appear 
and  answer  the  complaint  within  seven  days  from  the  date  of  the 
service  thereof  upon  him  or  suffer  judgment  to  be  taken  against 
him  for  the  sum  specified  in  the  complaint,  with  the  disburse- 
ments of  the  action''  (Laws  1905,  p.  315),  and  that  it  shall  be 
served  by  delivering  a  copy  thereof,  together  with  a  certified 
copy  of  the  complaint,  etc. :  Section  2203,  B.  &  C.  Comp.  While 
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it  is  advisable  in  the  issuance  of  the  summons  that  the  statute 
should  be  literally  complied  with,  nothing  short  of  a  substan- 
tial departure  therefrom  can  properly  be  held  to  be  fatal  to  a 
proceeding  under  it,  and  the  recent  decisions  are  to  the  effect 
that  a  substantial  compliance  with  statutes  of  this  character  is 
all  that  is  required:  Higley  v.  Pollock,  21  Nev.  198  (27  Pac, 
895) ;  Bewick  v.  Muir.  83  Cal.  368  (23  Pac.  389) ;  Clark  v. 
Palmer,  90  Cal.  504  (27  Pac.  375)  ;  Bucklin  v.  Strickler,  32 
Xeb.  602  (49  N.  W.  371)  ;  McPherson  v.  First  Nat,  Bank,  12 
Xeb.  202  (10  N.  W.  707)  ;  Keybers  v.  McComher,  67  Cal.  395 
(7  Pac.  838).;  Shinn  v.  Cummins,  65  Cal.  97  (3  Pac.  133); 
White  V.  litis,  24  Minn.  43 ;  Kimball  v.  Castagnio,  8  Colo.  525 
(9  Pac.  488) ;  Warren  v.  Gordon,  10  Wis.  499;  Behlow  v.  Shorb, 
91  Cal.  141  (27  Pac.  546).  Doubtless  the  summons  was  slightly 
irregular  or  defective  in  the  respect  mentioned,  but  it  was 
nevertheless  issued  and  signed  by  the  proper  oflScer,  and  con- 
tained information  sufficient  to  warn  the  defendant  that  a 
judicial  proceeding  was  pending  against  him  in  a  particular 
court,  and  that  if  he  did  not  appear  therein  and  answer  the 
complaint  within  a  specified  time,  a  judgment  would  be  taken 
against  him  for  a  certain  sum  of  money.  Upon  proper  service 
of  such  a  summons  a  judgment  given  for  want  of  an  answer 
would  not  be  void:  North  Pacific  Cycle  Co.  v.  Thom^is,  26  Or. 
381  (38  Pac.  307:  46  Am.  St.  Eep.  636);  Perry  v.  Oholson, 
39  Or.  438  (65  Pac.  601:  87  Am.  St.  Rep.  685).  The  defi- 
ciency in  the  summons  is  no  more  than  an  irregularity,  and 
such  a  one  as  does  not  affect  a  substantial  right  of  the  defend- 
ant, when,  as  in  this  case,  a  copy  of  the  complaint  was  served 
with  the  summons. 

2.  The  relief  demanded  in  the  complaint  is  full  and  explicit, 
and  carried  notice  to  the  defendant  of  all  the  facts  of  which 
he  says  the  summons  was  lacking. 

"But  if  the  complaint  is  served  with  the  sunimons.''  says  ^Ir. 
Justice  Allen,  in  McCoun  v.  Railroad  Co.  50  X.  Y.  176,  "the 
defendant  has  more  full  and  perfect  knowledge  of  the  cause 
of  action  and  the  consequences  of  default  than  he  could  get  from 
the  summons  alone,  and  if  there  is  an  error  or  defect  in  the  sum- 
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nions,   it  carried  with  it  the  remedy  and  correction,  and  an 
effectual  preventive  against  error  by  any  one," 

Also,  if  there  is  any  irregularity  in  the  process  or  in  the  man- 
ner of  its  service,  the  defendant  must  take  advantage  of  such 
irregularity  by  some  motion  or  proceeding  in  the  court  where 
the  action  is  pending:  1  Freeman,  Judgments  (4  ed.),  §126. 

3.  The  second  reason  assigned  in  support  of  the  petition  is 
that  there  was  no  legal  service  of  the  summons  on  the  petitioner, 
but  the  return  of  the  ofl&cer  successfully  disproves  that  aver- 
ment. It  is  particularly  urged  in  this  connection  that,  because 
the  copy  of  the  summons  delivered  to  the  defendant  was  certified 
to  by  the  deputy  sheriflE  instead  of  the  sheriff,  it  amounted  to 
no  service.  The  statute,  however,  required  only  that  a  copy  of 
the  sunmions  be  served,  and  does  not  require  that  it  shall  be 
certified  by  any  one  to  be  a  copy :  Section  2203,  B.  &  C.  Comp. ; 
Bank  V.  Richardson,  34  Or.  518  (54  Pac.  359:  75  Am.  St.  Rep. 
664).  The  return  shows  that'  a  copy  was  served,  and  that  is 
sufficient  proof  that  it  was  a  qopy. 

4.  As  a  further  reason  for  overturning  the  judgment,  it  is 
averred  that  the  justice  did  not  enter  in  his  docket  the  failure 
of  the  defendant  to  appear  as  required  by  Section  2198,  subd.  4. 
B.  &  C.  Comp.  Plaintiff  relies  solely  upon  the  decision  of  this 
court  in  the  case  of  Loan  Ass^n  v.  Osbum,  38  Or.  568  (64  Pac. 
383),  to  support  that  contention.  It  was  there  held  that  there 
must  be  a  substantial  compliance  with  the  requirement  of  that 
section  to  authorize  the  entry  of  a  judgment  by  default  which 
will  not  be  subject  to  direct  attack.  But  the  state  of  the  law  of 
procedure  and  practice  in  justices'  courts  in  civil  actions  at  the 
time  of  the  commencement,  of  that  case  is  radically  different 
from  what  it  is  now.  At  that  time  the  summons  required  the 
defendant  to  appear  at  a  specified  time  to  answer  the  complaint, 
so  that  he  could  not  appear  or  answer  at  any  other  time,  so,  also, 
no  formal  or  written  pleadings  were  required,  but  they  may 
have  been  either*  oral  or  written  (Laws  1893,  p.  38),  while  at 
the  time  of  the  commencement  of  the  present  action  the  defend- 
ant is  required  to  answer  within  seven  days  from  the  date  of  the 
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service,  and  he  may,  therefore,  answer  on  any  one  of  those  days : 
Laws  1905,  p.  315. 

5.  And  his  plea  or  answer  must  be  in  writing  and  be  filed 
with  the  justice:  Section  2211,  B.  &  C.  Comp.  It  is  also  ma- 
terial to  note  that  subdivision  4  of  Section  2198,  B.  &  C.  Comp., 
requiring  the  justice  to  enter  in  his  docket  the  time  when  the 
parties  appeared  or  their  failure  to  do  so,  is  a  part  of  the 
original  justices^  act  of  1864,  which  recognized  an  oral  pleading. 
Under  such  practice  the  personal  appearance  of  a  party  and 
the  making  of  an  oral  plea  could  not  be  evidenced  in  any  other 
manner  than  by  an  entry  in  the  docket  of  that  fact.  While  the 
absence  of  such  an  entry  might  have  been  sufficient  proof  that 
no  appearance  was  made,  yet  the  legislature  saw  fit  to  enact  that 
the  failure  of  a  party  to  appear  should  also  be  entered.  But 
it  did  not  provide  that  a  failure  to  file  a  written  plea  should 
be  noted  by  the  justice.  It  is  stated  in  Hardy  v.  Miller,  11  Neb. 
395  (9  N.  W.  475),  cited  in  Loan  Ass'n  v.  Osbum,  38  Or.  568 
(64  Pac.  383),  that: 

"The  finding  of  a  court  that  Hardy  and  wife  made  'default 
of  answer  is  one  of  fact.  No  judgment  can  lawfully  be  ren- 
dered by  default  until  the  time  for  filing  an  answer  has  elapsed, 
and  the  authority  of  the  court  to  render  such  judgment  follows 
from  the  failure  of  the  defendant  to  answer,  and  not  from  the 
f)articular  manner  in  which  the  default  entererl.  The  essential 
fact  is  the  failure  to  answer." 

The  deduction  made  from  this  case  by  Mr.  Chief  Justice 
Bean,  in  the  case  of  Loan  Ass'n  v.  Osbum,  38  Or.  568  (64  Pac- 
383),  as  applied  to  the  law  as  it  was  then,  is  that  ^Vhere  a 
record  shows  that  the  court  convened  at  the  time  and  place 
specified  in  the  summons,  and  after  waiting  the  statutory  time 
a  judgment  was  rendered  against  a  defendant  for  want  of  an 
answer,  it  will  perhaps  be  sufficient,  although  no  formal  default 
was  entered,  as  the  record  actually  made  is  practically  equiva- 
lent thereto.^^  In  the  case  now  under  review  the  defendant  could 
not  have  been  in  default  until  February  21,  and  he  was  in 
default  at  the  beginning  of  that  day  on  which  judgment  was 
entered.     Prior  to  the  21st  no  entry  or  record  of  the  defend- 
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ant's  failure  to  appear  and  answer  the  complaint  could  have 
been  made.  When  the  recitals  of  the  judgment  embodied  in 
the  record  show  that  in  fact  the  defendant  was  in  default,  it  is 
sufficient  to  authorize  the  action  of  the  court,  and  the  judgment 
will  be  sustained  on  appeal  or  error:  6  PL  &  Pr.  56.  The 
judgment  recites  "that  the  defendant  has  failed  to  answer  the 
complaint  as  required  by  law."  This  is  a  conclusion,  it  is  true, 
but  one  that  the  court  is  bound  to  draw  from  the  state  of  the 
record,  because  there  is  no  entry  therein  of  the  filing  of  any 
pleading  by  defendant,  and  that  is  sufficient  in  itself  to  contra- 
vene the  assumption  that  one  may  have  been  filed.  Under  the 
present  state  of  the  law,  the  recital  is  sufficient  to  support  a 
default,  especially  so  since  the  forms  of  the  docket  entries  used 
by  the  justice  in  this  instance  are  precisely  those  set  forth  in 
page  786,  B.  &  C.  Comp.,  for  the  guidance  of  such  courts. 

The  remaining  averments  of  the  petition  do  not  appear  to 
have  been  relied  upon,  and  we  think  are  without  merit.  The 
judgment  should  be  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  writ.  Reyebsed. 


Decided  21  January.  igON. 
MlLiI^ER  V.  ACIIl  RCII. 

9i\  Pac.882. 

ExECUTFON  Sale— Setting  Aside— Acquicscbncb. 

1.  Parties  acquieHclns  in  tlie  action  of  the  court  in  s<>ttinK  anidr  an  t'xocu- 
tion  sale  and  orderinK  a  resale  are  bound  thereby. 

Same— Persons  Who  May  Question  Validity  of  Sale. 

2.  At  common  law  the  confirmation  of  a  sale  on  execution  mifcht  bi*  oli- 
jected  to  and  the  same  set  aside  by  plaintlfT,  defendant,  or  the  purchaser. 

Same. 

3.  Under  Section  242.  Subd.  1.  B.  A  (\  (lomp..  providing  that  piaintitT  In 
execution  shall  be  entitled  to  an  order  confirmlnKK  sale  thereunder.  unUvsa 
the  judKuient  debtor  or  his  representatives  shall  file  objections,  does  not  de- 
prive any  other  interested  person  than  the  debtor  of  the  rlRht  to  object  who 
by  common  law  possessed  that  rl^ht :  and  hence  pliiintitT  may  object. 

Same-  Resa lk— STATrroRY  Provisions. 

4.  The  mere  fact  that  piaintitT  in  execution  refusi-d  to  receipt  to  the  sherlfT 
for  the  amount  of  his  bid,  or  to  cnnllt  his  Judgment,  would  not  of  itself  l>e  evi- 
dence of  an  abandonment  or  withdrawal  of  his  l)id,  so  that  there  would  bo  lu 
law  no  sale  to  him  within  Section  212.  Sulxi.  1,  B.A  (\Oomp.,  provldinir  that  on 
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a  resale,  the  purchaser's  bid  at  the  former  sale  shall  be  deemed  renewed  and  to 
continue  In  force,  and  no  bid  shall  be  taken  except  for  a  greater  amount. 

Samb— No  Right  to  Withdraw  Bid  on  Execution  Sale. 

5.  Property  having  been  struck  off  to  plaintiff  in  execution,  he  had  no  right 
to  withdraw  his  bid.  and  could  be  excused  only  by  an  order  of  the  court,  and. 
if  the  sale  ^'as  considered  by  the  court  regular.  It  had  the  power  to  enforce  the 
same,  and  cancel  the  Judgment  pro  tanto,  notwithstanding  plaintifT^s  refusal 
to  receipt  to  the  sheriff. 

Same— Resalk— FoRUBR  Bid  Renewed. 

«.  Under  Section  242,  Subd.  1,  B.  &  O.  Oomp.,  providing  that  on  a  resale  on 
execution  the  purchaser's  bid  at  the  former  sale  shall  be  deemed  renewed,  and 
no  bid  shall  be  taken  except  for  a  greater  amount,  and  by  subdivision  8,  provid- 
ing for  a  repayment  to  the  former  purchaser,  if  the  property  sell  for  a  greater 
amount  to  another,  where  the  court  In  ordering  a  resale  did  not  include  therein 
any  release  of  plaintiff  in  execution  from  his  bid,  he  continued  to  be  bound  by 
It,  and  the  sheriff  was  bound  to  consider  it  as  renewed. 

From  Wallowa:  William  Smith^  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

On  July  23,  1906,  plaintiff  obtained  a  judgment  against 
Achurch  &  Hammack  for  the  aggregate  sum  of  $2,933.40,  be- 
sides costs  and  disbursements,  and  a  decree  for  the  foreclosure 
of  a  mortgage  lien  upon  some  town  lots  to  pay  the  judgment. 
Defendant,  First  Bank  of  Joseph,  also  obtained  judgment  in 
the  same  suit  against  Hammack  and  wife  for  the  aggregate 
amount  of  $265,  which  was  adjudged  to  be  a  second  lien  and 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the  property,  which 
was  ordered  to  be  made.  Execution  issued,  and  on  September 
25,  1906,  a  sale  took  place  at  which  the  plaintiff  bid  $2,600 
for  the  property,  and  the  same  was  struck  off  to  him.  A  return 
to  that  effect  was  made  and  filed  October  6,  1906,  from  which  it 
appears,  after  reciting  the  fact  of  the  sale,  that  "Miller  after 
bidding  said  above  named  sum  refused  to  pay  over  the  money 
so  bidden  for  said  real  property  and  refused  to  credit  the  above 
named  sum  so  bidden  on  the  judgment  and  execution  herein,  and 
has  since  continued  to  refuse  and  neglect  to  pay  over  said  sum 
or  credit  said  judgment  therewith/' 

Afterwards,  on  the  27th  of  October,  the  sale  was  set  aside 
on  plaintiff's  motion,  a  new  execution  ordered  issued,  and  the 
property  resold,  and  the  costs  thereof  charged  to  plaintiff.  At 
the  second  sale,  plaintiff  not  appearing,  the  property  was  struck 
off  to  George  Mack  for  the  sum  of  $1,500,  and  a  return  to  that 
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effect  was  made  and  filed  December  12,  1906.  Defendant,  First 
Bank  of  Joseph,  moved  for  confirmation  of  the  sale,  but  on  May 
14,  1907,  plaintiff  filed  his  objections  to  confirmation  of  the 
sale,  and  moved  that  it  be  set  aside,  on  the  ground  that  the 
property  had  been  sold  for  $1,000  less  than  his  bid  at  the  for- 
mer sale,  contrary  to  the  provisions  of  Section  242,  subd.  4, 
B.  &  C.  Comp.  An  order  was  made  overruling  the  objections 
and  denying  plaintiff's  motion,  and  confirming  the  sale,  from 
which  he  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Charles  E.  Cachra/n. 

For  respondent  there  was  a  brief  and  an  oral  argument  by  Mr. 
Charles  H.  Finn. 

Opinion  by  Mr.  Commissioner  Slater. 

1.  The  reason  which  moved  the  court  to  set  aside  the  first 
sale  does  not  appear  in  the  record,  nor  is  it  material  that  it 
should,  for  the  action  of  the  court  in  setting  aside  the  sale 
was  not  questioned  by  any  person  interested,  and  it  became 
legally  binding  on  all  parties  who  acquiesced.  If  plaintiff  has 
a  right  to  be  heard  on  his  motion  at  all,  it  seems  to  us  that 
this  second  sale  must  be  set  aside  as  a  result  of  the  positive 
declaration  of  the  statute  that  "upon  a  resale,  the  bid  of  the 
purchaser  at  the  former  sale  shall  be  deemed  to  be  renewed  and 
continue  in  force,  and  no  bid  shall  be  taken  except  for  a  greater 
amount":  Section  242,  subd.  4,  B.  &  C.  Comp. 

The  question  presented  by  the  record  is  not  inadequacy  of 
price  alone,  but  the  legal  effect  of  the  act  of  the  sheriff  in  refus- 
ing to  recognize  plaintiff^s  former  bid  as  renewed  and  continu- 
ing in  force,  and  accepting  another  bid  of  a  smaller  amount.  If 
one  is  the  highest  bidder,  and  the  officer  fraudulently  refuses 
to  recognize  his  bid  and  reports  the  property  sold  on  a  different 
bid,  he  is  entitled  to  have  the  sale  vacated:  Freeman,  Ex. 
p.  1787.  It  is  argued  by  defendants'  counsel  that  plaintiff  can- 
not be  heard  to  object  to  the  confirmation  of  the  sale,  for  two 
reasons,  namely :  (1)  That  by  the  terms  of  Section  242,  subd.  1, 
B.  &  C.  Comp.,  no  one  but  the  judgment  debtor,  or,  in  case 
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of  his  death,  his  representative,  may  object  to  the  confirmation ; 
and  (2)  that  there  was  in  law  no  sale  to  plaintiff  under  the 
first  execution,  but  that  by  refusing  either  to  receipt  to  the 
sheriff  for  the  amount  of  his  bid  or  credit  his  judgment,  plain- 
tiff abandoned  his  bid  and  thereby  withdrew  it. 

2.  The  first  of  these  questions  involves  the  proper  construc- 
tion of  the  statute.  Where  the  procedure  to  secure  the  confirma^ 
tion  of  a  sale  on  execution  has  not  been  regulated  by  statute, 
it  has  been  uniformly  held  that  plaintiff,  defendant  or  the 
purchaser  is  entitled  to  prosecute  a  motion  or  action  to  set  aside 
a  sale,  because  each  of  them  may  be  aggrieved  thereby,  unless 
from  some  cause  he  has  ceased  to  be  prejudiced  or  affected  by 
it,  or  by  his  own  misconduct  he  has  brought  about  the  wrong 
of  which  he  complains.  Thus  a  purchaser  may  move  to  vacate 
a  sale  because  the  proceedings  are  not  sufficient  to  give  him 
title,  or  for  any  other  reason  rendering  it  unconscionable  to 
enforce  his  bid,  and  the  plaintiff  may  likewise  do  the  same  be- 
cause some  irregularity,  misconduct,  mistake  or  misapprehen- 
sion has  resulted  in  a  sale  for  an  inadequate  price,  leaving  his 
judgment  wholly  or  partially  unsatisfied:  2  Freeman  on  Ex. 
§  305;  Beckwitk  v.  Mining  Co.  87  N.  C.  165. 

3.  And  in  Flint  v.  Phipps,  20  Or.  340  (25  Pac.  725 :  23  Am. 
St.  Rep.  124),  Mr.  Chief  Justice  Strahan  delivering  the  opin- 
ion, this  court  annoimced  the  general  rule  that  "courts  always 
exercise  full  control  over  their  process,  so  that  suitors  shall  not 
be  prejudiced  either  in  the  form  of  the  writ  or  the  manner  of 
its  execution'' — citing  McKee  v.  Logan,  82  Mo.  524.  Has  the 
statute  in  question  then  taken  from  plaintiff  the  right,  which 
he  would  otherwise  possess,  to  object  to  the  confirmation  of  a 
sale,  and  has  the  statutory  power,  which  courts  have  been  ac- 
customed to  exercise  over  their  process  so  that  suitors  shall  not 
be  prejudiced  either  by  the  form  of  the  writ  or  by  the  manner 
of  its  execution,  been  so  limited  by  this  statute  that  it  cannot 
be  exercised  except  upon  objections  by  the  judgment  debtor  or 
in  case  of  his  death  by  his  legal  representative?  The  statute 
referred  to  is  as  follows: 

50  Or. 31 
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"Whenever  real  property,  is  sold  on  execution  the  provisions 
of  this  section  shall  apply  to  the  subsequent  proceedings: 
(1)  Tlie  plaintiff  in  the  writ  of  execution  shall  be  entitled,  on 
motion  therefor,  to  have  an  order  confirming  the  sale,  at  the 
term  next  following  the  return  of  the  execution,  or  if  it  be  re- 
turned in  term  time,  then  at  such  term,  unless  the  judgment 
debtor,  or  in  case  of  his  death,  liis  representative,  shall  file 
with  the  clerk  10  days  before  such  term,  or  if  the  writ  be  re- 
turned in  term  time  then  5  days  after  the  return  thereof,  his 
objections  thereto'':  Section  242,  subd.  1,  B.  &  C.  Comp. 

The  purpose  of  this  statute,  as  we  read  it,  is  not  to  prescribe 
how  and  under  what  circumstances  a  sale  may  be  confirmed, 
excluding  all  others,  but  the  plain  intendment  of  it  is  to  fix 
a  time  before  which  confirmation  may  not  be  taken  by  the 
plaintiff,  and  to  preserve  to  the  judgment  debtor  or  to  his  legal 
representative  a  reasonable  time  in  which  he  may  object,  and, 
in  case  he  does  not  object  within  the  time  therein  specified,  he 
shall  be  deemed  foreclosed  of  that  right.  The  statute  expressly 
recognizes  the  right  of  plaintiff  to  move  for  confirmation  and 
of  the  judgment  debtor  to  object,  but  there  is  no  language 
therein  which  by  reasonable  intendment  can  be  construed  to 
deprive  any  other  interested  person  than  the  plaintiff  of  the 
right  to  move  for  confirmation,  who  by  common  law  possessed 
that  right,  nor  to  deprive  any  other  interested  person  than  tiie 
judgment  debtor  of  tke  right  to  object  at  any  time  before  con- 
firmation. Upon  this  view  of  the  law  plaintiff  had  the  right  to 
present  his  objections  and  have  the  facts  determined. 

4.  The  second  point  urged  by  defendants  is  also  insufficient, 
we  think,  to  deprive  plaintiff  of  the  relief  he  seeks.  The  mere 
fact  that  he  refused  to  receipt  to  the  sheriff  for  the  amount  of 
his  bid  or  to  credit  his  judgment  would  not  of  itself  be  evidence 
of  an  abandonment  or  a  withdrawal  of  his  bid.  That  would  be 
determined  by  the  reason  for  his  refusal.  If  the  proceedings 
had  been  so  irregular  as  not  to  give  him  a  title,  or  if  by  an  ex- 
cusable mist^ike  he  had  inadvertently  bid  a  sum  less  than  the 
amount  of  his  execution  (Ontario  Bank  v.  Lansing,  2  Wend., 
X.  Y..  260),  he  then  had  sufficient  reason  to  cause  the  sale  to 
be  set  aside,  and,  having  knowledge  of  such  facts,  he  could  not 
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receipt  or  credit  his  judgment  without  waiving  the  right  to  ob- 
ject to  confirmation. 

5.  Moreover,  the  property  having  been  struck  off  to  him,  he 
had  no  right  to  withdraw  his  bid,  and  could  be  excused  only 
by  an  order  of  the  court:  2  Freeman,  Ex.  §300.  If  the  sale 
had  been  considered  by  the  court  fair  and  regular,  it  had  the 
power  to  enforce  the  sale  and  cancel  the  judgment  pro  tcmto, 
notwithstanding  plaintiff's  refusal  to  receipt.  These  matters 
were  heard  and  passed  upon  by  the  court,  and  it  ordered  a  re- 
sale. The  parties  acquiesced,  and  its  decision  cannot  now  be 
questioned  by  this  court. 

6.  At  common  law  an  order  for  a  resale  released  the  pur- 
chaser from  his  bid  and  entitled  him  to  a  return  of  his  deposit 
(Freeman,  Ex.  §  304),  but  Section  242,  subd.  4,  B.  &  C.  Comp., 
provides  that  'TTpon  a  resale,  the  bid  of  the  purchaser  at  the 
former  sale  shall  be  deemed  to  be  renewed  and  continue  in  force 
and  no  bid  shall  be  taken  except  for  a  greater  amount";  and 
subdivision  3  of  the  same  section  provides  for  a  repayment  to 
the  former  purchaser  the  amount  of  his  bid  if  the  property 
sell  for  a  greater  amount  to  any  other  person.  The  court  in 
ordering  a  resale  did  not  include  therein  any  release  of  the 
plaintiff  from  his  bid,  and  he  continued,  therefore,  to  be  bound 
by  it.  Hence  the  sheriff  could  not  ignore  it,  but  he  was  bound 
to  consider  it  as  renewed. 

From  these  considerations,  the  order  of  the  court  appealed 
from  should  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  sale  and  order  a  resale.  Reversed. 


Decided  21  Jsnimry,  rehe»rlnff  denied  81  Mnreh,  1W8. 

JEXNIN<;S   V.   LENTZ. 

08  Pae.3«7. 

Attachment— Att ACHING  Creditor— Bona  F'idk  PrKcHASKR. 

1.  Section  802,  B.  &  O.  Oomp.,  provides  that  from  tin*  date  of  an  attachment 
until  It  Is  discharged,  or  the  writ  is  exeruted.  plnlntlfT.  as  awaint  third  per- 
sons, shaU  be  deemed  a  purchaser  In  ffood  faith  and  for  a  valuable  consid- 
eration, provided  the  sheriff's  certificate  required  by  section  Wl  is  filed  as 
required  by  section  a08.  Held,  that  an  attachlnj?  cre<lltor.  in  order  to  obtain 
the  rlfirhts  of  a  bona  Ade  purchaser,  is  bound  to  prov«'  that  he  in  fact  acquired 
his  lien  in  good  faith  and  without  notice  of  outstanding  equities. 
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Obdinary  Prudence  in  Making  PuBCHASKa— "Good  Faith." 
2.  Qood  faith  In  an  honest  Intention  to  abstain  from  taklns  any  unron- 
8clentloa8  advantaffi*  of  another,  even  through  the  forms  or  technicalities  of 
law,  together  with  an  absence  of  all  belief  of  factH  which  would  rt^nder  the 
transaction  unconscientious.  A  want  of  that  caution  and  diligence  which  an 
honest  man  of  ordinary  prudence  is  accustomed  to  exercise  in  makiuK  pur- 
chases is,  In  Judgment  of  law,  a  want  of  good  faith. 

Vendor  and  Purchaser— Notice. 

8.  Whatever  is  sufficient  to  put  a  subsequent  purchaser  on  inquiry  mu.-st  Ih» 
considered  legal  notice  to  him  of  the  facta  Inquiry  would  have  disclosed  l)y  the 
exercise  of  reasonable  diligence. 

Attachment—Attaching  Creditors— Notice— Records. 

4.  Sections  SOO-aOB.  5350,  B.  A  O.  Oomp..  provide  that  nonexempt  real  estate 
shall  be  liable  to  attachment  by  the  shin'lfT  making  a  certificate  and  tiling  the 
same  with  the  clerk  of  the  county  in  which  the  property  is  situated,  and  that 
from  the  date  thereof  the  plalntilT,  as  against  third  persons,  shall  Im*  a  pur- 
chaser in  good  faith,  and  that  every  conveyance  of  real  propi^rty  within  the 
State  which  shall  not  l)e  recorded  within  five  days  after  its  execution  shall  In- 
void  as  against  a  subsequent  bona  ^^te  purchaser  whose  conveyance  shall  l»e 
first  recorded.  L.  having  sold  certain  land  to  I),  for  a  consideration,  half  of 
which  was  secured  by  a  mortgage  thereon,  I),  within  an  hour  conveyed  the 
property  to  G.,  who  conveyed  it  to  complainants'  grantors.  The  mortgage  to 
Li.  was  recorded,  but  the  deed  to  D.  was  not,  and  defendant,  relying  on  a  stiite- 
ment  by  L.that  he  had  conveyed  the  land  to  D.,  attached  it  for  D.*s  debt,  after 
which  the  deeds  to  D.  and  complainants  were  recorded.  If  aid,  that  L.'s  state- 
ment thatlhe  had  conveyed  the  land  to  I),  wns  rebutted  by  the  record  which 
showed  that  the  title  still  remaUuHl  in  L.,  which  record  only  gave  notice  of  the 
facts  therein  stated  and  warned  defendant  to  make  further  Inquiries  as  to  D.'s 
title  to  the  premises,  so  that  he  was  not  a  bona  fide  purchaser  under  his  attach- 
ment, entitled  to  priority  against  complainants. 

Prom  Baker:  William  Smith,  Judge. 

Suit  to  remove  a  cloud  upon  the  title  to  160  acres  of  land 
in  Baker  County.  The  defendant  appeals  from  a  decree  in 
favor  of  plaintiff.  Affirmbd. 

Mr.  Justice  Eakin  and  Mr.  Commissioner  Slater  dis- 
senting. 

For  appellant  there  was  a  brief  over  the  name  of  Mr.  Charles 
A.  Johns,  with  an  oral  argument  by  Mr.  Woodson  L.  Patterson. 

For  respondent  there  was  a  brief  over  the  names  of  C.  E.  Nor- 
ton  and  C.  P,  Murphy,  with  an  oral  argument  by  Mr.  Murphy. 

Opinion  by  Mr.  Commissioner  King. 

This  is  a  suit  to  remove  a  cloud  upon  the  title  to  160  acres 
of  land  in  Baker  County,  and  is  brought  here  on  an  appeal  from 
a  decree  of  the  circuit  court  in  favor  of  plaintiffs.    On  and  prior 
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to  April  23,  1902,  the  land  was  owned  and  in  the  actual  pos- 
session of  Frank  Lentz.  On  the  date  named,  in  consideration 
of  $500,  one  half  of  which  was  paid  in  cash  and  the  balance 
by  a  note  due  one  year  after  date,  secured  by  a  mortgage  on 
the  property,  he  executed  a  warranty  deed  to  the  premises  to 
Bobert  Duvall,  who,  within  an  hour  after  receipt  of  the  con- 
veyance, and  without  entering  into  possession,  executed  a  like 
deed  therefor  to  Mary  E.  Gardner,  who  had  furnished  the  money 
for  the  purchase,  and  for  whom,  without  the  grantor's  knowl- 
edge, Duvall  was  acting  as  agent  in  the  purchase  from  Lentz. 
On  the  same  day  that  the  deed  to  Duvall  was  executed,  Lentz 
recorded  his  mortgage  in  the  proper  records  of  that  county,  and 
soon  thereafter  removed  from  the  land,  leaving  no  one  in  pos- 
session, and,  so  far  as  manifested  by  the  evidence,  no  one  was 
in  actual  possession  of  the  land  when  this  suit  was  filed.  The 
deed  to  Gardner  was  given  subject  to  the  Lentz  mortgage, 
which,  with  the  deed  from  Lentz  to  Duvall  was  left  by  Mrs. 
Gardner  with  M.  S.  Hughes,  who  was  to  take  them  to  the 
clerk^s  oflBce  for  record;  but  for  some  unexplained  reason  they 
were  not  recorded  imtil  30  days  later.  On  October  3,  1903, 
Mrs.  Gardner,  by  warranty  deed  and  for  a  valuable  considera- 
tion, transferred  the  property  to  plaintiffs'  grantors,  who,  by 
like  deed,  conveyed  it  to  plaintiffs.  Shortly  after  Frank  Lentz 
had  deeded  the  property  to  Duvall  he  informed  the  defendant 
of  the  transfer,  to  whom  it  appears  Duvall  was  indebted  in  the 
sum  of  $145,  which  indebtedness  was  incurred  some  time  prior 
to  the  transfer  of  the  property  by  Lentz.  Defendant  then  had 
his  attorneys  examine  the  records  of  the  county  for  the  purpose 
of  ascertaining  if  the  debtor  still  owned  the  property,  which  re- 
sulted in  their  finding  a  record  of  the  mortgage  on  the  property 
from  him  to  Frank  Lentz,  but  the  record  title  to  the  land  in 
the  mortgagee.  Without  further  information  than  the  state- 
ment by  Frank  Lentz  to  the  effect  that  on  April  23d  he  had  con- 
veyed the  land  to  Duvall,  and  the  record  of  the  mortgage  named, 
the  defendant,  on  May  7,  1902,  caused  the  land  to  be  attached 
in  an  action  filed  against  Duvall  on  the  $145  claim,  in  which 
proceeding  judgment  was  obtained,  execution  issued   thereon, 
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and  the  property  sold  to  satisfy  the  judgment,  which  property 
was  purchased  by  defendant,  he  receiving  a  sheriff's  deed  there- 
for, through  which  he  here  claims  title. 

There  is  no  controversy  as  to  the  facts,  leaving  for  adjudica- 
tion the  question  as  to  which  has  the  better  title  under  the 
facts  as  stated. 

1.  Our  statute  provides  that  any  real  property  of  the  debtor 
not  exempt  from  execution  shall  be  liable  to  attachment,  which 
shall  be  attached  by  the  sheriff  making  a  certificate  containing 
the  title  of  the  cause,  names  of  the  parties  and  description  of 
the  realty,  with  a  statement  showing  the  property  to  have  been 
attached,  and  filing  the  same  with  the  clerk  of  the  county  in 
which  the  property  is  situated ;  that  from  the  date  thereof  until 
discharged,  or  writ  executed,  the  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  purchaser  in  good  faith  for  a  valuable 
consideration;  that  his  rights  a&  such  shall  attach  immediately 
upon  the  filing  of  such  certificate;  and  that  every  conveyance 
of  real  property  within  this  State  which  shall  not  be  recorded 
within  five  days  after  the  execution  thereof  shall  be  void  as 
against  any  subsequent  purchaser  in  good  faith  for  a  valuable 
consideration,  whose  conveyance  thereof  shall  be  first  duly  re- 
corded :  B.  &  C.  Comp.  §§  300-303,  5359. 

2.  In  order,  therefore,  to  determine  whether  defendant's  title 
is  superior  to  that  of  plaintiffs,  it  is  necessary  to  ascertain  only 
whether,  in  lieu  of  the  course  ])ursued,  he  would  have  l)een  a 
purchaser  in  good  faith,  if  with  the  limited  knowledge  of  the 
status  of  Duvairs  title  at  the  time  of  the  levy,  defendant  had 
purchased  the  property  from  him  and  paid  a  valuable  consid- 
eration therefor.  If  answered  in  the  affirmative,  he  has  the 
])etter  title  and  must  prevail;  otherwise  plaintiffs  have  the  su- 
perior title,  and  are  entitled  to  the  relief  demanded.  Under 
the  law  as  it  existed  prior  to  tlip  adoption  of  the  statute  men- 
tioned, to  the  effect  that  after  the  filing  of  the  attachment  pro- 
ceedings the  creditor  shall  be  deemed  a  purchaser  in  good  faith, 
the  creditor,  by  virtue  of  his  attachment,  acquired  a  lien  only 
on  the  actual  interest  which  the  debtor  had  in  the  property: 
Riddle  v.  Miller,  19  Or.  4G8  (23  Pac.  807).     It  is  obvious  that 
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the  statute  on  this  point  was  intended  to  modify  this  mle,  and 
to  give  the  attaching  creditor,  regardless  of  the  actual  condi- 
tion of  the  debtor^B  title,  additional  protection  by  placing  him 
in  the  same  position  as  a  bona  fide  purchaser  for  value,  in  case 
of  failure  on  the  part  of  the  real  owner  to  observe  the  require- 
ments of  the  recording  acts.  But,  in  construing  these  acts,  it 
has  been  repeatedly  held,  and  has  become  a  settled  rule  in  this 
State,  that  an  attaching  creditor,  although  placed  on  an  equality 
with  a  purchaser  by  this  statute,  cannot  insist  on  any  greater 
protection  than  would  be  granted  to  such  purchaser;  and,  in 
suits  in  equity,  the  claim  of  a  bona  fide  purchaser  for  value  is 
an  affirmative  defense,  which  must  be  pleaded,  thereby  placing 
the  burden  of  proof  in  such  cases  upon  the  party  relying  thereon : 
Weber  v.  RothchUd,  15  Or.  385  (15  Pac.  650:  3  Am.  St.  Rep. 
162) ;  Wood  v.  Raybum,  18  Or.  3  (22  Pac.  521) ;  Rhodes  v. 
McGcury,  19  Or.  222  (23  Pac.  971);  Marks  v.  Miller,  21  Or. 
317  (28  Pac.  14:  14  L.  R.  A.  190);  SimpJcins  v.  Windsor,  21 
Or.  382  (28  Pac.  72);  Dimmick  v.  Rosenfeld,  34  Or.  101 
(55  Pac.  100) ;  Flegel  v.  Koss,  47  Or.  366  (83  Pac.  847) ; 
Haines  v.  Connell  48  Or.  469  (87  Pac.  265,  88  Pac.  872).  In 
discussing  this  feature,  Mr.  Chief  Justice  Thayer,  in  Rhodes 
V.  McGarry,  19  Or.  222  (23  Pac.  971),  observes: 

"It  seems  to  me  that,  notwithstanding  the  langiiago  of  the 
code  above  set  out,  an  attaching  creditor,  in  order  to  l)e  deemed 
a  purchaser  in  good  faith  of  the  property  as  against  one  having 
an  outstanding  equity,  must  allege  and  prove  all  the  faets 
necessary  to  establish  that  character  of  ownership  in  favor  of  a 
purchaser  of  such  property  as  against  such  an  equity.  It  can 
hardly  be  supposed  that  the  legislature  intended,  by  the  j)ro- 
vision  of  the  code  referred  to,  to  place  an  attaching  creditor 
upon  any  more  favorable  grounds,  with  reference  to  his  rights 
in  the  property  attached,  than  those  occupied  by  a  purchaser 
of  the  property;  nor  to  deem  the  former  a  purchaser  in  good 
faith,  except  linder  the  same  circumstances  in  which  the  latter 
would  be  deemed  such  a  purchaser.  Any  other  view  would  lead 
to  absurd  consequences  and  occasion  injustice.  It  would  ena- 
ble a  party  to  cut  off  an  outstanding  equity  by  resorting  to  an 
attachment  when  he  would  not  be  able  to  accomplish  it  by  a 
direct  purchase  of  the  property.     Such  a  result  was  obviously 
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not  contemplated  by  the  adoption  of  the  said  provision  of  the 
code." 

As  the  answer  is  suflScient  to  bring  the  defendant's  position 
within  the  rule  announced^  it  becomes  necessary  to  determine 
whether  this  plea  is  suflBciently  supported  by  the  evidence  to 
entitle  defendant  to  be  deemed  a  purchaser  in  good  faith. 
Words  &  Phrases  (vol.  4,  p.  3117)  defines  "good  faith"  as 
being  "an  honest  intention  to  abstain  from  taking  any  uncon- 
scientious advantage  of  another,  even  through  the  forms  or 
technicalities  of  law,  together  with  an  absence  of  all  informa- 
tion or  belief  of  facts  which  would  render  the  transaction  un- 
conscientious." And  the  rule  is  that  "a  want  of  that  caution 
and  diligence  which  an  honest  man  of  ordinary  prudence  is 
accustomed  to  exercise  in  making  purchafles  is,  in  judgment  of 
law,  a  want  of  good  faith":  Words  &  Phrases,  vol.  4,  p.  3117. 

3.  Whatever  is  sufScient  to  put  a  subsequent  purchaser  on 
inquiry  must  be  considered  legal  notice  to  him  of  those  rights, 
and  when  the  purchaser  omits  to  observe  that  ordinary  precau- 
tion, he  must  be  charged  with  a  knowledge  of  all  facts  he  might 
have'  learned  by  the  exercise  of  reasonable  diligence  in  making 
inquiry  as  to  matters  to  which  his  attention  had  been  directed: 
Dembitz,  Land  Titles,  §§132,  133;  Bent  v.  Coleman,  89  111. 
3()4;  Citizens'  Nat.  Bank  v.  Dayton,  116  111.  257  (4  N.  E.  492)  ; 
Pringle  v.  PhUlips,  5  Sandf.   (N.  Y.  Sup.  Ct.),  165. 

The  precise  question,  as  here  presented,  is  before  this  court 
for  the  first  time,  and  we  are  referred  to  no  case  in  which  the 
point  under  a  similar  state  of  facts  as  here  disclosed  has  "been 
distinctly  passed  upon,  nor  have  we  found  one,  but  an  applica- 
tion of  the  principles  stated  are  decisive  of  the  issues  presented. 
The  result  hinges  upon  the  sufficiency  of  the  inquiry  made  in 
reference  to  the  debtor^s  rights  in  the  premises.  In  this  con- 
nection it  is  urged  that  the  mortgage  from  the  debtor  to  his 
grantor,  lieing  of  record,  when  considered  with  the  grantor's 
statement  to  the  creditor  to  the  effect  that  he  had  conveyed  the 
property  to  the  debtor  on  a  prior  date,  without  further  inquiry, 
constituted  sufficient  evidence  of  the  debtor's  ownership  therein 
to  justify  the  attachment.    It  will  be  remembered,  however,  that 
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the  record  at  the  same  time  disclosed  the  title  to  the  property 
to  be  in  Frank  Lentz.  When^  therefore,  it  is  made  to  appear 
from  the  record  that  the  title  is  in  a  person  other  than  the 
debtor,  the  record  of  a  mortgage  on  the  land,  given  by  such 
debtor,  is  not  notice,  or  satisfactory  evidence,  that  he  is  the 
owner  of  the  premises  mortgaged.  A  public  record  does  not 
give  notice  of  any  facts  not  stated  in  it,  or  of  facts  that  a 
person  would  not  expect  in  the  ordinary  course  of  business  to 
be  found  there.  A  person  in  the  ordinary  course  of  business 
affairs  would  not  have  expected  to  find  a  mortgage  of  record 
given  by  Duvall,  unless  he  also  appeared  by  the  records  to  be 
the  owner  of  the  property  mortgaged.  From  this  it  follows 
that,  when  the  record  disclosed  the  title  to  be  in  Lentz,  the 
record  of  a  mortgage  given  to  him  by  Duvall  did  not  constitute 
notice  or  evidence  that  the  latter  was  the  owner  of  the  mort- 
gaged premises:  Webb,  Record  Title,  §§158,  160;  Security 
Trust  Co.  V.  Lawehberg,  38  Or.  159  (62  Pac.  647) ;  Roberts  v. 
Bourne,  23  Me.  165  (39  Am.  Dec.  614);  Pierce  v.  Odlin,  27 
Me.  341;  Losey  v.  Simpson,  11  N.  J.  Eq.  246;  Bingham  v. 
Kirkland,  34  X.  J.  Eq.  229 ;  Cald&r  v.  Chapman,  52  Pa.  St.  359 
(91  Am.  Dec.  163) ;  Doswell  v.  Buchanan,  3  Leigh,  365  (23 
Am.  Dec.  280). 

4.  The  statement  by  Prank  Lentz  that  he  had  conveyed  the 
land  to  Duvall  was  rebutted  by  the  record  itself  showing  the 
title  still  to  be  in  the  person  making  the  statement.  The  record 
of  the  mortgage  was  not  only  inadequate  for  the  purpose 
claimed,  but  even  if  considered  in  connection  with  defendant's 
inquiry  from  DuvalPs  grantor,  it  cannot  be  held  sufficient,  in 
the  absence  of  further  investigation,  to  impart  such  notice  as 
"an  honest  man  of  ordinary  prudence  is  accustomed  to  act  upon/' 
when  making  a  purchase  of  real  property;  and  if  not  such  as 
would  be  deemed  sufiicient  for  an  actual  purchaser,  it  must  be 
conceded  under  the  adjudications  of  this  State,  that  it  is  in- 
sufficient to  protect  the  defendant  as  an  attaching  creditor.  As 
stated  in  Bent  v.  Coleman,  89  111.  364,  368 : 

"A  person  about  to  purchase  this  tract  of  land  would  nat- 
urally inquire  into  the  title  of  the  vendor.    He  would  ascertain 
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his  source  of  title.    This  is  the  ordinary,  and  usually  the  first, 
inquiry." 

It  appears  that  Duvall  was  known  to  be  in  the  vicinity  of 
the  land  when  the  attachment  was  made,  and  had  defendant 
intended  to  purchase  the  land  outright,  it  would  have  been  his 
duty  to  ascertain,  and  he  would  probably  have  endeavored  to 
learn,  whether  he  had  any  title  to  convey.  Had  this  been  done, 
it  is  presumed  he  would  have  been  told  the  truth,  resulting  in 
no  purchase  having  been  made;  and,  if  made,  defendant,  under 
such  circumstances,  would  have  taken  nothing  under  his  deed 
as  against  DuvalFs  successors  in  interest.  He  could  not,  under 
such  circumstances,  have  been  a  purchaser  in  good  faith;  and, 
as  stated,  he  can  be  in  no  better  position  as  an  attaching  cred- 
itor. When  defendant  was  informed  of  the  sale  to  Duvall,  and 
that  he  became  the  owner,  it  had  reference  only  to  his  owner- 
ship on  April  23d,  which  was  prior  to  the  attachment,  and  it 
did  not  necessarily  follow  that  the  title  was  in  him  at  the  time 
of  the  levy;  nor  does  it  apj)ear  that  defendant  was  in  any  man- 
ner informed  that  his  debtor  either  was,  or  claimed  to  be,  the 
owner  at  that  time,  and,  finding  the  record  evidence  of  title  in 
the  debtor^s  supposed  grantor,  this  was  sufficient  to  put  him 
on  inquiry,  and  made  it  imperative  that  he  should  make  further 
investigation  before  acting,  or  else  assume  the  risk  of  Duvall 
having  no  title.  "It  was  not  incumbent  on  him  to  exhaust  eyery 
possible  source  of  information^'  (Johnson  v.  Erla/ndson,  14  N.  D. 
518:  105  N.  W.  722),  but  it  was  his  duty  to  use  at  least  rea- 
sonable diligence  in  that  respect,  or,  in  the  event  of  his  failure 
to  do  so,  to  abide  the  consequences.  When  he  examined  the 
records,  and,  in  place  of  finding  the  title  in  the  debtor,  found 
it  in  a  third  party,  he  was  in  a  far  different  position  than  that 
of  a  person  attaching  property  on  a  claim  against  one  who, 
under  the  records,  holds  the  apparent  title;  for  Duvall,  when 
the  le\7  was  made,  had  neither  the  apparent  nor  the  actual 
title.  In  the  case  of  Davi^  v.  Lvikiewiez,  72  Iowa,  254  (3? 
X.  W.  670),  to  which  our  attention  is  directed,  the  grantor  had 
the  deed  in  his  possession,  which  the  court  held  was  better  evi- 
dence of  title  than  a  record  thereof,  as  the  record  would  have 
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imparted  no  notice  not  disclosed  by  the  original  deed,  and 
when  the  person  holding  and  exhibiting  such  instrument  rep- 
resented himself  to  be  the  owner  of  the  property,  the  purchaser 
had  such  evidence  of  title  as  to  justify  him  in  acting  accord- 
ingly. In  this  respect  the  case  mentioned  is  very  different  from 
the  one  under  consideration,  in  which  the  debtor  had  neither 
the  actual  title,  nor  any  evidence  thereof;  nor  does  it  appear 
that  he  claimed  to  be  the  owner  of  the  land,  nor  that,  after 
discovering  the  status  of  the  title  of  record,  any  effort  was 
made  to  ascertain  from  any  one  likely  to  be  in  possession  of  the 
desired  information,  whether  at  the  time  of  the  levy  the  debtor 
either  was,  in  fact,  or  claimed  to  be,  such  owner. 

After  a  careful  consideration  of  the  facts  disclosed  by  the 
record,  and  of  what  we  deem  the  principles  of  law  applicable 
thereto,  as  announced  and  recognized  by  previous  decisions  of 
this  court,  we  are  impelled  to  hold  that  plaintiffs  have  the  better 
title,  on  the  ground  that,  when  the  records  of  the  clerk's  office 
of  the  county  in  which  the  land  may  be  situated  fail  to  show 
any  title  in  the  debtor,  but  disclose  it  to  be  in  another,  and  the 
title  in  fact  is  not  in  such  debtor,  and  the  extrinsic  evidence  at 
hand  is  insufficient  to  warrapt  the  creditor  in  acting  on  the 
theory  of  the  debtor  being  the  owner  thereof,  such  attaching 
creditor  must  abide  the  risk  incurred  by  his  levy,  and  take  only 
"what  accident  throws  into  his  net  as  he  finds  it,  and  he  cannot 
claim  the  benefit  of  a  fiction  to  get  more  than  his  debtor  really 
owned'':  Cowley  v.  McLaughlin,  141  Mass.  181,  182  (4  N.  E. 
821).  See,  also,  Haynes  v.  Jones,  5  Mete.  (M.ass.),  292;  Ham- 
illon-Bratvn  Shoe  Co.  v.  Lewis.  7  Tex.  Civ.  App.  509  (28 
S.  W.  101). 

The  decree  of  the  court  below  should  accordingly  be  affirmed. 

Affirmed. 

Mr.  Justice  Eakin  delivered  the  dissenting  opinion. 

I  am  unable  to  concur  in  the  foregoing  opinion.  The  real 
point  upon  which  the  decision  turns,  is  that  the  purchaser  from 
a  grantee  whose  deed  is  not  recorded  is,  by  reason  of  that  fact 
alone,  put  upon  inquiry,  and  consequently  charged  with  notice 
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of  the  prior  unrecorded  conveyance  from  such  grantee,  and  I 
refer  to  the  rights  of  the  attaching  creditor  as  those  of  a  bona 
fide  purchaser  for  value  without  notice,  as  that  is  what  the 
statute  says  he  shall  be  deemed.  It  is  conceded  that  if  the 
grantee's  deed  is  on  record,  a  purchaser  from  him  is  not  put 
upon  inquiry  or  notice  of  a  prior  unrecorded  deed.  He  takes 
a  good  title,  if  in  fact  ignorant  of  it.  There  are  many  cases 
where  there  can  be  no  record  of  one's  title,  such  as  title  by 
descent  or  by  adverse  possession,  but  that  fact  cannot  prejudice 
one^s  right  to  purchase  or  attach.  I  dare  say  that  it  is  an 
everyday  occcrrence  that  purchases  are  made  from  grantees  who 
liave  not  yet  had  their  deeds  recorded.  In  such  a  case  the  pur- 
chaser is  bound  to  search  the  record  for  a  conveyance  from  the 
apparent  owner,  as  disclosed  by  the  record,  as  well  as  from  his 
own  vendor,  but  the  fact  that  his  vendor's  deed  is  not  recorded 
cannot  put  him  upon  any  other  inquiry,  or  charge  him  with 
notice  of  any  other  facts.  Section  5359,  B.  &  C.  Comp.,  pro- 
vides that: 

**Every  conveyance  of  real  pro[)erty  within  this  State  here- 
after made,  which  shall  not  be  recorded  as  provided  in  this  title, 
within  five  days  thereafter,  shall  be  void  against  any  subse- 
quent purchaser  in  good  faith  and  for  a  valuable  consideration 
of  the  same  real  property,  or  any  ])ortion  tliereof,  whose  con- 
veyance shall  be  first  duly  recorded." 

From  this  it  seems  clear  that  the  recording  statute  has  no 
reference  to  the  title  acquired  by  the  purchaser  from  one  whose 
deed  is  not  recorded,  but  affects  the  title  only  of  him  who  fails 
to  record  his  deed  until  a  prior  deed  from  his  grantor,  of  which 
he  had  no  notice,  is  recorded.  The  statute  contains  no  sugges- 
tion or  imputation  that  one  can  purchase  only  from  him  who 
appears,  from  the  record,  to  be  the  owner,  or  if  he  does  so,  it  is 
at  his  peril.  The  effect  of  the  opinion  in  the  case  is  that,  if  one 
})urchases  from  a  person  who  is  not  disclosed  by  the  record  to 
be  the  owner,  he  gets  only  such  title  as  his  grantor  actually  has 
at  the  time  of  the  purchase,  regardless  of  the  provisions  of  the 
recording  statute.  This  is  the  holding  in  Flynt  v.  Arnold,  2 
Mete.  (Mass.),  619.    The  effect  of  our  statute  (B.  &  C.  Comp. 
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§§302,  5359),  is  that  the  attachment  can  reach  the  actual  in- 
terest had  in  the  property  by  the  debtor  at  the  time  of  the 
attachment,  and  as  to  this  remedy  the  registration  laws  have 
no  application  whatever,  and  the  attaqjiment  can  reach  only 
such  interest,  except  that  in  case  of  a  prior  conveyance  by  the 
debtor  such  conveyance  will  be  deemed  void  if  it  is  unrecorded 
and  the  creditor  is  without  notice  of  its  existence,  and  in  that 
case  the  attachment  will  be  effectual  as  though  said  deed  had 
not  been  made,  and  the  recording  statute,  by  its  terms  or  in- 
tendment, applies  only  to  such  unrecorded  instrument.  In  the 
case  of  Davis  v.  Lutkiewiez,  72  Iowa,  254  (33  N.  W.  670),  it 
is  said: 

^'An  unrecorded  deed  is  valid  as  to  tlie  wliole  world,  except  a 
subsequent  purchaser  for  a  valuable  consideration  without  no- 
tice. Surely  the  deed  itself  is  better  evidence  of  title  in  the 
grantee  than  the  record  of  the  deed.  This  deed  the  mortgagor 
had  and  held  when  Davis  &  Sons  took  their  mortgage.  A  record 
of  it  would  have  imparted  no  notice  not  imparted  by  the'original 
instrument." 

The  court,  further  speaking  of  the  case  of  Flynt  v.  Arnold, 
2  Mete.  (Mass.),  619,  which  holds  that  "one  who  purchases, 
land  from  a  person  holding  an  unrecorded  deed  purchases  at 
his  peril,''  says : 

"But  this  proposition  cannot  be  sustained,  because,  under  our 
registry  laws,  the  holder  of  an  unrecorded  deed  has  a  complete 
title  except  as  against  a  subsequent  good-faith  purchaser  with- 
out notice.'^ 

Johnson  v.  Erlandson,  14  N.  D.  518  (105  N.  W.  722),  was  a 
case  where  Hogenson,  the  original  owner,  conveyed  to  Erland- 
son, which  conveyance  was  never  recorded.  Erlandson  executed 
a  deed  to  Baker,  but  it  was  never  delivered,  and  was  fraudu- 
lently put  on  record  by  Baker,  and  plaintiff  claims  through 
Baker.  The  question  was  whether  the  fact  that  the  deed  to 
Erlandson  was  unrecorded  put  plaintiff  on  inquiry  or  charged 
her  with  notice  of  Erlandson's  rights.  The  court  say,  in  sub- 
stance : 
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"It  is  urged  that  the  failure  to  record  the  deed  from  Hogenson 
to  Erlandson  was  sufficient  to  put  plaintiff  upon  inquiry  and 
charge  her  with  notice  of  the  facts  which  inquiry  of  Erlandson 
would  have  disclosed." 

The'  court  further  say : 

*'We  cannot  agree  with  this  argument.  The  fact  that  the 
record  failed  to  sliow  that  Hogenson  had  ever  parted  with  his 
title  was  constructive  notice  of  Hogenson's  rights  and  nothing 
more.  The  only  subject  of  inquiry  suggested  by  that  fact  was 
the  question  as  to  whether  or  not  Erlandson  had  unconditionally 
acquired  Hogenson's  title.     It  is  admitted  that  such  is  the  fact.'' 

The  Massachusetts  cases  hold  that  the  attaching  creditor  is 
not  protected  in  his  levy  unless  the  attachment  debtor  had  at 
the  time  of  the  levy  a  record  title,  on  the  theory  that  that  ip 
his  means  of  information  {Cowley  v.  McLaughlin.  141  Mass. 
181  (4  N.  E.  821);  Haynes  v.  Jones,  o  Mete,  Mass.,  292; 
but  in  the  former  case  the  court  suggest  that  if  he  knew  at  the 
time  of«  the  attachment  that  the  title  had  passed  to  the  at- 
taching debtor  it  might  be  sufficient.  In  Davis  v.  Lutkiewiez, 
72  Iowa,  254  (33  X.  W.  670),  it  may  be  inferred  that  the 
mortgagees  had  knowledge  of  the  conveyance  to  their  mortgagor, 
and  in  Johnson  v.  Erlandson,  14  X.  D.  518  (105  N.  Ww  722), 
the  plaintiff,  in  taking  her  title  under  an  unrecorded  deed,  had 
the  same  character  of  information  of  its  execution  as  the  at- 
taching creditor  had  in  this  case,  viz.,  the  statement  of  the 
grantor  in  the  unrecorded  deed.  In  this  case  the  attaching 
creditor  had  information  from  Ijentz,  DuvalFs  grantor,  that  a 
conveyance  had  been  made  to  Duvall;  and  I  am  convinced  that 
in  such  a  case  a  purchaser  for  value  without  notice  is  not,  by 
reason  of  the  absence  of  the  vendor's  title  from  the  record, 
put  upon  inquiry  or  charged  with  notice  that  the  grantee  in 
tlie  unrecorded  deed  had  previously  conveyed  the  property. 

M«.  Commissioner  Slater  concurs  in  this  dissenting  opinion. 
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Decided  21  January,  rehearing  denied  11  February.  190S. 

FRYE  V.  MOFFET. 

08  Pac.  868. 

Partition— Pof^KSsioN— Tenants  in  Common— Burden  of  Proof. 

The  burden  1h  on  plaintiff  in  partition,  unless  the  suit  is  by  one  or  more 
tenants  In  oommon  of  a  vested  remainder  or  reversion,  to  allege  and  prove,  If 
denied,  that  he  and  defendant  were  In  possession  as  tenants  in  common  at  the 
time  of  the  commencement  of  the  suit. 

From  Malheur:  George  E.  Davis,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  by  Emma  Frye  against  James  T.  Moffet  for 
the  partition  of  real  property.  The  complaint  alleges  that  plain- 
tiff and  defendant  are  the  owners  in  fee,  as  tenants  in  common, 
of  the  property  in  question,  but  does  not  allege  that  plaintiff  is" 
in  possession  as  such  tenant.  On  the  contrary,  it  is  averred 
that  defendant  'Tias  had  the  sole  use  and  occupancy"  of  the 
property  since  the  1st  of  November,  1904,  and  has  been  receiv- 
ing the  rents  and  profits  therefrcHn,  and  prays  that  he  be  re- 
quired to  account  to  plaintiff  therefor.  A  demurrer  to  the  com- 
plaint, because  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  was  overruled,  and  defendant  answered,  denying 
the  material  averments  thereof,  and  for  a  further  and  separate 
defense  alleging  that  he  is  the  sole  owner  of  the  property,  and 
has  been  in  the  exclusive  possession  thereof  since  the  17th  day 
of  November,  1902.  The  reply  put  in  issue  the  averments  of 
the  answer,  and  upon  the  issues  thus  joined  a  trial  was  had. 
From  the  evidence  it  appears  that  plaintiff  and  defendant  were 
formerly  husband  and  wife,  but  were  divorced  in  October,  1903. 
On  the  17th  of  November,  1902,  and  while  they  were  such  hus- 
band and  wife,  one  J.  H.  Wright  executed  a  deed,  without  his 
wife  joining  therein,  and  having  but  one  witness,  purporting  to 
convey  the  property  in  controversy  to  them  jointly  and  deliv- 
ered it  to  plaintiff.  Shortly  thereafter  she  separated  from  her 
husband,  and  subsequently  secured  a  divorce.  About  the  time 
of  the  separation  defendant  entered  into  possession  of  the  prop- 
erty in  dispute,  and  has  ever  since  remained  in  the  sole  and 
exclusive    possession    thereof.      In   June,    1904,   plaintiff   com- 
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menced  this  suit,  claiming  that  the  deed  from  Wright  conveyed 
the  property  to  her  and  defendant,  who  were  then  husband  and 
wife,  as  tenants  by  the  entirety,  which  was  subsequently  dis- 
solved by  the  decree  of  divorce,  leaving  them  tenants  in  com- 
mon. Defendant  claims,  however,  that  he  purchased  the  prop- 
erty of  Wright  for  his  own  use  and  benefit,  paying  a  part  of 
the  purchase  money  at  the  time,  and  was  to  receive  a  deed  upon 
payment  of  the  balance ;  that  the  deed  made  by  Wright  to  him- 
self and  plaintiff  was  without  his  knowledge  or  consent,  and 
that  he  knew  nothing  about  it  until  after  the  decree  of  divorce, 
when  he  discovered  it  in  a  trunk  in  his  house;  that  he  imme- 
diately repudiated  the  transaction,  offered  to  return  the  deed 
to  Wright,  and  thereafter  tendered  him  the  balance  of  the  pur- 
chase money,  and  demanded  a  good  and  sufficient  conveyance 
from  him.  Plaintiff,  on  the  other  hand,  claims  that  she  was  a 
joint  purchaser  with  defendant  of  the  property,  and  furnished 
the  money  with  which  to  make  the  first  payment,  and  after- 
wards paid  a  part  of  the  balance;  that  the  deed  from  Wright 
was  made  to  herself  and  defendant,  with  his  knowledge  and 
consent,  and  by  his  direction.  The  court  below  found  that 
plaintiff  and  defendant  were  the  owners  in  fee  and  in  posses- 
sion as  tenants  in  common;  that  the  property  could  not  be 
divided  without  great  prejudice  to  their  interests,  and  directed 
a  sale  and  division  of  the  proceeds.  A  sale  was  afterwards  made 
and  confirmed,  and  defendant  appeals.  Reversed. 

For  appellant  there  Mas  a  brief  over  the  names  of  C  M 
McGonagill,  ^y.  H.  Brooke  and  Sad-ton  <£-  McConneU.  with  ati 
oral  argument  by  Mr.  Brooke. 

For  respondent  there  was  a  brief  with  an  oral  argument  by 
Mr.  George  W.  Hayes. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

We  think  the  decree  must  be  reversed.  It  is  incumbent  on 
a  plaintiff  in  a  suit  for  partition,  unless  the  suit  is  brought  by 
one  or  more  tenants  in  common  of  a  vested  remainder  or  re- 
version, to  allege  and  prove,  if  denied,  that  he  and  the  defend- 
ant were  in  possession  of  the  property  as  tenants  in  co^nmon  at 
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the  time  of  the  commeneemeiit  of  the  suit :  Sterling  v.  Sterling', 
43  Or.  200  (72  Pac.  741).  And  this  the  present  plaintiff  does 
not  do.  She  does  not  allege  that  she  was  in  possession;  but,  on 
the  contrary,  avers  that  defendant  was  and  ever  since  November, 
1904,  has  been  in  the  sole  occupancy  of  the  premises,  and  such 
are  the  facts  that  appear  from  the  evidence.  Ordinarily  the 
possession  of  one  tenant  in  common  is  the  possession  of  both; 
but  this  record  discloses  a  dispute  as  to  the  title  and  right  of 
possession  of  real  property,  and  until  it  is  determined,  and 
plaintiff  secures  possession  in  some  appropriate  proceeding,  she 
cannot  maintain  a  suit  for  partition. 

Decree  reversed,  and  complaint  dismissed. 

Commissioner  King,  having  been  of  counsel,  took  no  part 
in  this  decision. 


Decided  21Jaiiuary,  190K. 

THORSEN  V.  HOOPER. 

08  PiiC.  J»l. 

Claims  Not  Subject  to  Garnishmknt— Indebtedness  of  Estate. 

1.  A  debt  due  from  decedent's  estate  U  not  subject  to  garnishment  until 
tlie  share  of  the  creditor,  heir,  or  legatee,  has  been  ascertained  and  ordered 
paid  by  the  court,  prior  to  which  the  money  or  funds  of  the  estate  are  in 
cuttodia  legU,  and  not  subject  to  levy. 

Payment— Voluntary  Payment— Recovery. 

2.  One  who  voluntarily  pays  money  In  satisfaction  of  an  asserted  demand, 
with  full  knowledge  of  all  the  facts,  cannot  recover  it,  when  the  transaction 
Is  unaffected  by  any  fraud,  trust,  confidence,  or  the  like,  because  at  the  time 
of  the  payment  he  was  lernorant  of  his  legal  rights. 

Same— Mistake  of  Fact. 

8.  Payment  of  an  Illegal  demand  mi^e  under  a  mistake  of  fact  may  1k»  re- 
covered in  an  action  for  money  had  and  received. 

Payment  Made  on  Mistake  of  Fact,  is  Recoverable. 

4.  An  administrator  having  been  garnished  in  a  suit  In  which  the  attorney 
for  the  estate  represented  the  creditor.  Judgment  was  recovered  in  favor  of 
the  creditor,  on  which  an  execution  was  placed  in  the  hands  of  the  sheriff  for 
service,  who  notified  the  administrator  that  he  had  an  order  from  the  circuit 
court  directing  him  to  payout  of  the  funds  of  the  estate  the  amount  of  the 
Judgment  and  costs.  The  administrator  thereupon  advised  with  the  attorney 
of  the  estate  without  knowledge  that  he  was  also  representing  the  creditor  in 
the  garnishment  proceedings,  and  was  advised  that  the  proceedings  were 
regular,  and  that  he  was  compelled  to  pay  the  money  to  the  sheriff  as  de- 
manded, which  he  thereupon  did.  Held,  that  the  circuit  court  never  having 
made  an  order  in  the  garnishment  proceedings  requiring  the  administrator  to 
pay  the  amount  of  the  Judgment  out  of  the  funds  of  the  estate,  the  payment 
was  made  on  mistake  of  fact,  and  was  recoverable. 
50  Or. ^32 
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From  Union:  Thomas  H.  Crawford,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  for  money  had  and  received,  and  comes  here 
on  appeal  from  a  judgment  on  the  pleadings  in  favor  of  de- 
fendants. The  facts  are  set  out  in  detail  in  the  pleadings  of  the 
respective  parties.  Briefly,  they  are  that  plaintiffs  are  the 
administrators  of  the  estate  of  H.  L.  Buell,  deceased,  and  N.  C. 
McLeod  was  their  attorney  and  legal  adviser.  At  the  time  of 
his  death  Buell  was  indebted  to  H.  C.  Brown  on  a  promissory 
note  for  $1,000,  with  John  Graham  as  surety.  After  the  ap- 
pointment of  plaintiffs  Brown  presented  to  them  a  duly  verified 
claim  against  the  estate  of  their  decedent  for  the  amount  due 
on  such  note.  After  such  presentation  the  defendants.  Hooper 
&  Hudson,  through  McLeod,  as  their  attorney,  commenced  an 
action  at  law  in  the  circuit  court  of  Union  County,  against 
Oscar  Eaden  and  H.  C.  Brown,  partners  doing  business  under 
the  firm  name  of  Eaden  &  Brown,  to  recover  the  sum  of  $342.35, 
and  caused  a  writ  of  attachment  to  issue  in  such  action.  A 
copy  of  the  writ,  together  with  a  notice  of  garnishment,  was 
served  on  J.  B.  Thorsen,  one  of  the  plaintiffs,  and  in  answer 
thereto  he  stated  that  "there  is  a  balance  due  H.  C.  Brown  of 
$'500,  on  principal  and  accrued  interest."  The  defendants  after- 
wards recovered  judgment  in  their  action  against  Eaden  & 
Brown,  and  an  order  of  the  circuit  court  reciting  the  attach- 
ment of  the  claim  of  Brown  against  the  Buell  estate,  and 
directing  that  the  attached  property  be  sold  as  on  execution  to 
pay  the  judgment,  costs,  and  disbursements,  and  that  the  "claim 
in  said  hands  of  said  administrators  may  be  collected  if  the 
proceeds  thereof  can  be  so  collected  by  the  sheriff  under  his  exe- 
cution or  order  of  sale  heroin."  A  few  days  later  an  execution 
was  issued  on  this  judgment,  and  placed  in  the  hands  of  the 
sheriff  for  service,  who  notified  plaintiff  Thorsen,  by  telephone, 
that  lie  had  an  order  from  the  circuit  court  directing  iiim  to 
])ay  out  of  the  funds  of  the  Buell  estate  the  amount  of  the 
judgment  and  costs  of  Hoo})er  &  Hudson  against  Eaden  & 
Brown.    Thorsen  thereupon  advised  with  McLeod,  his  attorney. 
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without  knowledge  that  McLeod  was  also  attorney  for  defend- 
ants, and  McLeod  told  him  that  the  attachment  proceedings 
were  regular,  and  that  he  was  compelled  to  pay  the  money  over 
to  the  sheriff  as  demanded.  Thorsen,  acting  upon  the  state- 
ment of  the  sheriff  as  to  the  nature  of  the  order  of  the  circuit 
court  and  the  advice  of  McLeod,  paid  the  money  over  to  the 
sheriff,  and  it  was  afterwards  paid  by  tliat  officer  to  the  defend- 
ants. At  the  time  of  the  service  of  the  garnishment  process 
upon  Thorsen  no  order  of  the  county  court  had  been  made  for 
a  distribution  of  the  funds  of  the  Buell  estate  or  directing  the 
administrators  to  pay  the  claim  of  Brown,  and  the  promissory 
note,  upon  which  such  claim  was  based,  did  not  belong  to 
Brown,  but  had  previously  been  assigned  by  him  to  Jennie  P. 
Brown,  who  subsequently  sued  and  recovered  the  amount  there- 
on from  Graham,  the  surety.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
James  D,  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Charles  H  Finn. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  debt  due  from  the  Buell  estate  on  the  claim  presented 
by  Brown  was  not  subject  to  attachment  by  Brown's  creditor 
at  the  time  the  writ  of  garnishment  was  served  upon  Thorsen, 
one  of  the  administrators.  No  order  of  the  county  court  had 
been  made  settling  the  claim  or  directing  its  payment,  and  until 
the  share  of  a  creditor,  heir,  or  legatee  of  an  estate  has  been 
ascertained  and  ordered  paid  by  the  court,  the  money  or  funds 
of  the  estate  are  in  the  custody  of  the  law,  and  not  subject  to 
levy  under  execution  or  process  of  garnishment. 

2.  The  defendants  contend  that  the  payment  of  the  money 
to  the  sheriff  by  Thorsen  was  voluntarily  made,  and  therefore 
cannot  be  recovered  by  him  and  his  co-administrators.  It  is 
well  settled  that  one  who  voluntarily  pays  money  in  satisfaction 
of  an  asserted  demand,  with  full  knowledge  of  all  the  facts, 
cannot  recover  it   when  the  transaction   is   unaffected   bv  anv 
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fraud,  trust,  confidence,  or  the  like,  because  at  the  time  of  the 
payment  he  was  ignorant  of  his  rights  under  the  law:  Slu-iver 
V.  Garrison,,  30  W.  Va.  456  (4  S.  E.  660)  ;  Brumagin  v.  Til- 
Unghast,  18  Cal.  265  (79  Am.  Dec.  176);  Evans  v.  Hughes 
County,  3  S.  D.  244  (52  N.  W.  1062);  Commercial  Bank  of 
Rochester  v.  City  of  Rochester,  42  Barb.  488;  Erkens  v.  Ntcolin, 
39  Minn.  461  (40  X.  W.  567). 

3.  But  it  is  equally  as  well  settled  that  when  the  payment 
of  an  illegal  demand  is  made  under  a  mistake  of  fact  it  may 
be  recovered  in  an  action  for  money  had  and  received:  iHoHs 
V.  Goodykoontz,  126  Ind.  535  (26  X.  E.  391) ;  Wolf  v.  Beaird 
123  111.  585  (15  N.  E.  161:  5  Am,  St.  Rep.  565)  ;  Walker  v. 
Hill,  17  Mass.  380;  Rogers  v.  Wmver,  5  Ohio,  536.  These 
questions  are  ably  and  exhaustively  considered  by  Mr.  Justice 
WoLVERTON,  in  his  opinion  in  Scott  v.  Ford,  45  Or.  531  (78 
Pac.  742:  80  Pac.  899),  and  it  is  unnecessary  to  add  to  the 
discussion  at  this  time. 

4.  Now  it  appears  from  the  facts,  as  alleged  in  the  pleadings 
in  the  case  at  bar,  that  the  payment  by  Thorsen  to  the  sheriff, 
was  made  under  a  mistake  of  fact  as  to  the  nature  of  the  order 
of  the  circuit  court  and  upon  the  advice  of  the  attorney  for  the 
defendants,  who  he  supposed  at  the  time  was  acting  for  the 
estate.  Thorsen  was  notified  by  the  sheriff  that  the  circuit 
court  had  made  an  order  in  the  attachment  proceedings  requir- 
ing him  to  pay  the  amount  of  the  judgment,  recovered  by 
Hooper  &  Hudson  against  Eaden  &  Brown,  out  of  the  funds 
of  the  estate,  and  that  such  order  was  in  the  hands  of  the  officer 
for  execution,  when  in  fact,  no  such  order  had  been  made.  Rely- 
ing upon  this  statement,  and  the  erroneous  advice  of  the  attor- 
ney for  the  defendants,  he  paid  the  amount  of  the  judgment 
out  of  the  trust  funds  in  his  hands,  and  the  money  was  subse- 
quently paid  to  the  defendants.  If  these  facts  are  true,  and 
for  the  purposes  of  this  case  it  must  be  so  assumed,  we  think 
that  in  equity  and  good  conscience  plaintiff  should  be  permitted 
to  recover  it. 

Judgment  of  the  court  below  will  therefore  be  reversed,  and 
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the  cause  remanded,  with  directions  to  overrule  the  motion  of 
defendants  for  judgment  on  the  pleadings,  and  for  such  further 
proceedings  as  may  be  proper,  not  inconsistent  with  this  opin- 
ion. Beversed. 


Decided  21  January,  1908. 

BADE  V,  HIBBERD. 

m  Paf.»64. 

Justices  of  the  PjsACB—AppBAii— Record— Conclusivenkss— Impeach- 
ing BY  Affidavits. 

1.  Where  the  record  of  a  Justice's  court  states  that  a  reply  was  filed  in  that 
c^urt  before  trial,  and  the  reply  Is  attached  to  the  Justice's  transcript  and  re- 
turned as  one  of  the  original  papers  in  the  case,  the  record  cannot  be  im- 
peached by  er  parte  afiida\^ts  because  the  Justice  failed  to  endorse  on  the 
reply  the  date  of  its  flllns. 

Filing  for  Record— Necessity  of  Indorsement. 

2.  A  paper  Is  filed  for  record  in  contemplation  of  law  when  It  is  delivered 
to  the  proper  ofllcer  with  the  Intention  that  It  shall  become  part  of  the  official 
record,  and  by  him  received  to  be  kept  on  file,  and  the  filing  is  not  affected  by 
the  officer's  failure  to  Indorse  the  paper  as  filed. 

Pleading— Complaint— Objection  on  Trial— Presumption. 

8.  Where  an  objection  to  the  sufficiency  of  the  complaint  is  made  for  the 
first  time  on  the  trial  by  objecting  to  the  reception  of  any  evidence  there- 
under, the  same  presumption  will  be  indulged  in  to  support  the  pleading  as  If 
the  objection  had  been  made  after  verdict,  and  unless  the  complaint  is  so  de- 
fective that  it  would  not  be  good  after  verdict,  the  objection  will  be  overruled. 

Same— Insufficient  Description  of  Instrument  Sued  On— Cure  by 
Verdict. 

4.  An  insufficient  description  of  contracts  on  which  suit  is  l>rought,  is 
merely  a  defective  statement  of  the  cause  of  action,  which  would  be  cured  by 
verdict. 

Action— Joinder— CAUSE.S  Arising  Under  Contract. 

6.. Under  the  express  provlslonsof  Section  94,  B.  &  O.Oomp.,  more  than  one 
cause  of  action  arising  out  of  coiitruct  may  l>e  united  in  the  same  complaint, 
but  must  be  separately  stated. 

Pleading— Separate  Causes  of  Action— Separate  Statement— Ob- 
jection When  to  be  Taken. 

6.  The  objection  that  separate  causes  of  action  are  not  separately  stated 
cannot  be  raised  during  the  admission  of  testimony,  but  should  bt^  taken  by 

I  motion  to  strike  out  under  Section  106,  B.  &  O.  Oomp.,  providing  that   when  a 

I  pleading   contains  more  than  one  cause  of  action,  if  they  Ik>  not   pleaded 

I  separately,  the  pleading  may  In*  stricken  out  on  motion  of  the  adverse  party. 

'  Contract— Action  for  Breach— Evidence. 

7.  In  an  action  to  recover  a  l>alance  due  for  services  and  for  merchandise 
sold,  evidence  examined,  and  h^ld  for  the  Jury. 
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EviDKNCK— Payment— Payment  by  Check— Parol  Evidence  to  Ex- 
plain. 

8.  A  memorandam  on  u  check  recelve<l  In  paymiMit  of  merchandiai*  sold 
that  It  l8  for  the  balance  due  on  a  particular  Hem  of  IndcbtednesH,  Is  not  con- 
clusive on  the  seller,  but  may  be  explained  by  parol. 

Appeal— Review— Presumption-Pleadings. 

».  Where  a  complaint  Is  indefinite  as  to  the  character  of  a  contract  sued 
on,  but  contains  averments  which  seem  to  imply  that  It  was  an  express  con- 
tract, and  no  objection  is  made  to  the  complaint  until  the  trial,  on  appeal  the 
action  will  be  construed  as  on  an  express  contract. 

Contracts— Rescission. 

10.  The  fact  that  defendant,  after  contracting  with  plaintiff  to  cut  grain, 
rented  the  land  upon  which  the  grain  was  to  be  grown  to  a  tenant,  who  was  to 
pay  for  the  cutting  of  the  grain,  did  not  operate  as  a  rescission  of  Ills  contract 
with  plaintiff,  nor  relieve  him  from  liability  thereon,  since  plaintiff  was  not 
a  party  to  the  second  contract. 

Trial— Evidence— Order  of  Proof— Discretion  ok  Court. 

11.  Where  defendant  placed  in  evidence  during  plaintiff's  evidence  in  chief, 
a  check  given  by  defendant  to  plaintiff,  containing  a  memorandum  implying 
that  it  was  for  the  balance  due  on  an  item  of  plaintiff's  claim,  and  Intrcxluced 
evidence  to  show  that  plaintiff  received  the  check  without  objecting  to  the 
memorandum,  the  court  could  in  its  discretion  allow  plaintiff  In  rebuttal  to 
testify  that  the  memorandum  was  not  on  the  check  when  he  received  It. 

From  Union:  Thomas  H.  Crawford,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  action  was  commenced  in  the  justice's  court  to  recover 
money.  The  complaint  alleges  that  between  January  and  Sep- 
tember, 190G,  defendant  became  indebted  to  plaintiff  in  the 
sum  of  $369.50  for  work  and  labor  in  cutting  79  acres  of  grain 
at  the  agreed  price  of  $1.25  per  acre,  amounting  to  $98.75,  and 
for  285  sacks  of  wheat  sold  and  delivered  at  95  cents  per  sack, 
amounting  to  $270.75,  which  defendant  promised  and  agreed 
to  pay;  that  no  part  thereof  has  been  paid,  except  by  the  deliv- 
ery to  plaintiff  of  120,000  feet  of  saw  logs,  at  the  agreed  price 
of  85  cents  per  1,000,  amounting  to  $102,  and  by  a  check  of 
$187.40,  leaving  a  balance  due  of  $80,  for  which  judgment  is 
demanded.  Defendant  by  his  answer  denies  all  the  material 
allegations  of  the  complaint,  and  for  a  further  and  separate 
defense  avers  that  on  or  about  the  18th  of  October,  1906,  he 
and  plaintiff  had  a  full  and  complete  settlement  for  cutting  15 
acres  of  the  grain,  set  out  and  included  in  the  first  item  of  the 
complaint,  at  $1.25  per  acre,  and  285  sacks  of  wheat,  mentioned 
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in  the  second  item  of  the  complaint,  and  it  was  then  and  there 
mutually  agreed  that  the  credits  referred  to  in  the  complaint 
in  the  sum  of  $289.40  should  be  applied  in  full  payment  for 
cutting  said  15  acres  of  grain,  and  for  the  285  sacks  of  wheat, 
and  for  no  other  purpose.  Plaintiff  had  a  judgment  for  $80 
in  the  justice's  court,  and  defendant  appealed  to  the  circuit 
court.  A  transcript  on  appeal  was  filed  in  the  circuit  court; 
but,  being  incomplete  and  not  properly  certified,  was,  on  motion 
of  defendant,  withdrawn  and  returned  to  the  justice  for  cor- 
rection and  certification,  and  as  again  filed  contained  a  copy  of 
the  justice's  docket,  showing  that  a  reply  was  filed  before  the 
cause  was  set  for  trial,  and  annexed  to  the  transcript  is  a  reply, 
denying  generally  all  the  allegations  of  the  answer,  but  which 
has  no  file  marks  thereon.  Defendant  moved  the  circuit  court 
to  strike  such  reply  from  the  transcript,  for  the  reason  that  it 
was  not  filed  by  the  justice,  and  neither  accompanied  nor  was 
referred  to  in  the  transcript  as  first  filed  in  the  circuit  court. 
This  motion  was  overruled,  and  trial  had,  resulting  in  judg- 
ment in  favor  of  plaintiff,  from  which  defendant  appeals. 

Affibmed. 
For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Charles  H  Finn, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Joseph  F.  Baker. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  motion  to  strike  the  reply  from  the  transcript  was 
properly  denied.  The  record  of  the  justice's  court  states  that 
the  reply  was  filed  in  that  court  before  trial,  and  the  justice 
attached  such  reply  to  the  transcript  and  returned  it  as  one  of 
the  original  papers  in  the  cause,  and  this  record  cannot  be 
impeached  by  ex  parte  afiBdavits. 

2.  The  fact  that  the  justice  failed  to  indorse  on  the  reply 
the  date  of  its  filing  is  of  no  consequence.  A  paper  is  filed  in 
contemplation  of  law  when  it  is  delivered  to  the  proper  officer 
with  the  intention  that  it  shall  become  a  part  of  the  official 
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record,  and  by  him  received  to  be  kept  on  file,  and  such  filing 
is  not  affected  by  the  oflBcer^s  failure  to  indorse  the  same:  Mc- 
Donald V.  Crusen,  2  Or.  258;  Conant's  Estate,  43  Or.  530  (73 
Pac.  1018). 

3.  On  the  trial,  defendant  objected  to  the  admission  of  any 
testimony  on  behalf  of  plaintiff,  for  the  reason  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  because  two  causes  of  action  are  improperly  united. 
The  objection  to  the  sufficiency  of  the  complaint  being  made 
for  the  first  time  on  the  trial,  the  same  presumption  will  be 
indulged  in  to  support  the  pleading  as  if  the  objection  had 
been  made  after  verdict:  Specht  v.  Allen,  12  Or.  117  (6  Pac. 
494) ;  McCall  v.  Porter,  42  Or.  49  (70  Pac.  820,  71  Pac.  976) ; 
Patterson  v.  Patterson,  40  Or.  560  (67  Pac.  664) ;  Currey  v. 
Butcher,  37  Or.  380  (61  Pac.  631).  Unless,  therefore,  the 
complaint  is  so  fatally  defective  that  it  would  not  be  good  after 
verdict,  the  objection  to  the  admission  of  testimony  in  its  sup- 
port was  properly  overruled. 

4.  The  objection  made  to  the  complaint  is  that  the  contracts 
under  which  the  services  are  alleged  to  have  been  rendered  and 
the  grain  sold  by  plaintiff  to  defendant  are  not  sufficiently  set 
out ;  but  this  is  manifestly  nothing  more  than  a  mere  defective 
statement  of  a  good  cause  of  action,  and  such  as  would  be  cured 
by  verdict:  Booth  v.  Moody,  30  Or.  222  (46  Pac.  884). 

5.  The  causes  of  action  mentioned  in  the  complaint  both 
arise  out  of  contracts,  and  can  be  properly  united  in  the  same 
complaint:  Section  94,  B.  &  C.  Comp. 

6.  The  objection  that  they  are  not  separately  stated  should 
have  been  taken  by  motion  at  the  proper  time  (Section  106, 
B.  &  C.  Com  J).),  and  cannot  be  raised  during  the  admission  of 
testimony. 

7.  The  plaintiff  testified  that  he  cut  79  acres  of  grain  for 
defendant  under  a  contract  l)y  which  he  was  to  receive  $1.25 
per  acre,  to  be  paid  in  logs  at  85  cents  per  1,000,  and  that  he 
sold  and  delivered  to  him  285  sacks  of  wheat  at  95  cent*  per 
sack;  that  he  received  of  defendant,  on  account  thereof,  120,000 
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feet  of  logs  at  85  cents  per  1,000,  and  $187.40  by  check,  and 
identified  a  check  for  that  amount  in  his  favor  signed  by  de- 
fendant, which  had,  as  a  memorandum  thereon,  the  words  'T)al- 
ance  on  wheat";  that  the  logs  received  by  him  more  than  paid 
for  cutting  the  grain,  but  that  defendant  had  not  paid  in  full 
for  the  wheat.  At  the  close  of  plaintiff's  testimony  defendant 
moved  for  a  nonsuit  on  the  ground  that  since  defendant  admit- 
ted that  the  cutting  of  the  grain  had  been  paid  by  logs  deliv- 
ered to  him  by  defendant,  and  the  check  received  by  him  ad  a 
payment  on  the  wheat,  shows  on  its  face  that  it  was  for  the 
balance  thereon,  nothing  remained  due  plaintiff  on  the  causes 
of  action  set  out  in  the  complaint.  But  this  motion  was  prop- 
erly overruled. 

8.  While  defendant  testified  that  the  value  of  the  logs  deliv- 
ered to  him  by  plaintiff,  if  applied  on  the  account  for  cutting 
the  grain,  would  overpay  such  account,  he  insisted  that  there 
was  still  a  balance  due  on  the  wheat  sold  and  delivered.  The 
action  is  brought  to  recover  a  balance  of  $80,  alleged  to  be  due 
plaintiff  from  defendant  on  the  two  items  mentioned  in  the 
complaint,  and  it  can  make  no  difference,  so  far  as  the  ultimate 
rights  of  the  parties  are  concerned,  whether  the  value  of  the 
logs  be  applied  on  one  or  the  other.  The  memorandum  on  the 
check  that  it  was  for  the  balance  ^ue  on  the  wheat  was  not  con- 
clusive on  plaintiff,  but  was  subject  to  be  explained  by  parol, 
and  the  weight  to  be  given  it  was  for  the  jury. 

9.  Plaintiff,  over  defendant's  objections  and  exceptions,  gave 
testimony  tending  to  show  that  in  January,  1906,  he  contracted 
with  defendant  to  purchase  from  him  some  saw  logs,  thereafter 
to  be  cut,  at  85  cents  per  1,000,  in  consideration  of  which  he 
agreed  to  cut  certain  grain  for  defendant  during  the  following 
season  at  $1.25  an  acre.  Objection  is  made  to  this  testimony, 
because  it  tends  to  show  an  express  contract,  while  it  is  claimed 
the  complaint  is  on  a  quantum  meruit  The  complaint  is  some- 
what indefinite  and  uncertain  as  to  the  character  of  the  contract 
sued  upon;  but  it  is  averred  that  the  work  was  to  be  done  at 
an  agreed  price  per  acre,  which  would  seem  to  imply  that  it 
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was  under  an  express  contract,  and  as  no  objection  was  made 
to  the  complaint  until  the  trial,  it  should  now  be  construed  as 
an  action  on  such  a  contract. 

10.  Defendant  gave  evidence  tending  to  show  that  in  May, 
1906,  after  the  making  of  the  alleged  contract  with  plaintiff, 
he  informed  him  that  he  had  leased  the  land  upon  which  the 
grain  was  to  be  grown  to  one  McCulloch,  who  was  to  pay  for 
the  cutting  of  the  grain  and  all  expenses  of  the  farm  after  the 
1st  of  March,  1906.  Defendant  claims  that  this  amounted  to 
a  rescission  of  the  contract  between  himself  and  plaintiff,  and 
requested  the  court  to  so  instruct  the  jury.  A  rescission  of  the 
contract  is  not  pleaded  as  a  defense,  nor  is  the  evidence  referred 
to  sufficient  for  that  purpose.  It  is  only  to  the  effect  that  after 
the  making  of  the  contract  with  plaintiff,  defendant  leased  the 
land  upon  which  the  grain  was  to  be  grown,  and  the  tenant 
agreed  to  pay  for  the  harvesting  thereof;  but  this  was  a  con- 
tract between  the  defendant  and  his  tenant,  to  which  the  plain- 
tiff was  not  a  party,  and  did  not  relieve  defendant  from  his 
liability  on  his  contract  with  the  plaintiff. 

11.  Complaint  is  also  made  because  the  court  permitted 
plaintiff  in  rebuttal  to  testify  that  the  words  "balance  on 
wheat,"  appearing  on  the  check  given  to  him  by  defendant  and 
introduced  in  evidence,  were  not  on  such  check  at  the  time  it 
was  delivered;  but  this  evidence  was  competent,  and  the  order 
of  proof  was  in  the  discretion  of  the  trial  court. 

There  are  several  other  assignments  of  error  in  the  record, 
but  on  examination  we  are  satisfied  that  they  are  without  merit. 
Judgment  of  the  court  below  is  affirmed.  Affibhed. 


Ai'Kued  14  January,  decided  21  January,  1908. 

RODMAN  V.  MANNING. 

t»  Pac.  8W. 

AppfSAL— Filing    Noticb     and    Proof   of    Sbrvicb— Transcript- Im- 
peaching Record. 

1.  Section  649,  B.  &  O.  Oorap.,  provides  tliat,  when  an  appeal  Is  not  taken  at 
the  time  the  decision  is  rendered,  it  may  be  taken  at  any  time  within  six 
months  thereafter  by  serving  a  notice  on  the  adverse  party  or  his  attorney, 
and  filinf?  the  oriKinal  with  proof  of  service  indorsed  thereon  with  the  clerk. 
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Held,  that  where  the  notice  of  appeal  as  It  appeared  In  the  transcript  showed 
that  It  was  filed  August  28th,  while  the  endorsement  of  proof  of  service  was 
dated  September  26th,  appellants  could  not  contradict  the  transcript  by  ex- 
traneous evidence  showing  that  the  service  was  In  fact  admitted  Aufi^ust  28th, 
and  the  notice  with  the  endorsement  of  such  admission  thereon  was  after- 
wards filed  with  the  clerk,  the  remedy  being  by  application  to  the  court  be- 
low to  correct  the  record. 

Appeal— Jurisdiction  Cannot  be  Waived  by  Parties. 
8.  Serving  and  filing  of  notice  of  appeal  are  essential  to  give  the  Supreme 
Oourt  jurisdiction,  and  cannot  be  waived  by  the  parties. 

From  Lane:  Lawrence  T.  Hahris,  Judge. 

Plaintiff  obtained  a  decree  in  the  circuit  court  of  Lane 
County,  from  which  the  defendant  attempts  to  appeal.  Re- 
spondent now  moves  to  dismiss  the  appeal.  Dismissed. 

Williams  <&  Bean  for  the  motion. 

7.  N.  Harbaagh  and  Gooveri  &  Stapleion,  contra. 

Per  Curiam:  On  August  1,  1907,  plaintiff  recovered  a  de- 
cree in  the  circuit  court  for  Lane  County  against  defendants, 
and  from  this  decree  defendants  attempt  to  appeal.  The  notice 
of  appeal,  as  it  appears  in  the  transcript,  shows  that  it  was  filed 
on  August  26th,  and  the  indorsement  of  proof  of  service  is 
dated  the  26th  of  the  following  month.  The  plaintiff  moves 
to  dismiss  the  appeal  for  want  of  jurisdiction,  because  the  proof 
of  service  of  the  notice  was  not  indorsed  thereon  at  the  time 
it  was  filed. 

1.  The  statute  provides  that,  when  an  appeal  is  not  taken  at 
the  time  the  decision  is  rendered,  it  may  be  taken  at  any  time 
within  six  months  thereafter  by  serving  a  notice  on  the  adverse 
party  or  his  attorney,  "and  filing  the  original  with  proof  of 
service  indorsed  thereon,''  with  the  clerk:  Section  549,  B.  &  C. 
Comp.  It  has  been  held  under  similar  statutory  provisions  that 
a  notice  of  appeal,  when  filed,  must  be  accompanied  by  proof 
of  service  in  the  shape  of  an  indorsement  thereon,  and  that 
service  cannot  be  made  and  proof  thereof  placed  on  the  notice 
after  it  has  been  filed:  Briney  v.  Starr,  6  Or.  207;  Iletmess  v. 
Wells,  16  Or.  266  (19  Pac.  121).  Defendants  claim,  however, 
and  have  filed  ex  parte  affidavits  to  show,  that  the  dates  of 
filing  of  notice  and  acknowledgment  of  service  thereof,  as  they 
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appear  on  the  transcript,  are  erroneous,  and  in  fact  the  senice 
was  admitted  on  August  28th,  and  the  notice  with  the  indorse- 
ment of  such  admission  thereon  was  afterwards  filed  with  the 
clerk.  But,  if  there  is  an  error  in  the  record  in  this  respect, 
the  remedy  is  by  application  to  the  court  below  to  correct  the 
same,  and  the  transcript  as  filed  here  cannot  be  contradicted 
or  impeached  by  extraneous  evidence:  Briney  v.  Starr,  6  Or. 
207. 

2.  Again,  it  is  said  that  plaintiff  has  waived  the  objection  by 
filing  his  brief  in  this  court ;  but  the  service  and  filing  of  the 
notice  of  appeal  are  indispensable  in  order  to  give  this  court 
jurisdiction,  and  cannot  be  waived  by  the  parties:  Oliver  v. 
Harvey,  5  Or.  360;  Wolf  v.  Smith,  6  Or.  73. 

We  need  not  consider  at  this  time  what  the  effect  would  have 
been  if  defendants  had  applied  to  and  obtained  permission 
from  the  court  below  to  withdraw  the  notice  from  the  files,  and 
had  refiled  it,  after  the  date  of  admission  of-  the  service  thereoD, 
as  that  question  is  not  before  us.  Upon  the  record  as  it  stands 
we  have  no  alternative,  under  the  previous  decisions  of  the 
court,  but  to  dismiss  the  appeal,  and  it  is  so  ordered. 

Appeal  Dismissed. 


Deoldod  21  January.  1008. 
FIR8T  NATION Ali  BANK  y.  McCrJ^L.OrGH. 

Stt  Pa(*.  8Q0. 

Trial— Evidence— Okdkk  of  Proof— Statutory  Provisions. 

1.  In  an  action  by  a  bank  on  no  ten  transferred  to  it  without  endorst'iiifnt. 
lulmlasion  of  evidence  tendlnff  to  show  that  the  orlirinal  holder  hat!  wrrwd  to 
cancel  the  notes  before  s how Insr  that  the  one  transferring  the  notfutothe 
bank  ha<l  knowledgo  of  the  agreement,  is  not  error.  In  view  of  Section  WlB. 
A  O.  Oomp.,  providing  that  the  order  of  proof  shall  b*»  retrulated  by  th«*  »<«"«• 
discretion  of  the  court. 

Appeal— Questions  to  be  Considered— Matters  Not  Raised  in  Lowk* 
Court. 

2.  Where  a  t)ank  sues  on  notes  Indorsed  to  its  cashier  In  hl.s  own  iuini«' 
only,  and  the  question  of  the  bank's  right  to  maintain  the  action  |8  not  rsM 
at  the  trial,  it  cannot  Ix*  considered  on  appi'al. 

EviDENuE— Parol   Evidence  as  to   Indorsee— Statutory  Phovisiosh. 

8.  The  provision  of  the  negotiable  instrument  law  (S<»ctlon  4444,  B.**'- 

Comp.)  that,  wlu'n  an  instrument  isdrawn  orindorsed  ton  person  as  'Va^hler" 
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of  a  bank.  It  la  (loemed  jtrhna  facie  to  be  payable  to  the  Imnk  of  which  he  Is 
such  officer,  and  may  \ye  iieffotiated  by  the  Indorsement  of  either  the  btmk  or 
the  officer,  was  based  on  the  theory  that  the  qualifying  word  creates  an  am- 
biiTultyas  to  the  real  party  Intended,  to  explain  which  parol  evidence  Is 
admissible;  but.  where  a  note  is  endorsed  to  N.  without  any  qualifying  word, 
even  If  N.  is  In  fact  the  cashier  of  a  bank,  parol  evidence  is  not  admissible  to 
show  that  the  bank  w^as  the  party  intended  as  the  indorsee. 

AppBAii— Review— Cross-Examination— Bill  of  Exceptions. 

4.  An  assignment  of  error  as  to  permitting  cross-examination  of  a  witness 
regarding  matters  not  testified  toon  direct  examination,  cannot  be  considered, 
when  the  bill  of  exceptions  does  not  purport  to  contain  all  his  testimony  on 
direct  examination. 

Bills  and    Notes— Effect  of  Transfer    Without  Indorsement— Dk- 

FENSBS. 

5.  Under  the  law  merchant,  which  has  become  a  part  of  the  common  law,. 
a  transfer  of  a  prom}ssory  note,  payable  to  order,  to  bar  equities,  must  be  by, 
indorsement  to  one  who  has  no  notice  of  the  equities,  and  for  a  valuable  con- 
sideration before  maturity.  Hence,  where  a  note  Is  Indorsed  to  the  cashier  of 
a  bank,  who  delivers  it  to  the  bank  without  Indorsement,  In  a  suit  thereon  by 
the  bank  the  note  is  subject  to  all  equities  existing  in  favor  of  the  makers. 

Same— Right  of  Action— statutory  Provisions. 

ft.  A  transfer  without  indorsement  of  a  promissory  note,  payable  to  order, 
assigns  under  the  law  merchant  only  an  equitable  right,  which  could  lx»  in- 
forced  by  suit  in  the  name  of  the  payee  only;  but  under  Section  27,  B.  A  O. 
Oomp.,  providing  that  every  action,  with  certain  exceptions,  shall  Ix^ 
prosecuted  In  the  name  of  the  real  party  in  Interest,  a  Imnk  may  maintain  an 
action  in  its  own  name  on  a  note  transferred  to  it  without  Indorsement. 

Appeal— Final  Orders— Denial  of  New  Trial. 

7.  The  denial  of  a  motion  for  a  new  trial  is  not  a  final  order  from  which  an 
appeal  will  lie. 

Same— Reservation  of  Grounds  of  Review. 

8.  A  decision  of  a  trial  court  Is  not  reviewable  on  appeal,  unless  the  question 
was  distinctly  presented  to  the  trial  court  for  its  action.  Hence,  where  the 
trial  court  was  not  requested  to  give  any  Instruction  involving  a  consideration 
of  all  the  testimony,  the  evidence  will  not  Ik*  examined  on  appeal  to  determine 
whether,  on  the  w^hole  evidence,  the  Judgment  wa>s  right. 

From  Umatilla:  Henry  J.  Bean,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  an  action  by  the  First  National  Bank  of  Pomeroy, 
Iowa,  a  corporation,  against  B.  F.  McCullough  and  M.  H.  Gil- 
lette, to  recover  on  two  promissory  notes.  The  facts,  so  far  as 
deemed  material  herein,  are  that  on  March  2,  1904,  and  No- 
vember 23d  of  that  year,  the  defendants  obtained  from  one 
W.  J.  Furnish,  leases  of  certain  lands  in  Umatilla  County  for 
a  term  which  would  expire  March  1,  1907,  agreeing  to  give  for 
the  use  of  the  premises  $640  annually.    This  sum  was  evidenced 
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by  their  negotiable  promissory  notes,  executed  to  Furnish,  for 
$512  and  $128,  respectively,  which  instruments,  given  for  the 
rent  of  1905,  were  payable  June  1,  1906.  The  leases  did  not 
contain  a  covenant  to  the  effect  that  in  case  of  a  sale  of  the 
real  property  the  tenancy  could  be  terminated  at  the  option  of 
either  party.  The  landlord,  in  the  fall  of  1905,  listed  the  land 
with  one  M.  L.  Moody,  an  agent,  for  sale,  to  whom  he  duly 
indorsed  the  notes,  which  would  mature  June  1,  1906.  The 
agent  having  entered  into  a  contract  for  the  sale  of  the  prem- 
ises with  one  G.  E.  York,  the  defendants  surrendered  to  the 
latter  the  possession  of  the  real  property,  and  relinquished  to 
him  all  their  rights  under  the  leases.  The  notes  mentioned 
were,  prior  to  their  maturity,  transferred  by  the  following 
indorsement:  "Pay  A.  B.  Nixon  or  order,  waiving  demand 
and  notice  of  protest.  H.  L.  Moody."  The  f)er8on  named  as 
the  last  indorsee  was  at  the  time  of  such  transfer  the  cashier 
of  the  plaintiff  bank.  JSTo  part  of  the  notes  having  been  paid, 
this  action  was  instituted  without  any  other  written  transfer 
of  the  negotiable  instruments.  The  complaint,  embracing  two 
causes  of  action,  is  in  the  usual  form,  states  when  the  notes 
were  executed,  and  contains,  inter  alia,  in  each  count,  the  fol- 
lowing averment:  "That  thereafter,  and  before  the  maturity 
thereof,  said  note  was  indorsed,  transferred,  and  assigned  to 
the  plaintiff  herein,  and  plaintiff  is  now  the  owner  and  holder 
of  said  note.''  The  answer  denies  the  material  allegations  of 
the  complaint,  states  the  facts,  in  substance  as  hereinbefore 
detailed,  and  avers,  in  effect,  that  about  March  8,  1906,  and 
while  the  defendants  had  a  crop  growing  on  the  leased  land. 
they,  at  the  request  of  Furnish,  who  then  was  the  owner  and 
holder  of  the  notes  sued  on,  and  at  the  solicitation  of  York,  who 
had  secured  a  contract  for  the  purchase  of  the  premises,  sur- 
rendered to  the  latter  the  possession  of  tlie  real  property,  in 
consideration  of  the  cancellation  of  the  notes  given  for  the 
rent ;  that  at  that  time  Moody,  who  was  then  the  agent  of  Fur- 
nisli,  was  advised  by  the  defendants  of  the  payment  of  the 
notes,  \^^ich,  without  any  consideration  therefor,  and   not  in 
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the  ordinary  course  of  business,  were  delivered  to  the  plaintiff. 
The  allegations  of  new  matter  in  the  answer  were  denied  in  the 
reply,  and  the  cause  having  been  tried,  the  defendants  secured 
a  verdict,  and  from  the  judgment  rendered  thereon,  the  plain- 
tiff appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  McCourt 
if-  Phelps,  with  an  oral  argument  by  Mr.  John  McCmiri: 

For  respondent  there  was  a  brief  over  the  names  of  Lowell  & 
]yiniei\  with  an  oral  argument  by  Mr.  John  P.  Winter, 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  It  is  contended  that  an  error  was  committed  in  permit- 
ting the  defendants  to  introduce  evidence  tending  to  show  that 
the  notes  sued  on  were  agreed  to  be  canceled  by  Furnish  with- 
out having  first  shown  that  Nixon,  the  cashier  of  the  plaintiff 
bank,  had  knowledge  of  the  alleged  agreement.  The  order  of 
proof  is  a  matter  within  the  sound  discretion  of  the  trial  court, 
the  exercise  of  which  will  not  be  disturbed,  except  for  an  abuse 
of  such  discretion :  Section  842,  B.  &  C.  Comp. ;  Jones  v.  Peter- 
son, 44  Or.  161  (74  Pac.  661).  An  examination  of  the  bill  of 
exceptions  fails  to  disclose  any  misuse  of  the  pow^r  thus  re- 
posed. 

2.  It  is  maintained  that  the  court  erred  in  striking  out,  over 
objection  and  exception,  Moody's  testimony  to  the  effect  that 
the  notes  in  question  were  indorsed  to  the  plaintiff.  No  ques- 
tion seems  to  have  been  raised  at  the  trial  as  to  the  right  of  the 
bank  to  maintain  this  action  as  the  real  party  in  interest.  The 
consideration  of  the  exception  reserved  is  therefore  limited  to 
an  inquir}'  as  to  whether  or  not  parol  evidence  was  admissible 
to  show  that  the  indorsement  of  the  notes  to  Xixon,  though  not 
designated  as  cashier,  was  such  a  transfer  as  vested  the  legal 
title  in  the  bank,  and  precluded  the  defendants  from  maintain- 
ing any  defense  that  they  might  have  had  against  the  payee  or 
indorsee.  Wc  will  examine  the  cases  to  which  plaintiff's  coun- 
sel call  attention  in  support  of  the  legal  principle  which  they 
seek  to  invoke.     In  Arlington  v.  Hinds,  1  D.  Chip.   (Vt.)  431 
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(12  Am.  Dec.  704),  it  was  held  that  a  note  made  to  a  town 
treasurer,  "or  his  successors  in  office/'  might  be  sued  by  the 
town.  In  National  Life  his.  Co.  v.  Allen,  116  Ma.ss.  398,  it 
was  ruled  that  a  principal  might  sue  in  his  own  name  on  a  non- 
negotiable  promissory  note,  given  lor  its  benefit,  but  by  its 
terms  made  payable  to  "J.  T.  Phelps,  agent.''  In  Bank  of  New 
York  V.  Bank  of  Ohio,  29  X.  Y.  619,  in  adhering  to  the  rule 
announced  in  the  case  of  Bank  of  Genesee  v.  Patchin  Bank,  19 
N.  Y.  312,  it  was  determined  that  a  bill  drawn  payable  to  ''D. 
C.  Converse,  Esq.,  cashier,''  was  payable  to  the  bank  of  which 
he  was  the  officer.  So  too,  in  Baldwin  v.  Batik  of  Newbury,  1 
Wall.  (U.  S.)  234  (17  L.  Ed.  534),  it  was  adjudged  that,  where 
negotiable  paper  was  drawn  to  a  person  by  name,  immediately 
after  which  appeared  the  word  '^cashier,"  but  with  no  designa- 
tion of  the  particular  bank  of  which  he  was  such  officer,  parol 
evidence  was  admissible  to  show  that  he  was  the  cashier  of  the 
bank  which  was  plaintiff  in  the  suit,  and  that  in  taking  the 
paper  he  was  acting  as  agent  for  the  corporation. 

3.  The  rule  to  l>e  extracted  from  these  decisions  has  been 
embodied  in  our  statute,  known  as  the  "Uniform  Negotiable 
Instrument  Law,"  as  follows: 

"When  an  instrument  is  drawn  or  indorsed  to  a  j^erson  as 
^cashier,'  or  other  fiscal  officer  of  a  bank  or  corporation,  it  is 
deemed  prima  fade  to  be  payable  to  the  bank  or  corporation  of 
which  he  is  such  officer,  and  may  be  negotiated  by  either  the 
indorsement  of  the  bank  or  corporation,  or  the  indorsement  of 
the  officer":  Section  4444,  B.  &  C.  Comp. 

The  clause  just  quoted,  and  the  decisions  adverted  to,  are 
undoubtedly  based  on  the  theory  that  the  emplo^Tnent  of  the 
qualifying  word  "cashier"  or  other  designation  of  a  fiscal  office, 
appended  to  the  name  of  a  payee  or  indorsee  of  commercial 
paper,  creates  an  ambiguity  as  to  the  real  party  intended,  to 
explain  which  parol  evidence  is  admissible  to  show  who  is  the 
principal  for  whose  benefit  such  agent  received  or  accepted  the 
promise  to  pay  a  stipulated  sum  of  money.  In  the  case  at  bar, 
however,  no  official  designation  is  added  to  Nixon's  name,  and 
hence  no  uncertainty  is  apparent  from  an  inspection  of  the  in- 
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(lorsement  made  by  Moody  to  him,  and  parol  evidence  was  inad- 
missible to  control  or  vary  the  terms  of  the  writing.  In  view 
of  the  purpose  for  which  Moody's  testimony  was  evidently 
offered,  no  error  was  committed  in  striking  it  out. 

4.  It  is  insisted  that  the  court  erred  in  requiring  Moody  to 
be  cross-examined,  over  objection  and  exception,  as  to  certain 
matters  to  which  he  had  not  theretofore  testified.  The  bill  of 
exeptions  shows  that  this  witness,  on  direct  examination,  identi- 
fied the  notes  sued  on,  and  stated  that  he  sent  them  with  other 
negotiable  instrmnents  to  Nixon,  from  whom  he  received  a  draft 
in  payment  therefor.  On  cross-examination  he  was  required  to 
testify  as  to  other  matters,  but  as  the  bill  of  exceptions  does  not 
purport  to  contain  all  his  testimony  on  direct  examination,  the 
error  thus  assigned  is  unavailing. 

5.  It  is  argued  that,  having  taken  an  exception  to  the  fol- 
lowing part  of  the  couBt^s  charge,  an  error  was  committed  in 
giving  it,  to  wit: 

"I  instruct  you,  gentlemen  of  the  jury,  that  the  indorsement 
on  the  notes  in  question,  under  the  evidence  in  this  case,  plain- 
tiff did  not  come  into  possession  of  the  notes  in  controversy  in 
due  course,  or  in  the  ordinary  and  usual  course  of  business  as 
recognized  by  the  law;  and  therefore  that  any  defense  which 
these  defendants  may  have  had  against  said  notes,  if  in  the 
hands  of  the  indorsee,  H.  L.  Moody,  will  l)e  available  to  the 
defendants  as  against  this  plaintiff.^' 

The  uniform  practice  of  merchants  in  transferring  credits, 
represented  by  commercial  paper,  as  a  means  of  purchasing 
goods  or  settling  accounts,  gave  rise  to  certain  rules,  demanded 
by  the  wants  and  convenience  of  trading  communities,  which 
are  known  as  the  law  merchant,  and  have  become  a  part  of  the 
common  law:  7  Cyc.  520;  Woodbury  y.  Roberts,  59  Iowa,  348 
(13  N.  W.  312:  44  Am.  Rep.  685).  An  observance  of  these 
rules  requires  that  the  property  represented  by  a  promissory 
note,  payable  to  order,  when  transferred  to  a  designated  party 
before  maturity  for  a  valuable  consideration  and  without  notice, 
should  be  evidenced  by  an  indorsement  on  the  instrument,  or 
50  Or. 33 
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on  a  paper  attached  thereto,  in  order  to  bar  the  equities  of 
antecedent  parties.  This  method  of  transferring  such  property 
constitutes  the  ordinary  or  usual  course  of  business,  a  departure 
from  which  is  equivalent  to  a  notice  of  equities,  and  subjects  the 
negotiable  instrument  to  defenses  in  the  hands  of  a  holder  who 
has  acquired  a  right  thereto  in  any  other  manner :  Section  4433, 
B.  &  C.  Comp.;  Randolph,  Com.  Paper  (2d  ed.)  §  789;  Roberts 
V.  Hall,  37  Conn.  205  (9  Am.  Rep.  308) ;  Franklin  v.  Twogood, 
38  Iowa,  515;  Elias  v.  Finnegcm,  37  Minn.  144  (33  N.  W.  330). 
In  Osgood's  Adm'rs  v.  Artt  (C.  C.)  17  Fed.  575,  Mr.  Justice 
Harlan,  in  discussing  this  subject,  says: 

"It  is  a  settled  doctrine  of  the  law  merchant  that  the  bona 
fide  purchaser  for  value  of  negotiable  paper,  payable  to  order, 
if  it  be  indorsed  by  the  payee,  takes  the  legal  title  unaffected  by 
any  equities  which  the  payor  may  have  as  against  the  payee. 
But  it  is  equally  well  settled  that  the  purchaser,  if  the  paper 
he  delivered  to  him  without  indorsemen!,  takes,  by  the  law  mer- 
chant, only  the  rights  which  the  payee  has,  and  therefore  takes 
subject  to  any  defense  the  payor  may  rightfully  assert  as  against 
the  payee." 

6.  A  transfer,  without  indorsement,  of  a  promissory  note 
payable  to  order,  assigns  to  the  holder,  under  the  rules  of 
the  law  merchant,  only  an  equitable  right,  to  enforce  which  suit 
was  formerly  required  to  be  maintained  in  the  name  of  the 
payee.  Our  statute  demands  that  every  action,  except  in  certain 
cases  not  involved  herein,  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest :  Section  27,  B.  &  C.  Comp.  In  Moore 
v.  Miller,  6  Or.  254  (25  Am.  Rep.  518),  it  was  ruled  that  the 
liolHer  of  a  note,  payable  to  order,  which  has  been  transferred 
without  indorsement,  could  maintain  an  action  at  law  thereon 
in  his  own  name.  That  decision,  however,  is  not  based  on  the 
section  of  the  statute  last  referred  to,  but  upon  the  fact  that  the 
evidence  showed  that  the  plaintiff  therein  possessed  the  title  to 
the  note  sued  on,  and  had  the  sole  right  to  receive  the  money 
due  thereon.  As  illustrating  the  right  of  a  holder  of  a  negotiable 
})romis8ory  note,  transferred  without  indorsement,  to  maintain 
an  action  thereon  in  his  own  name,  see  the  very  able  opinion  of 
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Circuit  Judge  Gilbert  in  First  Nat  Bank  v.  Moore,  137  Fed.  505 
(70  C.  C.  A.  89).  This  legal  principle  is  here  adverted  to 
for  the  purpose  of  showing  that  Moody's  testimony  was  excluded, 
not  on  the  ground  of  establishing  a  right  in  the  plaintiff  to 
maintain  an  action  in  its  corporate  name,  but  to  prove  that  the 
bank  was  an  indorsee,  in  due  course,  though  not  named  in  the 
evidence  of  the  transfer,  nor  was  any  fiscal  designation  appended 
to  the  name  of  the  indorsee  from  which  it  could  be  inferred  that 
the  plaintiff  was  the  party  intended  by  the  writing.  The  note 
sued  on  having  been  delivered  by  Nixon,  without  indorsement, 
to  the  plaintiff,  the  bank  was  authorized  to  maintain  an  action 
thereon  in  its  own  name ;  but  it  took  and  held  the  paper  subject 
to  all  equities  existing  in  favor  of  the  makers,  and  this  being 
so,  no  error  was  committed  in  giving  the  instruction  under 
consideration. 

7.  It  is  contended  that  the  court  erred  in  refusing  to  set 
aside  the  verdict  and  to  grant  a  new  trial,  on  the  ground  that 
no  contract  had  been  consummated  between  Furnish  and  the 
defendant,  whereby  the  notes  in  question  were  to  be  canceled. 
The  rule  is  settled  in  this  state  that  the  action  of  a  court  in 
granting  or  denying  a  motion  for  a  new  trial  is  not  a  final 
order  from  which  an  appeal  lies.  This  principle  has  so  often 
been  announced  that  it  is  unnecessary  to  cite  the  cases  which 
uphold  the  doctrin€. 

8.  It  is  argued  that  as  all  the  testimony  given  at  the  trial  has 
been  sent  up  a  perusal  thereof  will  conclusively  show  that  no 
contract  was  ever  entered  into  between  the  makers  and  the  payee 
of  the  notes  whereby  they  were  to  have  been  canceled,  and  hence 
the  judgment  should  be  reversed,  and  a  new  trial  ordered.  An 
appellate  court  is  created  to  review  errors  alleged  to  have  been 
committed  by  lower  courts  in  the  trial  of  law  actions,  to  which 
rulings  exceptions  have  been  duly  reserved.  Xo  determination 
of  a  trial  court  can  be  reviewed  on  appeal,  unless  the  question 
has  been  distinctly  presented  to  that  tribunal  for  its  action. 
In  the  case  at  bar  the  court  was  not  requested  to  give  any  in- 
struction that  involved  a  consideration  of  all  the  testimony,  and 
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this  being  so,  that  exhibit  attached  to  the  bill  of  exceptions  will 
not  be  examined. 

Other  alleged  errors  are  assigned,  but,  believing  them  un- 
important, the  judgment  is  affirmed.  Affirmed. 


Decided  28  January,  reheiirlng  denied  2«  April.  19(W. 
TRICKEY  V.  CL.ARK. 

U3    Pac.   457. 

Trial— Waiver  and  Correction  of  Errors— Refusal  of  Nonsuit. 

1.  Though  plalntlfT  did  not  provt*  a  ca^r  sufflelcnt  to  go  to  thojury,  n  re- 
fusal of  a  nonHUlt  will  not  be  dlsturlKHl,  If  defendant  afterward  supplied  Ihi- 
omission. 

Master  and  Servant— Injury  to  Servant— Negligknck  of  Master— 
Question  for  .Jury. 

2.  Whether  defendants  exercised  reasonable  care  in  provldlnnca  stitv 
fastening  for  a  lever,  by  the  displacement  of  which  a  servant  was  Injured. 
/iWrf,  under  the  evidence,  to  be  a  question  for  the  Jury. 

Same— Concurring  Negligence  of  Master  and  Fellow  Servant. 

3.  A  master  is  liable  for  Injuries  to  a  servant  causeil  liy  the  concurring 
neerllgence  of  the  master  amf  a  fellow  servant,  which  would  not  havi' 
happened,  but  for  the  master's  negllffence. 

Same— Injury  to  Servant— Proximate  Cause- Question  for  Jury. 

4.  Whether  the  knocking  loose  of  a  carriage  fastener  by  a  fellow  employee 
falling  against  It,  resulting  in  platntlfr\s  son  being  injured  was  a  natural  con- 
sequence to  h^^  anticipated  from  defendant's  failure  to  provide  a  safe  and 
suitable  fastener,  field,  under  the  evidence,  a  question  for  the  jury. 

Trial— Instructions— Failure  to  Request. 

6.  Where  a  party  did  not  request  a  direct  instruction  upon  a  point,  ht* 
should  not  complain  of  the  court's  failure  to  instruct  thert»on. 

Evidence— Admissions  by  Agent— Competency. 

ft.  In  an  action  to  recover  for  Injuries  to  plaintiff's  son,  resulting  from  the 
lever  of  a  log  carriage  becoming  unfastened,  statements  l>y  defendant's  agent 
while  reconstructing  the  mill,  that  the  lever  fastening  was  defective,  wa.s 
properly  received,  as  notice  of  such  defect  to  the  agent  was  notice  to  defendant. 

Same— Opinion  Evidence— Expert  Testimony- When  Proper. 

7.  In  an  action  for  Injuries  resulting  from  a  lever  Inking  defectively 
fastened,  the  opinion  of  expert  mlllmen  as  to  the  safety  and  propriety  of  the 
fastening  was  not  necessiiry  or  competent,  where  the  construction  of  th<*  de- 
vice was  fully  explained  to  the  jury,  and  no  particular  skill  was  requlrecl  to 
determine  its  safety. 

Same— Matters  of  Common  Knowledge. 

8.  In  an  action  for  injuries  resulting  froma  lever  iK'ing  defectively  fajitemKi. 
testimony  that  the  pin  in  the  fastener  was  so  loose  that  the  jar  of  the  ndll 
worked  it  out,  and  that  the  fall  of  the  fastener  tended  to  knoi*k  it  out,  given 
in  explaining  the  models  of  the  lever  and  fastener  to  the  jury,  was  not  exp«'ri 
testimony. 
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Appeal— Record— Questions  Presented— Argument  of  Counsel. 

9.  Where  an  objection  to  an  arerument  was  overruled,  on  the  ground  that 
It  waa  fairly  an  answer  to  the  contention  of  the  defendant's,  the  argument  of 
defendant's  counsel. not  Ix'fuK  In  the  record,  such  ruling  cannot  be  reviewed 

From  Multnomah:  Alfred  F.  Sears,  Judge. 

Statement  by  Mb.  Chief  Justice  Bean. 

This  is  an  action  to  recover  damages  for  personal  injury 
suffered  by  plain tiff^s  son,  a  lad  about  17  years  of  age,  while 
working  for  defendants.  At  the  time  of  the  injury,  and  for 
some  time  prior  thereto,  defendants  were  operating  a  steam 
sawmill  at  Linnton,  a  few  miles  below  Portland,  which  they 
had  purchased  a  few  months  previously.  The  mill  was  equipped 
with  an  upright  iron  feed  lever  fastened  to  the  floor  about  2^ 
feet  from  the  saw  pit,  and  which  was  connected  with  the  engine 
and  operated  by  the  sawyer  in  moving  the  log  carriage  forward 
and  backward  while  cutting  lumber.  When  the  lever  was  in  an 
upright  position  the  log  carriage  was  at  rest;  but  as  there  was 
danger  of  it  being  accidentally  moved,  and  the  carriage  set  in 
motion,  it  was  provided  with  a  cast-iron  drop  fork  lock  or  fas- 
tener attached  to  the  frame  a  few  inches  from  the  floor  on  the 
side  next  to  the  saw  pit,  and  an  iron  pin  passing  through  the 
lever  and  frame  just  below  the  lock  for  the  purpose  of  securely 
holding  the  lever  in  position  when  the  carriage  was  at  rest.  As 
the  appliance  came  from  the  manufacturer,  the  lock  or  fastener 
projected  about  an  inch  from  the  lever  frame,  and  could  be  con- 
veniently raised  and  lowered  into  place  with  the  hand  only. 
Some  time  prior  to  defendants'  purchase  of  the  mill,  however, 
a  concave  steel  plate  projecting  about  2^  inches  had  been  riv- 
eted to  the  face  of  the  lock  to  enable  the  sawyer  to  manipulate 
it  with  his  foot;  but  for  some  reason  the  use  of  the  lock,  as 
thus  equipped,  had  been  abandoned  by  the  former  owner  of  the 
mill.  Two  or  three  months  before  the  accident  complained  of, 
and  while  defendants  were  overhauling  and  repairing  the  mill, 
their  millwright  and  superintendent  contemplated  reinstalling 
the  lock;  but  objection  was  made  to  his  doing  so  by  some  em- 
ployees because  it  was  unsafe,  and  had  previously  permitted  an 
automatic  movement  of  the  carriage.     The  attention  of  one  of 
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the  defendants  was  called  to  the  matter,  and  he  suggested  that 
a  hole  be  made  through  the  frame  and  lever  just  below  the  lock, 
and  an  iron  pin  be  provided  to  supplement  the  lock,  which  was 
done  accordingly.  As  thus  equipped  th^  lever  was  used  by  de- 
fendants up  to  the  time  of  the  accident. 

It  was  necessary  in  the  operation  of  the  mill  to  remove  the 
band  saws  from  the  wheels  upon  which  they  operated  four  times 
a  day  and  take  them  to  the  filing  room  to  l>e  filed.  Plaintiff 
was  employed  by  defendants  as  saw  filer,  with  his  son  as  an 
assistant,  and  they  were  accustomed  to  aid  in  the  work  of  re- 
moving the  saws  and  taking  them  to  the  filing  room.  It  required 
five  or  six  men  to  do  this,  and  they  had  to  work  in  the  space 
between  the  saw  pit  and  the  lever,  and  roll  or  move  the  saws 
over  and  across  the  carriage  track  to  get  them  to  the  filing  room. 
On  the  day  of  the  accident,  and  while  a  saw  was  being  removed 
and  taken  to  the  filing  room,  the  teeth  caught  in  the  clothes 
of  one  of  the  workmen,  and  he  was  thrown  against  the  lever, 
knocking  out  the  pin,  loosening  the  lock,  and  starting  the  log 
carriage,  which  caught  and  severely  injured  plaintiff's  son. 

This  action  is  brought  to  recover  damages  for  the  injuries  so 
sustained.  The  negligence  charged  in  the  complaint  is  that 
defendants  "carelessly  and  negligently  failed  to  maintain  a 
proper  or  safe  fastening  for  said  lever,  so  as  to  prevent  it  from 
jarring  loose,  or  from  being  accidentally  moved  by  workmen  em- 
ployed in  and  about  the  mill,  and  that  the  unsafe  condition  of 
said  lever  in  being  insufficiently  fastened  and  secured  was  known 
to  the  defendant  during  all  of  said  time.''  The  defendants  deny 
the  negligence  charged  in  the  complaint,  and  affirmatively  al- 
lege (1)  that  they  had  equipped  their  mill  with  reasonably  safe 
machinery,  tools  and  implements,  such  as  ordinarily  used  in 
similar  mills,  and  that  it  was  provided  with  ordinarily  safe  ma- 
chinery and  appliances  in  good  repair  and  condition  at  the  time 
of  injury  to  plaintiff's  ward;  (2)  that  while  the  saw  was  being 
removed  to  the  filing  room  by  plaintiff  and  his  fellow  servants 
one  of  such  servants  accidentally  fell  against  the  lever  and  re- 
leased the  fastening  thereof,  so  that  the  log  carriage  was  pro- 
])elled  forward,  injuring  plaintiff's  son,  which  accident  was  un- 


Jan.  1908]  Trickey  v.  Clark.  519 

avoidable  by  defendants;  (3)  that  whatever  negligence,  if  any, 
caused  the  injury  was  that  of  a  fellow  servant  and  not  the  de- 
fendants; (4)  that  plaintiff's  son  fully  understood  the  manner 
in  which  the  lever  was  fastened,  and  the  dangers  incident  there- 
to, and  with  such  knowledge  voluntarily  entered  upon  and  con- 
tinued in  defendants'  service,  and  thus  assumed  all  the  risks 
and  hazards  reasonably  to  be  apprehended  in  the  performance 
of  his  duties.  The  reply  put  in  issue  the  avennents  of  the 
answer.  Trial  resulted  in  verdict  and  judgment  in  favor  of 
plaintiff,  and  defendants  appeal,  assigning  error  in  overruling 
their  motion  for  nonsuit,  in  the  admission  and  rejection  of  evi- 
dence, and  in  giving  and  refusing  certain  instructions. 

Affirmed. 
For  appellants  there  was  a  brief  with  oral  arguments  by 
Mr.  J.  F.  Boothe  and  Mr.  Rufus  Mcdlory. 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  E.  E.  Coovert  and  Mr.  G.  W.  Stapleion. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  record  contains  all  the  evidence  given  on  the  trial. 
In  determining  the  questions  arising  on  the  motion  for  nonsuit 
we  are  therefore  to  consider  the  entire  evidence.  If  plaintiff 
had  not  proved  a  cause  sufficient  to  be  submitted  to  the  jury 
when  he  rested,  the  ruling  on  a  motion  for  a  nonsuit  will  not 
be  disturbed,  if  defendants  afterward  supplied  the  omission: 
Bennett  v.  N.  P.  Ex.  Co.  12  Or.  49  (6  Pac.  160). 

2.  TJpon  the  entire  record  we  think  it  cannot  be  said,  as  a 
matter  of  law,  that  there  was  no  competent  evidence  tending 
to  show  that  defendants  did  not  exercise  reasonable  care  in 
providing  a  suitable  lock  or  fastener  for  the  log  carriage  lever, 
under  the  circumstances  attending  its  situation  and  location. 
The  lock  had  been  changed  as  it  came  from  the  manufacturer 
by  the  addition  of  a  steel  plate  about  2i  inches  square,  which 
necessarily  made  it  more  likely  to  drop  from  its  own  weight  or 
the  accumulation  of  sawdust  thereon,  or  be  displaced  by  de- 
fendants' employees  working  near  it.     Defendant  Wilson  testi- 
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fied  that  he  was  informed  of  its  alleged  unsafe  conditions  and 
the  danger  to  be  apprehended  therefrom,  and  that  he  advised 
the  use  of  a  pin  as  an  additional  fastener. 

3.  The  evidence  tends  to  show,  however,  that  the  pin  as  ac- 
tually made  was  so  short  and  loose  in  the  hole,  that  a  dropping 
of  the  plate  or  an  accidental  contact  therewith  by  an  employee 
would  have  a  tendency  to  drive  the  pin  out,  throw  the  lever 
and  start  the  carriage.  Witness  MeKereghan  testified  that  he 
could  knock  the  lock  down  and  drive  the  pin  out  so  as  to  throw 
the  lever  by  one  motion  of  his  foot.  Moreover,  the  fastener 
Mas  located  at  a  place  where  the  employees  were  eomi>elled  to 
work  in  the  discharge  of  their  duties.  There  were  only  2^  feet 
between  the  lever  and  the  saw  pit.  In  this  space  five  or  six 
men  were  required  to  work  in  removing  the  saw.  The  saw 
itself  was  12  inches  wide,  so  there  was  necessarily  danger  of 
the  workmen  coming  in  contact  with  the  lever,  displacing  the 
lock  and  starting  the  carriage,  unless  the  lever  was  safely  fas- 
tened. On  this  evidence  the  court  would  not  be  justified  in  tak- 
ing the  case  from  the  jury,  and  declaring  as  a  matter  of  law 
that  defendants  exercised  reasonable  care  in  providing  a  safe 
fastening  for  the  lever.  Nor  do  we  understand  counsel  for  de- 
fendants to  make  any  serious  contention  on  this  point.  Their 
position  is  that  the  negligence  of  defendants  was  not  the  proxi- 
mate cause  of  the  injury,  but  it  was  caused  by  an  employee  acci- 
dentally or  negligently  coming  in  contact  with  the  lever  and  dis- 
engaging the  lock,  an  event  for  which  they  were  not  responsible. 
1'he  doctrine  of  proximate  cause  in  negligence  cases  is  often 
difficult,  and  much  learning  has  been  displayed  in  its  discus- 
sion. While  there  is  an  apparent  if  not  real  conflict  in  the  au- 
thorities, or  rather  in  the  application  of  the  rule  to  the  facts 
of  particular  cases,  we  take  the  law,  in  any  event,  to  l)e  settled 
that  a  master  is  liable  for  an  injury  to  his  servant,  caused  by 
the  concurring  negligence  of  himself  and  fellow  servant,  which 
would  not  have  happened  had  the  master  performed  his  duty: 
12  Am.  d'  Eng.  Enc.  Law  (2  ed.),  905;  Shernum  v.  Menominee 
Hirer  Lumher  Co,  72  Wis.  122  (39  X.  W.  365:  1  L.  R.  A.  173)  ; 
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;  Ooe  V.  N,  P.  By.  Go.  30  Wash.  654  (71  Pac.  182) ;  Oila  Y alley, 

G.  &  N.  Ry.  Go.  v.  Lyon,  9  Ariz.  218  (80  Pac.  337) ;  Siegeh 
Gooper  &  Go.  v.  Trcka,  218  111.  559  (75  N.  E.  1053 :  2  L.  R.  A., 
K  S.,  147:  109  Am.  St.  Rep.  302);  McGregor  v.  Reid,  Mur- 
doch Go.  178  111.  464  (53  N.  E.  323:  69  Am.  St.  Rep.  332); 
Hansell'Elcoch  Foundry  Go.  v.  Glark,  214  111.  399  (73  N.  E. 
787) ;  Armour  v.  Golkouska,  202  111.  144  (66  N.  E.  1037) ; 
Pullman  Palace  Gar  Go.  v.  Loach,  143  111.  242  (32  N.  E.  285: 
18  L.  R.  A.  216). 
I  In  Shemum  v.  Menominee  River  Lumber  Go.  72  Wis.  122 

'  (39  K  W.  365:  1  L.  R.  A.  173),  plaintiff  was  injured  by  an 

j  edger  in  defendant's  sawmill,  which,  by  reason  of  a  defect,  was 

i  tmnecessarily  dangerons.    He  was  working  with  the  edger,  and 

was  injured  by  a  plank  which  was  thrown  backward  from  the 
machinery,  due  to  the  negligence  of  another  operator.  The  trial 
court  held  that  plaintiff  could  not  recover  because  the  negli- 
gence which  caused  his  injury  was  due  to  a  co-employee.  But  on 
appeal  the  cause  was  reversed.     The  court  said: 

"We  are  of  the  opinion  that  the  negligence  of  the  co-em- 
:  ployee  of  the  plaintiff,  under  such  circumstances,  would   not 

excuse  the  defendant,  but  would  simply  be  negligence  contribut- 
I  ing  to  the  injury  caused  by  the  negligence  of  the  defendant  and 

the  co-employee,  and  the  defendant  would  be  liable  to  the  plain- 
j  tiff.     The  culpability  of  defendant  lies  in  the  fact  that  it  per- 

I  initted  the  use  of  a  machine  in  doing  its  work,  which,  by  reason 

'  of  its  defects,  was  unnecessarily  dangerous  to  its  employees; 

and  it  cannot  excuse  itself  by  alleging  that  if  it  had  been  care- 
fully used  no  accident  would  have  happened  to  the  plaintiff.^' 

In  Siegeh  Gooper  &  Go.  v.  Trcka,  218  111.  559  (75  N.  E. 
1053:  2  L.  R.  A.,  N.  S.,  147:  109  Am.  St.  Rep.  302),  two  serv- 
ants of  defendant  were  riding  in  an  elevator.  One  threw  the 
other  down,  so  as  to  cause  his  foot  to  project  over  the  floor  of 
the  elevator,  and  it  was  crushed  in  passing  a  new  defectively 
constructed  entrance.  It  was  contended  that  defendant  was  not 
liable  for  the  injury  thus  received,  because  the  proximate  cause 
was  the  negligent  act  of  the  servant  who  threw  the  plaintiff 
upon  the  floor  of  the  elevator.  But  the  court  ruled  that,  if  the 
defendant  "was  guilty  of  the  negligence  charged  in  the  declara- 


522  Trickey  v.  Clark.  [50  Or. 

tion,  and  without  which  the  injury  in  question  would  not  have 
occurred,  then  it  would  make  no  diflEerence  as  to  its  liability 
that  some  act  or  agency  of  some  other  person  or  thing,  also 
contributed  to  bring  about  the  result  from  which  damages  are 
claimed.  Both  or  either  of  the  contributing  agencies  were  lia- 
ble for  the  injury  occasioned  by  their  negligence,  appellee  being 
without  fault,  and  not  held  to  have  assumed  the  risk  involved 
in  the  improper  construction." 

In  McGregor  v.  Rdd,  Murdock  &  Go,  178  111.  464  (53  N.  E. 
323:  69  Am.  St.  Eep.  332),  defendant  had  employed  competent 
mechanics  to  put  in  a  new  cable  for  its  elevator.  The  contractors 
left  the  fastenings  insecure  and  unsafe,  by  reason  of  which 
the  cable  parted,  and  on  account  of  a  defective  safety  device  the 
elevator  fell,  injuring  plaintiff.  The  defendant  insisted  that 
the  imperfect  fastening  of  the  cable  was  the  proximate  cause 
of  the  injury,  and  that  no  recovery  could  be  had  against  it,  on 
account  of  the  defective  condition  of  the  safety  device.  The 
court  said: 

"This  position  is  clearly  untenable.  The  two  causes  operated 
together,  and  neither  alone  would  have  caused  the  elevator  to 
fall,  and  if  the  pulling  out  of  the  cables  was  attributed  to  an 
accident  or  to  the  negligence  of  a  third  person,  and  still  the 
elevator  would  not  have  fallen  without  the  negligence  of  ap- 
pellee, appellee  would  be  liable;  for  both  causes,  operating  prox- 
imately at  the  same  time,  caused  the  injury.'' 

In  Gila  Valley,  G.  &  N.  By,  Co.  v.  Lyon,  9  Ariz.  218  (80  Pac. 
337),  plaintiff's  intestate  was  killed  by  reason  of  the  concurring 
negligence  of  defendant  company  in  constructing  and  main- 
taining a  spur  track,  and  that  of  the  conductor  of  the  train 
upon  which  he  was  riding  at  the  time  of  the  accident.  In  dis- 
cussing the  question,  the  court  said: 

"In  the  case  at  bar  it  was  the  duty  of  the  railroad  company 
to  have  exercised  reasonable  care  and  caution  to  construct  and 
maintain  its  spur  at  the  place  where  the  accident  occurred,  so 
a?  to  guard  against  such  accidents  as  might  reasonably  have 
lieen  foreseen  as  liable  to  happen.  If  it  failed  in  its  duty  in 
this  res])cet,  it  was  guilty  of  negligence,  and  if  this  negligence 
contributed  to  the  accident  in  the  sense  that  otherwise  it  would 
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not  have  occurred,  then  its  negligence,  coupled  with  the  negli- 
ii:ence  of  the  conductor,  in  operating  the  train,  became  the 
])roximate  cause.  On  the  other  hand,  if  the  conductor  was  guilty 
of  negligence  in  operating  the  train,  and  this  negligence,  coupled 
with  the  negligence  of  the  railroad  company  in  the  matter  of 
the  construction  and  maintenance  of  its  spur,  was  the  cause  of 
the  injury,  such  negligence  on  the  part  of  the  conductor  was  a 
concurring  or  co-operative  cause,  but  not  the  sole  cause.  If 
the  negligence  of  the  conductor  was  such  as  would  have  resulted 
in  the  accident,  even  had  the  railroad  company  exercised  due 
care  and  diligence,  then  the  negligence  of  the  conductor  would 
liave  been  not  only  the  ^proximate,'  but  the  'sole,'  cause  of  tlic 
injury,  and  the  railroad  company  would  not  be  liable.  The  issue 
raised  by  the  pleadings  and  submitted  was  whether  the  accident 
was  caused  in  whole  or  in  part  by  the  negligence  of  the  com- 
pany. The  question  whether  the  company  was  liable  would  be 
answered  in  the  negative,  were  the  jury  to  say  that  the  con- 
ductor's negligence  was  the  sole  cause  of  the  accident,  for,  if 
tlie  sole  cause,  then  no  negligence  on  the  part  of  the  company 
could  have  contributed  to  it.  The  court  did  therefore  properly 
charge  the  jury  that  in  determining  the  question  whether  the 
company  was  liable  for  the  injury  they  were  to  find  whether 
negligence  on  the  part  of  the  company  contributed  to  the  acci- 
dent, or  whether  it  was  brought  about  solely  by  the  neirligcnce 
of  the  conductor." 

In  Oae  v.  JV.  P.  Ry.  Co.  30  Wash.  654  (71  Pac.  182),  a  serv- 
ant employed  about  machinery  slipped,  and  in  falling  struck  an 
unguarded  lever,  which  set  the  machinery  in  motion.  In  en- 
deavoring to  catch  himself  he  threw  his  hand  against  a  cog 
wheel,  which  caught  and  ground  it.  It  was  insisted  by  the 
defendant  that  the  injury  to  plaintiff  was  caused  by  an  acci- 
dent, for  which  it  was  in  no  way  responsible,  and  it  was  argued 
that,  if  it  had  not  been  for  the  accident  of  falling,  supplemented 
by  the  accident  of  striking  the  lever,  still  further  supplemented 
by  plaintiff  throwing  his  hand  in  the  cog,  no  injury  would  have 
been  sustained.     The  court  said: 

"This  may  be  conceded  without  settling  the  question  of  proxi- 
mate cause,  for  it  is  well  established  that,  where  the  primary 
cause  of  an  injury  is  a  pure  accident,  occasioned  without  fault 
of  the  injured  party,  if  the  negligent  act  of  the  defendant  is  a 
co-operating  or  culminating  cause  of  the  injur}*,  or  if  the  acci- 
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dent  would  not  have  resulted  in  the  injury  excepting  for  the 
negligent  act,  the  negligence  is  the  proximate  cause  of  the  in- 
jury for  which  damages  may  be  recovered/^ 

We  conclude  from  these  authorities  that,  if  defendants  were 
negligent  in  not  providing  a  suitable  and  safe  lock  or  fastener 
for  the  feed  lever,  and  without  such  negligence  the  accident  to 
plain  tiff ^s  son  would  not  have  happened,  they  are  liable,  not- 
withstanding the  act  or  negligence  of  a  co-employee  may  have 
been  a  concurrent  or  co-operating  cause  of  the  injury.  It  is 
true  a  master  is  responsible  only  for  the  result  of  his  own  negli- 
gence. To  render  him  liable  for  an  injury  to  his  servant,  there 
must  be  a  direct  causal  connection  between  his  misconduct  and 
the  injury,  and  the  latter  must  be  the  direct  result  of  some 
negligent  act  of  the  master.  But  he  is  chargeable  with  the  nat- 
ural and  probable  consequence  of  his  own  act,  and  the  causal 
connection  will  be  suflBcient,  if,  according  to  the  usual  expe- 
rience of  mankind,  the  result  ought  to  have  been  foreseen  and 
provided  against  by  him.  The  intervening  act  of  a  third  per- 
son or  other  agency  contributing  to,  and  bringing  about,  a  con- 
dition necessary  to  produce  the  injurious  effect  of  the  original 
negligence,  will  not  excuse  the  first  wrongdoer,  if  the  interven- 
ing cause  and  its  probable  consequence  be  such  as  should  have 
been  anticipated  by  the  latter :  Ahem  v.  Oregon  Telephone  Co. 
24  Or.  276  (33  Pac.  403,  35  Pac.  549:  22  L.  R.  A.  635).  ''The 
test,''  says  the  Supreme  Court  of  Massachusetts,  "is  to  be  found 
in  the  probable  injurious  consequences  which  were  to  be  an- 
ticipated, not  in  the  number  of  subsequent  events  and  agencies 
which  might  arise'':  Stone  v.  Boston  d-  Albany  7?.  R,  171  Mass. 
536  (51  N.  E.  1:  41  L.  E.  A.  794). 

4.  It  is  claimed  that  the  accidental  or  negligent  tripping  of 
the  lock  by  one  of  the  workmen  falling  against  the  lever  was  a 
thing  not  likely  to  hap{:)en  in  the  ordinary  course  of  events,  and 
it  was  therefore  not  the  duty  of  defendants  to  have  anticipated 
or  provided  against  it.  But  this  was  a  question  for  the  jury  to 
determine,  as  a  matter  of  fact,  from  all  the  circumstances  of 
the  case.  The  proximate  cause  of  an  injury  is  generally  a 
question  for  the  jury.     It  is  only  when  the  facts  and  inferences 
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to  be  drawn  from  them  are  undisputed  that  it  becomes  a  ques- 
tion for  the  court:  Ahern  v.  Oregon  Telephone  Co.  24  Or.  276 
(33  Pac.  403,  35  Pae.  549:  22  L.  R.  A.  635).  There  was  cer- 
tainly a  sufficient  dispute  in  this  case  as  to  whether  according 
to  the  usual  experience  of  mankind  the  lever  by  which  the  log 
carriage  was  operated  was  likely  to  be  moved  and  the  carriage 
accidentally  started  by  an  employee  of  defendant  coming  in  con- 
tact with  it,  unless  it  was  securely  fastened,  to  render  it  a  ques- 
tion of  fact  for  the  jury  whether  the  defendants  should  have 
anticipated  and  guarded  against  such  an  event. 

5.  Counsel  complain  that  this  question  was  not  directly  sub- 
mitted to  the  jury.  But  the  record  does  not  disclose  that  a  re- 
quest to  do  so  was  made  by  defendants,  nor  that  an  exception 
was  saved  to  the  court's  failure  in  this  regard,  if  there  was  any 
such  failure.  The  defendants  requested  an  instruction  that, 
even  if  they  were  negligent  as  charged,  they  would  not  be  liable 
if  the  injury  would  not  have  happened  but  for  some  interven- 
ing cause  not  produce^!  by  them,  and  which  ordinary  care  on 
their  part  could  not  have  prevented.  This  is  not  the  law  as  we 
understand  it.  If  defendants  were  negligent,  an  intervening 
cause  or  agency  would  not  excuse  them  from  the  natural  and 
probable  result  of  their  negligence  if  it  was  their  duty  to  have 
anticipated  and  provided  against  such  event,  because  such  in- 
tervention would  be  a  thing  likely  to  happen  in  the  ordinary 
course  of  events:  Lane  v.  Atlantic  Works,  111  Mass.  136. 

6.  Plaintiff  testified  that  at  the  time  the  mill  was  being  re- 
constructed he  overheard  a  conversation  betw^een  some  of  the 
employees  and  Mr.  Mitchell,  who  was  in  charge  of  the  recon- 
struction for  defendants,  in  reference  to  a  defect  in  the  lever 
and  the  manner  in  which  it  was  fastened,  and  was  permitted, 
over  the  objection  and  exception  of  defendants,  to  relate  such 
conversation.  This  evidence  was,  in  our  opinion  competent. 
Mitchell  was  the  representative  of  defendants  in  charge  of  the 
reconstruction  of  the  mill,  and  notice  to  him  of  a  defect  in  the 
lever  or  fastener  was  notice  to  them.  We  do  not  think  the  jury 
could  have  been  misled  by  supposing  from  this  testimony  that 
a  previous  runaway  of  the  carriage  had  occurred,  while  a  lever 
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was  in  use  with  the  same  fastening  as  it  had  at  the  time  of 
the  injury  to  plaintiff's  son,  since  the  record  shows  that  the 
court  on  motion  of  defendants  withdrew  from  their  considera- 
tion all  testimony  concerning  the  former  runaway.  It  clearly 
appears  that  the  conversation  testified  to  by  the  witness,  so  far 
as  the  jury  were  permitted  to  consider,  had  reference  to  the 
lever  used  in  the  mill  prior  to  defendants'  purchase,  and  the 
advisability  of  reinstalling  such  lever  with  its  then  fastener. 

7.  The  defendants  called  as  witnesses  several  expert  millmen, 
and  sought  to  show  by  them  that,  in  their  opinion,  the  lever  in 
use  at  the  time  of  the  injury  complained  of  was  provided  with 
a  reasonably  safe  and  proper  lock  or  fastener.  The  plaintiff 
had  previously  asked  such  a  question  of  one  of  his  witnesses, 
but  on  the  objection  of  defendants,  the  witness  was  not  per- 
mitted to  answer.  Having  thus  been  instrumental  in  establish- 
ing the  law  of  the  case,  it  would  seem  that  defendants  could  not 
reasonably  complain  because  the  court  adhered  to  it  throughout 
the  trial.  But,  however  that  may  be,  the  evidence  was  incom- 
petent. It  was  directed  to  the  principal  issue  in  the  case,  and 
one  which  the  jury  were  required  to  determine  from  the  facts, 
and  not  from  the  opinions  of  witnesses.  Models  of  the  lever 
and  fastener  were  before  the  jury.  Its  construction  and  opera- 
tion were  fully  explained  to  them,  and  it  required  no  particular 
skill  or  science  to  determine  whether  the  fastener  was  reasonably 
safe.  The  opinion  of  experts  was  neither  necessary  nor  com- 
petent :  Labett,  Master  &  Servant,  §  830 ;  Barley  v.  Buffalo  Car 
Mfg.  Co.  142  N.  Y.  31  (36  N.  E.  813) ;  Pulsifer  v.  Berrjf,  87 
Me.  405  (32  Atl.  986). 

8.  The  testimony  of  the  witness  Trickey,  that  the  pin  used  in 
the  fastener  at  the  time  of  the  accident  was  so  loose  that  the 
jar  of  the  mill,  when  in  operation,  would  work  it  out,  and  that  of 
Bradford,  that  the  fall  of  the  clip  would  have  a  tendency  to 
knock  the  pin  out,  was  not  of  this  character.  It  was  given  with 
reference  to  the  models  of  the  lever  and  fastener  used  on  the 
trial  and  in  explanation  of  the  construction  of  such  fastener, 
and  its  operation. 
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9.  It  appeared  incidentally  from  the  evidence  that  a  fastener 
for  the  lever  used  by  the  previous  owner  of  the  mill  had  been 
removed  by  defendants,  and  the  one  in  use  at  the  time  of  the 
accident  substituted  in  place  thereof.  In  referring  to  the  for- 
mer fastener,  one  of  the  witnesses  denominated  it  as  a  "far- 
mer's rig."  Counsel  for  plaintiff  in  his  closing  argiunent,  in  al- 
luding to  the  old  fastener,  so  designated  it,  but  did  not  under- 
take to  describe  it,  but  called  the  jur/s  attention  to  the  fact 
that  it  had  been  adopted  after  a  previous  runaway  of  the  car- 
riage, and  that  it  had  been  removed  and  another  substituted  in 
its  place  by  defendants.  Counsel  for  defendants  objected  to 
these  remarks  on  the  ground  that  they  were  a  discussion  of  a 
matter  not  in  evidence.  The  court  overruled  the  objection,  for 
the  reason  that  the  argument  "was  fairly  an  answer  to  the  con- 
tention of  the  defendants,'^  and  as  the  argument  of  defendants' 
counsel  is  not  in  the  record,  we  cannot  say  the  ruling  was  error. 

The  judgment  of  the  court  below  will  be  afl&rmed. 

A:p:pibmed. 


Decided  28  January.  1008. 
MeGKEGOB  v.  OREGON  R.  &  N.  CO. 

98  Pae.  465. 

BxcKPTiONS,  Bill  of— Amendment— Nunc  Pro  Tunc  Order. 

1.  Where  an  original  bill  of  exceptions  as  filed  purported  to  contain  the 
matters  which  were  Inadvertently  omitted,  the  appellant,  after  argument  of 
the  appeal,  and  after  notice  given  in  the  Supremo  Court,  was  entitled  to  a 
nunc  pro  tunc  ortler  of  tlie  trial  court  amending  the  l>ill  by  inserting  the 
omitted  matter. 

Same— Record  of  TRiAiy— Presumptions. 

2.  Under  Sections  169-172,  B.  A  O.  Oornp.,  relating  to  the  record  of  the  trial 
and  preparation  of  a  bill  of  exceptions,  it  is  presumed  that  the  record  was 
kept  by  the  court,  and  that  the  court  prepared  the  bill  of  exceptions,  so  that 
an  oversight  in  omitting  matter  intended  to  lx»  included  in  the  bill,  is  in  law 
the  error  of  the  court,  though  it  is  the  practice  for  the  counsel  to  prepare  and 
submit  the  bill  of  exceptions  to  the  court  for  its  approval. 

Carriers— L.088  of  Freight— Action— Plea— Estoppel. 

8.  In  an  action  against  a  carrier  for  loss  of  freight,  a  plea  of  estoppel  by 
reason  of  plaintiff  having  received  the  bill  of  Imliug  after  loss,  and  having 
forwarded  it  to  defendant  with  his  claim  for  damages.  w»is  insufficient,  where 
it  alleged  no  facts  showing  that  defendant  acted  on  the  contents  of  tht*  bill  of 
lading  to  its  prejudice,  or  that  it  was  misled  l)y  anything  plaintiff  tlld  with 
reference  thereto. 
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Hame— Findings— Evidence— Limitation  of  Liability. 

4.  In  an  notion  aKHinHt  a  carrier  for  loss  of  Rood n  by  (Ire.  evhiiMice /iW</  t<» 
support  a findlnff  that  plalntlfT never  entered  Intoa  special  eontract, evklenceil  . 
by  ablll  oftadlnR  llmitlnR  the  carrier's  liability. 

Same— ?:xEOirTioN  After  Loss. 

6.  Where,  after  lossof  Koodyt  while  In  the  posnetislon  of  a  carrier,  it  execute<l 
and  sent  to  the  shipper  a  bill  of  iadinff  liinltinff  the  carrier's  liability  as  a 
matter  of  convenience  for  the  purpose  of  IdeutlfylnR  the  property  lost,  the 
shipper's  receipt  of  such  bill  di<l  not  limit  the  carrier's  common-law  liability. 

Same— Limit  of  Liability. 

6.  Mere  notice  by  a  carrier  to  a  shipper  is  Insutflcient  to  limit  the  carrier's 
liability,  an  express  stipulation  iM'lnff  nec«'ssary  for  that  purpose. 

Same— Carrier's  Liability— Warehousemen-Duty  of  Carrier. 

7.  Where  the  consignee  Is  present  on  the  arrival  of  Koods.  he  Is  require*!  tt» 
receive  then;  without  unreasonable  delay,  or  the  carrier's  liability  as  such  Is 
terminated.  If  the  consiffnee  is  absent,  but  lives  In  the  immediatt*  vicinity  of 
tht»  place  of  delivery,  the  carrier  must  notify  him  of  the  arrival  of  the  Koods. 
after  which  he  has  a  reasonable  time  to  remove  them:  but  if  he  Is  absent,  un- 
known, or  cannot  lie  found,  the  carrier  may  place  the  Roods  In  a  warehouse, 
and  after  keepluR  them  a  reasonable  time.  If  not  delivered,  the  carrier's 
liability  as  such  ceases. 

Same— Reasonable  Time. 

8.  Plaintiff's  affent  learned  of  the  arrival  of  the  Roods  in  question  lietween 
4  and  6  o'clock  p.  m..  which  was  a  few  hours  after  the  car  in  which  the  roo<1s 
were  transporttnl  reached  destination.  The  shlppinR  receipt  had  not  arrlvi'<l, 
and  it  was  customary  for  the  carrier's  office  to  close  at  (J  p.  m.  Plaintiff  did 
not  remove  the  Roods  that  nlRht,  durluR  which  they  were  d€»stroyed  by  Are. 
Held,  that  the  loss  occurred  l)efore  the  expiration  of  a  reasonable  time  for  the 
removal  of  the  Roods  as  a  matter  of  law. 

Same— Question  for  Court  or  Jury. 

0.  Where  the  facts  relating  to  the  reasonableness  of  the  opportunity  offered 
to  a  consiRiiee  for  the  removal  of  Roods  after  arrival  are  few  and  simple,  Hn<l 
conclusively  established,  whether  a  reasonable  time  has  or  has  not  elapsed  Is 
a  question  for  the  court;  It  beluR  proper  to  submit  it  to  the  Jury  only  In  case 
of  a  conflict  In  the  testimony,  or  when  the  facts  are  doubtful  or  complicated, 
etc. 

Same— Loss  of  Goods— Defenses-Pleading. 

10.  A  defense  by  a  carrier  that  part  of  the  goods  sued  for  did  not  itelonv  to 
plaintiff  could  not  be  proved  where  not  specially  pleaded. 

Same— Limitation  of  Liability— Burden  of  Proof. 

11.  A  carrier  being  ordinarily  an  Insurer  of  the  goods  It  undertakes  to 
transport,  and  all  limitations  of  Its  common-law  liability  beluR  In  the  nature 
of  exceptions  to  its  Reneral  responsibility,  the  burden  is  on  tlie  carrier  to  allege 
and  prove  a  limited  liability  contract  on  which  It  seeks  to  relieve  Itself  of  Its 
common-law  liability. 

Trial— Order  of  Proof. 

12.  Where,  in  an  a<*tlon  against  a  carrier  for  loss  of  goods,  it  relied  on  a 
limited  liability  contrm*t,  defendant,  though  entitled  to  introduce  such  con- 
tract as  a  part  of  its  case,  had  no  right  to  Introduce  it  as  a  part  of  plaintiff's 
cross-examination,  or  to  ask  plaintiff  whether  at  any  time  prior  to  the  ship- 
ment his  attention  was  directed  by  the  carrier's  agent,  or  by  anyone,  to  any  of 
the  printed  matter  on  the  t)ack  of  the  contract. 

Trial— Instructionh-Reuuests— Instructions  Already  Given. 
18.  Requested  instructions  sul>stantlally  covered  by  the  general  charge  are 
properly  refused. 
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From  Union:  Thomas  H.  Crawford,  Judge. 

This  is  an  action  by  L.  McGregor  against  the  Oregon  Rail- 
road &  Navigation  Co.,  to  recover  the  value  of  certain  house- 
hold goods  and  bar  supplies  destroyed  by  fire,  after  the  goods 
had  reached  their  destination  and  before  they  were  delivered  to 
the  consignee.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.  •  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Arthur  C. 
Spencer,  James  G.  Wilson  and  W.  W.  Cotton,  with  an  oral  ar- 
gument by  Mr.  Spencer. 

For  respondent  there  was  a  brief  with  an  oral  argument  by 
3/r.  James  D.  Slater. 

Opinion  by  Mr.  Commissioner  King. 

This  is  an  appeal  by  defendant  from  a  judgment  in  favor  of 
plaintiff  for  $900  damages  for  the  loss,  by  fire,  of  certain  house- 
hold goods  and  bar  supplies,  used  by  him  in  the  hotel  business. 
The  goods  were  left  by  plaintiff  for  shipment  with  defendant's 
agent  at  North  Powder,  Or.,  on  February  9,  1906,  and  directed 
to  be  shipped  to  him  at  Elgin,  in  the  county  named,  with  the 
view  pf  having  them  transported  from  there  by  wagon  a  distance 
of  60  miles  into  Wallowa  County,  to  which  place  he  was  remov- 
ing. The  goods  reached  Elgin  about  noon  on  February  12th  fol- 
lowing, and  were  left  in  the  car  in  which  they  were  shipped  in 
front  of  the  Elgin  Forwarding  Company's  warehouse,  which, 
from  causes  unknown,  took  fire  during  the  night  and  spread  to 
the  car  near  by  containing  plaintiff's  freight,  destroying  the 
goods.  It  is  alleged  that  no  receipt,  bill  of  lading  or  other  in- 
strument in  writing  was  issued  to  the  shipper  thereof  at  the 
time  the  goods  were  shipped,  but  conceded  that  a  few  days  after 
the  fire  he  received  a  bill  of  lading  with  plaintiff's  name  there- 
on, which  had  been  signed  by  the  defendant's  agent,  who  claims 
he  was  authorized  to  do  so  by  plaintiff. 

1.  After  the  argument,  and  after  notice  thereof  having  been 
given  in  this  court,  counsel  for  defendant  applied  to  the  court 
below  for  permission  to  have  the  bill  of  exceptions  amended 
60  Or. 34 
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nunc  pro  tunc  to  include  the  bill  of  lading  and  other  matters 
inadvertently  overlooked  in  preparing  the  bill  of  exceptions  in 
the  first  instance.  After  due  notice  of  the  proposed  amended 
bill  it  was  signed  by  the  judge  of  the  circuit  court  as  of  the 
same  date  as  that  of  the  first  one  filed.  Counsel  for  plaintiff 
moves  to  strike  this  amended  bill  from  the  files,  stating  as  a 
reason  therefor  that  the  lower  comrt  had  no  authority,  power 
or  jurisdiction  to  authorize  the  amendment  in  the  case  after 
the  term  at  which  the  action  was  tried  had  expired,  and  that  the 
application  to  amend  shows  there  was  no  mistake  made  by  the 
court  in  signing  or  approving  the  original  bill  of  exceptions, 
and  that  it  appears  that  the  defect  arises  merely  from  certain 
matters  not  having  been  included  therein,  but  now  desired,  and 
that  the  oversight  was  that  of  counsel  and  not  of  the  court.  In 
State  V.  Estes,  34  Or.  196,  205  (51  Pac.  77,  52  Pac.  571,  572, 
55  Pac.  25),  Mr.  Justice  Wolvehton,  after  observing  that  some 
states,  including  the  United  States  Supreme  Court,  have  adopted 
a  rigid  rule  as  respects  amendments  to  a  bill  of  exceptions  aft«r 
having  been  filed  in  the  appellate  courts,  announces  as  a  rule 
of  this  court  that:  "A  bilj  of  exceptions,  once  settled  and  signed 
and  properly  filed,  becomes  a  part  of  the  record  in  Uie  case  to 
which  it  relates,  and  stands  precisely  upon  the  same  footing 
as  any  other  record,''  and  that*  "if,  however,  a  bill  of  excep- 
tions, through  inadvertence  or  mistake,  has  been  so  made  up  as 
not  to  fairly  and  truly  recite  or  represent  what  it  purports  to 
show  as  having  actually  transpired  during  the  course  of  the 
proceedings,  it  may,  by  order  of  the  court,  entered  nunc  pro  tunc, 
u])on  proper  notice,  be  so  amended  at  a  subsequent  term  as  that 
it  will  accord  with  the  real  facts";  further  stating:  "We  in- 
cline strongly  to  the  more  liberal  practice  as  being  better  suited 
to  subserve  the  ends  of  justice,  and  are  therefore  constrained 
to  adopt  it."  Measured  by  the  rule  thus  announced,  and  find- 
ing that  the  original  bill  of  exceptions  as  filed  purports^  to  con- 
tain the  matters  included  in  the  bill  as  amended,  it  follows  that 
the  court,  in  approving  and  signing  the  amended  bill  of  excep- 
tions, acted  within  its  powers. 
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2.  Nor  could  it  he  material  that  the  oversight  upon  which 
the  amended  bill  was  sought  appears  to  be  that  of  the  attorney. 
It  is  suflRcient  if  it  appears  that  the  matters  were  omitted  by  the 
inadvertence  of  either  the  court  or  counsel  preparing  the  bill: 
for,  if  omitted,  it  is  to  be  presumed  that  the  court  overlooked 
it.  Although  it  has  become  the  practice,  and  a  commendable 
one,  for  the  counsel  to  prepare  and  submit  the  bill  of  excep- 
tions to  the  court  for  its  approval,  yet,  under  Sections  169-172, 
B.  &  C.  Comp.,  it  is  presumed  that  the  court  keeps  the  record 
of  the  trial  and  prepares  the  bill  of  exceptions  when  the  case 
may  be  appealed,  from  which  it  follows  that  from  whatever 
cause  the  oversight  may  have  occurred,  it  is  in  law  the  error  of 
the  court  before  which  the  cause  may  have  been  tried,  and  on 
having  its  attention  called  thereto,  after  notice  seasonably  made 
to  those  inierested,  the  court  has  power  to  correct  the  bill  of 
exceptions  so  as  to  conform  to  the  facts  intended  to  be  in- 
cluded therein.  It  clearly  appears,  however,  from  the  amended 
bill  presented,  and  the  court's  certificate  appended  thereto,  that 
it  is  intended  to  supersede  the  original  bill,  and  to  include  all 
matters  to  be  considered  here,  and  it  will  be  so  treated. 

3.  In  this  connection  counsel  for  plaintiff  urge  that  the  bill 
of  exceptions,  on  account  of  containing  more  than  sufficient  tes- 
timony to  explain  the  errors  assigned,  and  not  having  stated  sep- 
arately and  distinctly  the  evidence  intended  to  show  the  appli- 
cation of  the  rulings  of  the  court,  etc.,  does  not  come  within 
the  rule  of  this  court,  as  required  in  Uedin  v.  Suburha/n  By.  Co. 
26  Or.  155  (37  Pac.  540),  and  subsequent  decisions  on  the  sub- 
ject. Owing  to  the  conclusion  we  have  reached  on  the  merits 
of  the  controversy,  a  consideration  of  this  point  becomes  unneces- 
sary: Steiger  v.  Fronhofer,  43  Or.  178  (72  Pac.  693).  This 
action  is  based  upon  the  comnion-law  liability  of  the  defendant, 
which,  after  denying  any  negligence  on  its  part,  sets  up  four 
defenses:  (1)  Exemption  from  liability,  in  case  of  fire,  by 
special  contract  with  plaintiff;  (2)  that,  if  liable  at  all,  it  is 
responsible  as  a  warehouseman  only;  (3)  that  by  a  contract 
with  plaintiff  its  liability  is  limited  to  $5  per  hundred  weight 
for  the  household  goods,  and  50  cents  per  gallon  for  the  liquors 
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shipped,  and  tliat  prior  to  the  shipment  the  rates  under  which 
the  goods  were  shipped  had  been  established  by  the  defendant 
for  their  transporta'tion  upon  the  character  and  value  thereof, 
a  higher  rate  being  charged  for  goods  shipped  at  the  risk  of  the 
carrier,  and  a  lower  rate  for  goods  shipped  at  the  risk  of  tlie 
consignee;  (4)  estoppel  by  reason  of  plaintiff  having  subse- 
quently received  the  bill  of  lading,  and  having  forwarded  it  to 
defendant,  with  his  claim  for  damages.  The  defense  of  estopi)el 
was  stricken  out  on  motion  of  plaintiff  as  being  sham,  frivo- 
lous, redundant  and  surplusage;  but  the  other  defenses  were 
put  in  issue  by  the  reply.  It  is  urged  first  that  the  court  erred 
in  striking  out  the  plea  of  estoppel.  An  examination  of  the 
averments  discloses  no  facts  alleged  in  support  thereof,  except 
such  as  might  have  been  established  under  the  other  defenses 
relied  upon.  Again,  the  plea,  as  given,  contains  no  allegation 
of  facts  showing  that  defendant  acted  upon  the  contents  of  the 
receipt  or  bill  of  lading  to  its  prejudice,  or  that  it  was  in  any 
manner  misled  by  anything  done  by  plaintiff  in  reference  there- 
to, all  of  which  were  essential  to  estop  plaintiff  from  asserting 
his  claim  against  the  company:  J  faun  v.  Martin,  48  Or.  304 
(86  Pac.  371). 

4.  There  is  also  testimony  tending  to  show  that  plaintiff  re- 
ceived no  receipt,  bill  of  lading  or  other  instrument  from  de- 
fendant until  after  the  fire;  that  the  shipment  was  made  with 
no  understanding  between  them  in  reference  thereto  or  a:^  to 
the  contents  thereof,  all  of  which  was  submitted  to  and  passed 
upon  by  the  jury,  as  to  which  facts  their  verdict  is  conclusive. 
And  there  is  testimony  from  which  it  could  reasonably  be  in- 
ferred that  the  bill  of  lading  was  first  wanted  by  the  plaintiff 
and  his  agent  in  order  that,  by  furnishing  a  means  of  identifi- 
cation thereof,  they  could  more  conveniently  procure  the  goods 
from  the  agent  at  Elgin,  and  that  it  was  not  forwarded  to  that 
point  until  after  the  loss  occurred.  McGregor  denies  ever  sign- 
ing the  instrument,  and  his  testimony  is  broad  enough  to  indi- 
cate that  no  authority  was  given  to  any  one  else  to  aflSx  his 
name  thereto.  When  he  presented  to  the  company  his  claim 
for  the  loss,  he  sent  no  bill  of  lading,  nor  did  he  state  upon 
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what  theory  hig  claim  was  based — whether  upon  the  common- 
law  liability  of  the  company  as  a  common  carrier,  or  upon  the 
special  and  written  contract.  So  far  as  disclosed  by  the  record, 
this  shipping  receipt  was  sent  to  the  company  as  a  matter  of 
convenience  for  the  purpose  of  identifying  the  property  lost. 
On  receipt  of  the  demand  for  damages  from  plaintifE's  attorney 
the  company  requested  that  the  shipping  receipt  be  sent  in  con- 
formity with  their  rules  in  such  cases,  and  it  was  evidently 
sent  under  this  request.  The  claim  was  disallowed  by  the  com- 
pany, the  receipt  returned  to  plaintiff's  attorney,  and  this  action 
brought,  not  under  the  special  contract  here  relied  upon  by  the 
company,  but  upon  its  common-law  liability.  In  this  respect 
this  case  is  unlike  those  cited  by  appellant,  where  the  actions 
were  brought  upon  the  contract  disclosed  by  the  receipts,  bill 
of  lading,  etc.,  and  where  an  attempt  is  made  at  the  trial  to 
shift  the  character  of  the  claim.  It  will  be  observed  in  the 
cases  cited,  in  which  this  question  was  fully  considered,  that  the 
shippers  received  their  bills  of  lading  at  the  time  of  the  ship- 
ment, and  not  after  the  loss,  as  in  this  case,  and  that  when  so 
received  they  either  expressly  or  impliedly  ratified  the  contents 
thereof.  There  is  evidence  sufficient  to  support  the  findings  of 
the  jury  to  the  effect  that  plaintiff  never  entered  into  the  special 
contract  claimed  through  the  shipper's  receipt,  commonly  known 
as  the  bill  of  lading,  and  the  mere  fact  that  he  received  it  after 
the  loss  cannot  avail  defendant  anything.  There  is  a  vast  differ- 
ence between  consenting  to  the  terms  expressed  in  a  bill  of 
lading  before  the  shipment,  if  such  consent  can  be  implied 
from  the  mere  fact  of  receiving  it  without  the  signature  of  the 
consignor,  and  a  case  like  the  one  at  bar,  where  the  jury  has 
found  that  there  was  no  consent  to  receive  the  bill  of  lading 
at  some  future  time,  nor  to  make  the  contract  included  therein. 
5.- Many  authorities  hold  that  the  acceptance  of  such  receipt 
after  the  loss  cannot  be  taken  advantage  of  by  the  carrier,  and 
that  the  shipper  under  such  circumstances  is  not  estopped  from 
asserting  his  claim  against  the  carrier  under  its  common-law 
liability,  among  which  are:  6  Am.  &  Eng.  Ency.  Law  (2  ed.), 
642;  Baltimore  &  0,  R.  Co.  v.  Doyle,  142  Fed.  669  (74  C.  C.  A. 
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245) ;  Oott  V.  Dinsmore,  111  Mass.  45;  John  Hood  Co.  v.  Am, 
P.  'S.  Co.  191  Mass.  27  (77  X.  E.  638) ;  Bosttvick  v.  Bait.  & 
0.  fi.  Co.  45  N.  Y.  712;  American  Ex.  Co.  v.  SpeUmm,  90  111. 
465;  Phoenix  Powder  Mfg.  Co.  v.  tVa6(w&  fi.  Co.  101  Mo.  App. 
442  (74  S.  W.  492);  Allen,  etc.,  Co.  v.  Can.  Pac.'Ry.  Co.  42 
Wash.  64  (84  Pac.  620). 

6.  Under  the  verdict  of  the  jury  we  must  presume  that  plain- 
tiff neither  consented  nor  authorized  his  name  to  be  signed  to 
this  receipt^  and  under  the  rule  as  substantially  stated  and  rec- 
ognized in  this  State  in  Seller  v.  Steamship  Pacific,  1  Or.  409 
(Fed.  Cas.  No.  12,644),  nothing  short  of  an  express  stipulation 
will  constitute  such  an  agreement.  It  cannot  depend  upon  im- 
plication or  inference,  nor  conflicting  and  doubtful  evidence, 
and  mere  notice  to  the  shipper  must  be  held  insufficient.  In  that 
case  the  shipper,  at  the  time  of  the  delivery  of  the  goods  for 
transportation,  and  before  they  were  transported,  was  handed 
a  shipping  receipt  for  the  goods,  which  consisted  of  looking 
glasses,  valued  at  $450,  and  the  receipt  received  by  the  owner 
thereof  contained  the  words  **not  accountable  for  contents."  This 
receipt  the  owner  of  the  goods  accepted  without  signing,  and 
without  being  requested  to  do  so,  which  fact  was  relied  upon  by 
the  company  as  a  defense  in  a  suit  brought  by  the  owner  for 
the  recovery  of  the  value  of  the  goods  which  were  injured  in 
transportation,  it  being  claimed  as  such  defense  that,  under 
the  law,  it  was  the  custom  for  the  company  to  ship  goods  in 
this  manner  without  the  signatures  of  both  parties  thereto,  and 
that  this  released  the  company  from  liability  thereon;  but  in 
discussing  this  feature  Mr.  Justice  Deady  says: 

"The  law,  and  not  such  a  custom,  ascertains  and  determines 
the  rights  and  liabilities  of  shippers  and  common  carriers.  Such 
pretenses  of  custom  as  this  appears  to  be,  if  allowed  to  modify 
the  law  of  the  land,  would  place  it  in  the  power  of  common 
carriers  to  make  and  unmake  the  law  as  they  choose.  I  con- 
clude, therefore,  that  these  words,  *not  responsible  for  con- 
tents,' amount  to  nothing,  and  in  no  way  affect  the  rights  of 
the  shipper  or  the  liability  of  the  carrier.  This  being  the  case, 
and  it  appearing  that  the  goods  were  'received  in  good  order,' 
the  burden  of  proof  lies  on  the  carrier  to  show  that  the  injury 
to  the  goods  arose  from  the  only  exceptions  to  his  liability.  ♦  ♦  '^ 
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7.  It  is  urged  that,  since  the  defendant  had  landed  the  goods 
at  Elgin,  and  informed  plaintiff's  agent  (Beals)  that  they  were 
there  and  ready  for  delivery,  and  the  latter,  as  agent  of  the 
plaintiff,  had  ikot  renioved  them  on  the  evening  of  the  receipt 
of  the  notice,  defendant  thereafter  became  liable,  if  at  all,  as  a 
warehouseman  only.  In  this  connection  defendant,  claims  that 
it  was  customary, in  that  lo(»lity  for  defendant  to  unload  from 
the  cars  on  the  track  the  goods  of  tiiis  class  shipped  to  that 
point,  which,  oars  were .  uaually  *  placed  in  a  certain  locality  for 
that  purpose,  and  ^became  what  is  known  as  ^^spotted,'^  meaning 
that  the  car  with  its  contents  M^as  thus  placed  preparatory  to 
having  the  goods .  delivered  therefrom,  and  that  after  the  car 
reach^  its  destination  ajotd  wslb  ^^spotted,''  and  plaintiff^s  agent 
was  apprised  of  these  facte,  the  car,  as  a  matter  of  fact,  as  well 
as  of  law,  becaone  a  "warehouse  on  wheels,"  by  reason  of  which 
it  is  maintained  that  its  liability  as  a  carrier  then  terminated. 
But  whether  the  car  became  a  warehouse  as  indicated  or  not 
the  responsibility  of  defendant  as  a  carrier  continued  until  after 
the  goods  reached  their  destination  wd  were  either  unloaded 
ioto  a  warehouse,  or  left  in  some  other  place  equivalent  thereto, 
and  until  plaintiff ,  or  his  agent  had  a  reasonable  time  to  call 
for,  examine,  and  remove  them.  "There  is  an  i^^^concilable 
conflict  in  the  authoritieg,"  says  Mr.  Justice  Wqlvbrton,  in 
Normile  v.  Oregon  Nav.  Co,  41  Or.  J77,  182  (69.Pac.  928), 
"as  to  when  the  duties  of  a  common  carrier  cease  and  those  of 
a  warehouseman  begin,  where  freight  is  carried  to  its  destina- 
tion, and  imloaded,  and  put  in  a  place  usual  and  convenient  for 
its  reception  by  the  shipper.  Many  of  the  authorities  hold  that 
the  shipper  must  have  a  reasonable  time  after  the  arrival  and 
deposit  thereof  in  which  to  receive  and  take  it  away;  some  re- 
quiring notice  to  the  shipper  also,  «while  others  relieve  the 
carrier  at  once  upon  the  safe  deposit  and  storage  at  the  usual 
place,  the  same  being  convenient  for  its  reception  by  the  ship- 
per.^'  The  owner  of  the  property  shipped  should  undoubtedly 
have  the.  right,  if  he  chooses,  of  preventing  his  goods  from  re- 
maining stored  in  a  warehouse  subject  to  the  warehouseman's 
liability  only  as  such,  and,  unless  the  carriers  can  announce  the 
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exact  time  when  the  goods  will  reach  their  destination,  this 
would  be  impossible.  That  much  uncertainty  always  exists  in 
this  respect  is  universally  recognized,  and  to  insist  that  the 
consignee  must  be  on  hand  at  the  precise  moment  of  the  arrival 
of  his  cargo,  which  might  require  days,  and  in  some  instances 
weeks,  of  constant  waiting  and  watching  at  the  depot,  is,  in 
effect,  to  force  upon  him  what  he  should  clearly  be  permitted 
to  avoid  by  the  use  of  reasonable  diligence.  The  enforcement 
of  the  rule  invoked  by  the  defendant  would  make  these  unrea- 
sonable requirements  of  the  shipper  or  consignee  necessary,  in 
order  to  avoid  the  extra  risk  of  a  probable  loss  that  might 
occur  in  a  warehouse,  even  if  such  loss  should  occur  within  an 
hour  after  the  cargo  is  unloaded  and  placed  there.  And, -as 
stated  by  Mr.  Justice  Cooley,  in  McMillan  v.  M,  S,  &  N.  J. 
n,  Co.  16  Mich.  79,  103  (93  Am.  Dec.  208),  cited  with  approval 
in  ^y alters  v.  Detroit  U.  By,  139  Mich.  303,  305  (102  X.  W. 
1037)  :  "To  require  the  consignee  to  watch  from  day  to  day 
the  arrival  of  trains,  and  to  renew  his  inquiries  respecting  the 
consignment,  seems  to  me  to  be  imposing  a  burden  upon  him 
without  in  the  least  relieving  the  carrier.  For  it  can  hardly 
be  doubted  that  it  would  be  less  burdensome  to  the  carrier  to 
be  required  to  give  notice  than  to  be  subjected  to  the  number- 
less inquiries  and  examinations  of  his  books,  which  would  other- 
wise be  necessary,  especially  at  important  points."  In  order, 
therefore,  to  avoid  this  burden,  and  at  the  same  time  impose 
diligence  upon  both  the  shipper  and  carrier  without  incon- 
venience to  either,  we  find  the  weight  of  authority  recognizes 
certain  rules  governing  the  delivery  of  the  goods  at  their  place 
of  destination  by  the  common  carrier,  which  may  be  summar- 
ized as  follows:  If  the  person  to  whom  the  goods  are  shipped 
is  present  upon  the  arrival  thereof,  he  must  take  them  without 
unreasonable  delay;  if  he  is  absent,  but  lives  in  the  immediate 
vicinity  of  the  place  of  delivery,  the  carrier  should  notify  him 
of  the  arrival  of  the  goods,  after  which  he  has  a  reasonable  time 
to  take  and  remove  them;  while,  if  he  is  absent,  unknown,  or 
cannot  be  found,  then  the  carrier  may  place  the  goods  in  some 
warehouse,  and,  after  keeping  them  a  reasonable  time,  if  the 
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own€r  does  not  call  for  them,  its  liability  as  a  common  carrier 
ceases,  but  if,  after  the  arrival,  the  consignee  has  a  reasonable 
opportunity  to  remove  them,  and  does  not,  he  cannot  hold  the 
carrier  as  an  insurer.  The  liability  of  the  common  carrier  thus 
applied  and  limited  we  believe  to  be  consonant  with  public 
policy,  and  sufficiently  convenient  and  practicable.  Among  the 
authorities  in  support  of  this  position  are:  Moses  v.  Boston  cP 
Maine  By,  Co.  32  N.  H.  523  (64  Am.  Dec.  381) ;  Walters  v. 
Detroit  United  Ry.  Co.  139  Mich.  303  (102  N.  W.  745) ;  Hicks 
V.  Wabash  R.  Co.  131  Iowa,  295  (108  N.  W.  534:  8  L.  R.  A., 
X.  S.,  235) ;  L.  L.  (&  0,  R.  Co,  v.  Maris,  16  Kan.  333;  Mo. 
Pac.  Ry.  Co.  v.  Grocery  Co.  55  Kan.  525  (40  Pac.  899;  Nor- 
mile  V.  Nor.  Pac.  Ry.  Co.  36  Wash.  21  (77  Pac.  1087:  67  L.  R. 
A.  27) ;  Burr  v.  Adams  Ex.  Co.  71  N.  J.  Law,  263  (58  Atl. 
609) ;  Winslow  v.  Vt.  &  Mass.  R.  Co.  42  Vt.  700  (1  Am.  Rep. 
365) ;  Wood  et  al.  v.  Crocker,  18  Wis.  345  (86  Am.  Dec.  773). 
8.  But  it  is  insisted  by  counsel  for  defendant  that  the  ques- 
tion as  to  whether  a  reasonable  time  had  elapsed  after  the 
arrival  of  the  goods  in  which  to  permit  plaintiff  or  his  agent 
to  remove  them  is,  under  the  undisputed  facts  presented,  one 
for  the  court  and  not  for  the  jury  to  determine,  and  that  the 
court  erred  in  submitting  the  question  to  the  jury.  The  rule 
on  this  point  is  clearly,  concisely,  and,  we  think,  correctly,  stated 
in  Lemke  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  39  Wis.  449,  455, 
in  which  tiie  court  say : 

"The  rule  doubtless  is  that,  whenever  there  is  a  conflict  of 
testimony  in  respect  to  material  facts  bearing  upon  the  question, 
or  when  the  facts  are  doubtful  or  complicated  and  the  court 
cannot  satisfactorily  determine  their  weight  or  importance,  the 
question  as  to  whether  a  reasonable  time  has  or  has  not  elapsed 
should  be  submitted  to  the  jury,  under  proper  instructions.  But 
when,  as  in  this  case,  the  facts  relating  to  the  question  are  few 
and  simple,  and  are  conclusively  established  by  a  special  find- 
ing, or  by  the  undisputed  evidence,  it  is  for  the  court  to  say 
whether  a  reasonable  time  has  or  has  not  elapsed  for  the  per- 
formance of  a  given  act.'* 

In  the  case  before  us  it  is  disclosed  by  the  evidence  that  the 
plaintiff's  agent  learned  of  the  arrival  of  the  goods  between  the 
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honrs  of  4  and  5  o'cloticip.  m.,  wfaidx  ^as  s,lew  hours  after  tlie 
car  in  'which  the  goods  were  transported  reacted  Elgin;  that 
the  shipping. receipt  had  not  arrived;  that  it  .wias  customary  for 
the  office  to  dose,  at  the  hour  of  6;  .and  that,  after  considering 
these  facts^  he  decided  to  wait  until  morning. 

9.  It  becomes  Tmnecessary,  therefore^  to  determine  here 
whether  the  question  df  the>f<easonablene8s  of  the  time  in  this 
instance  should  have  been  submitted  to  the  jury^  for,  if .  the 
question  was  properly  submitted  to  the  jury/ they  have  found 
adversely  to  defendant,  aivd  their  decision  thereon  is  not,  under 
the  testimony,  subject  to  review;  but  if,  on  the  other  hand,  it 
is  a  question  for  the  court^s  determination,  it  appears  from  the 
evidence  that,  after  the  arrivaliof  the  oar,  the  tune  was  so  short 
in  which  the  goods  could  have  been  delivered,  together. with  the 
lateness  of  the  hour  when  plaintifiPs  agent  was  informcld  of  the 
arrival  thereof,  that  the  oourt,  under  such  circumstances,  would 
have  been  impelled  to. hold  that  the  loss  occurred  before  the 
expiration  of  the  reasonable  time  to  which  plaintiff  was  entitied 
in  which  to  remove  the  property,  and  it  would  have  been  im- 
perative upon  the  oourt  so  to  instruct  the  jury,  leaving  no  ehaoge 
in  the  result.  It  is  clear,  therefore,  that  defendant  is  in  no 
position  to  complain  in  this  respect. 

10.  It  is  next  insisted  that  the  oourt  erred  in  sustaining  the 
objections  to  the  interrogatories  tending  to  show  that  a, part 
of  the  goods  lost  were  not  the  property  of  plaintiff.  Defendant 
makes  no  attempt  to  plead  that  plaintiff  is  not  the  real  party  in 
interest.  Such  defense  must  be  specially  pleaded,  in  the  ab- 
sence of  which,  testimony  of  the  character  offered' »on  this  pcdnt 
is  inadmissible;  and  no  error  was  committed  in  sustaining  the 
objection  thereto.     Overholt  v.  Dietz,  43  Or.  194  (72  Pac.  695). 

11.  It  is  maintained  that  the  court  erred  in  not  permitting 
the  defendant  to  introduce  the  bill  of  lading  in  evidence  on 
cross-examination  of  plaintiff,  and  in  not  permitting  him  to 
ask  the  plaintiff  on  cross-examination  whether  at  any  time  prior 
to  the  shipment  his  attention  was  directed  by  the  agent  of  the 
Oregon  Railroad  &  Navigation  Company,  or  by  any  one,  to  any 
of  the  printed  contents  on  the  back  of  the  receipt,  which  was 
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received  by  him  after  the  fire.  The  point  intended  to  be  raised 
by  the  bill  of  lading  or  receipt  was  that  it  constituted  a  special 
contract  between  the  parties  releasing  the  defendant  from  lia- 
bility as  an  insurer,  and  for  this  purpose  was  at  the  proper  time 
admissible  in  evidence:  West  v.  Washington  &  C.  R.  R,  Co, 

49  Or.  4S6  (90  Pac.  666,  671).  A  common  carrier  is  ordinarily 
considered' and  treated  as  an  insurer  of  the  goods  it  undertakes 
to  transport,  and  all  limitations  of  the  common-law  liability 
are  in  the  nature  of  exceptions  to  its  general  responsibility,  from 
which  it  follows  that,  in  order  to  avoid  such  liability,  and  rely 
upon  a  limitation  contract,  it  devolves  upon  the  carrier  both  to 
allege  and  prove  it:  Normile  v.  Oregon  Nav,  Go.  41  Or.  177 
(69  Pac.  928). 

12.  This  being  an  affirmative  defense,  and  the  burden  of 
proof  in  this  respect  being  upon  the  defendant,  it  follows  that 
to  have  permitted  him  to  go  fully  into  this  question  on  cross- 
examination  would  thereby  have  enabled  him  to  have  procured 
the  advantage  by  prematurely  making  the  witness  his  own,  and 
at  the  same  time,  under  the  pretense  of  cross-examination,  of 
depriving  plaintiif  of  any  cross-examination  on  the  points 
thereby  elicited.  The  court  properly  sustained  the  objection 
to  this  method  of  procedure:  HUdebra/nd  v.  United  Artisans, 

50  Or.  169  (91  Pac.  542). 

13.  A  number  of  errors  are  assigned  on  account  of  instruc- 
tions requested  by  defendant  and  refused  by  the  court;  but  on 
examination  we  find  the  substance  of  the  instructions  requested, 
except  to  direct  a  verdict,  were  included  in  those  given.  De- 
fendant was  accordingly  not  prejudiced  by  the  refusal  to  give 

I  the  instructions  in  the  form  asked. 

I  We  find  no  error  in  the  record  detrimental  to  defendant,  from 

I  which  it  follows  that  the  judgment  of  the  circuit  court  should 

be  affirmed.  Affibmed. 
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Argued  7  Jftiuuiry,  decided  28  January,  rehearing  denied  17  March.  1908. 
DECHENBACH  v.  RIMA. 

08  Pac.  464. 

Ten  DEB— Payment  into  Court— Conditional  Tender— Withdrawal. 

1.  Where,  In  forcible  entry  and  detainer,  defendant  answered  that  he  had 
tendered  plaintiff  $115  on  July  1, 1U06.  and  a  like  amount  on  August  1  of  the 
same  year,  as  rent  for  those  months  pursuant  to  an  alleged  oral  contract  for  n 
lease,  and  that  he  brought  said  sum  Into  court  and  deposited  it  with  the  clerk 
for  plaintiff,  he  could  not  thereafter  claim  that  the  tender  was  conditional 
only  as  a  part  payment  on  the  oral  contract,  and  having  paid  the  money  into 
court,  could  not  withdraw  It  without  plaintiff's  consent. 

Same— Right  to  Unconditional  Tender. 

2.  Wliere  defendant  paid  money  Into  court  for  rent  already  earned  luider 
an  alleged  parol  contract  for  a  lease,  the  tender  being  unconditional,  plaintiff 
was  entitled  to  the  money  whether  defendant  was  successful  in  enforcing  the 
allege<l  parol  contract  for  a  lease  or  not. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  an  appeal  from  an  order  of  the  circuit  court  directing 
the  clerk  of  that  court  to  pay  to  the  plaintiff  $230,  tendered  by 
the  defendant,  and  deposited  in  court  with  his  answer  in  the 
case.  The  proceeding  was  a  forcible  entry  and  detainer  action, 
conxmenced  in  the  justice's  court  to  oust  defendant  from  cer- 
tain property  occupied  by  him  as  a  saloon,  possession  of  which 
he  claimed  under  a  parol  agreement  for  a  three  years'  lease. 
By  his  answer  defendant  alleged  that  he  had  tendered  to  plain- 
tiff $115  on  July  1,  1903,  and  a  like  amount  again  on  August  1st 
of  that  year,  as  rent  for  those  months,  pursuant  to  such  alleged 
lease,  and  that  he  "now  brings  the  same,  viz.,  $230,  in  like  coin, 
into  court,  and  deposits  it  with  the  clerk  for  the  plaintiff,  and 
with  the  above  entitled  court  for  the  plaintiff."  The  cause  was 
taken  by  appeal  to  the  circuit  court,  and  from  that  court  to  the 
supreme  court,  where  plaintiff  recovered  final  judgment  for  the 
property  against  the  defendant:  Dechenbach  v.  Rinui^  45  Or. 
500  (77  Pac.  391,  78  Pac.  Q^^^).  After  the  mandate  from  the 
supreme  court  was  entered  in  the  circuit  court,  that  court,  upon 
the  motion  of  plaintiff,  made  an  order  requiring  the  clerk  to 
pay  such  deposit,  viz.,  $230,  to  the  plaintiff,  from  which  order 
defendant  appeals.    For  the  issues  in  the  action,  see  the  opinion 


Jan.  1908]  Dechenbach  v.  Rima.  541 

on  the  former  appeal.  The  lease  under  which  defendant's  pre- 
decessor (Lake)  occupied  the  premises  expired  July  1,  1903, 
and  prior  thereto  on  June  25th  plaintiff  served  notice  on  Lake 
and  the  defendant  to  quit,  and  the  complaint  in  this  action  was 
filed  August  11,  1903.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  Georffe  J.  Perkins, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Wirt  Minor. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  Defendant's  answer,  in  which  he  tenders  the  money  into 
court,  was  filed  August  29,  1903,  and  his  contention  is  that  the 
tender  was  only  a  conditional  tender  as  part  pa\Tnent  upon  the 
parol  contract;  but  it  is  not  so  alleged.  Plaintiff's  right  of  re- 
covery under  the  forcible  entry  and  detainer  action  depends 
upon  the  conditions  as  they  existed  when  the  complaint  was 
filed,  and  it  was  based  upon  the  expiration  of  Lake's  lease  and 
the  notice  to  quit,  served  June  25th,  and  had  no  reference  to 
nonpayment  of  rent  by  either  Lake  or  defendant.  If  the  cir- 
cumstances under  which  the  parol  lease  was  made  constituted 
an  estoppel,  it  was  such  without  reference  to  the  tender  of  the 
rent  money,  because  the  court  in  a  forcible  entry  and  detainer 
action  can  only  determine  plaintiff's  right  to  immediate  pos- 
session, and  cannot  decree  specific  performance  or  adjudicate 
defendant's  rights  otherwise  than  as  affecting  the  plaintiff's 
right  of  possession  at  the  time  of  the  filing  of  his  complaint. 
But  at  the  time  defendant  filed  his  answer  he  had  had  the  pos- 
session of  the  premises  two  months,  lacking  two  days,  and  in 
effect  admits  that  he  owes  for  these  two  months,  and  by  the 
answer  deposits  the  mpney  for  the  plaintiff.  This  had  the  effect 
of  placing  the  money  in  the  custody  of  the  law,  and  defendant 
cannot  withdraw  it  without  the  consent  of  plaintiff.  It  does 
not  stand  in  the  position  of  a  tender  of  purchase  money  made 
contingent  upon  acquiring  title  in  a  suit  for  the  specific  per- 
formance of  the  sale  of  real  estate. 
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2.  This  is  money  apparently  already  earned,  and  tendered 
unconditionally,  and  plaintiff's  right  to  it  does  not  depend  upon 
whether  defendant  is  successful  in  enforcing  the  parol  contract. 
Where  an  unconditional  tender  of  money  is  made  by  a  party, 
and  the  same  deposited  in  court,  the  money  is  the  property  of 
the  party  for  whom  it  is  so  tendered:  West  Portland  Park 
Ass'n  V.  Kelly,  29  Or.  412  (45  Pac.  901) ;  0.  R.  £  N,  Co.  v. 
Oregon  R,  E,  Co.  10  Or.  444. 

Therefore  there  is  no  error  in  the  order  of  the  court,  and  the 
same  is  affirmed.  Affikmed. 


Decided  28  January.  1908. 
BECKWITH  v.   GAXiICE  MIKES  CO. 

08  Pac.  468. 

Labcent-'Fai^b  Prbtensbs— Distinction. 

1.  Where  possession  of  personal  property  is  obtained  from  the  owner  by 
fraud,  trick,  or  device,  and  th6  owner  Intends  to  part  with  Vtoth  possesulon  an<l 
the  title  w^hen  he  surrenders  control  of  the  property,  the  offense  Is  obtaiulnK 
property  by  false  pretenses;  but  If  the  possession  is  fraudulently  secured,  and 
the  owner  does  not  Intend  to  part  with  the  title,  the  offense  is  larceny. 

CORPORATION8 -Stock— "Certifioatb  of  Stock." 

2.  A  certificate  of  stock  is  the  written  evidence  of  the  right  of  a  party  to  a 
pro  rata  share  of  the  net  profits  of  a  corporation  when  declared,  or  to  a  llkf 
share  of  the  assets  after  payment  of  Its  debts  In  case  of  dissolution  of  the  cor- 
poration. Such  certificates  are  not  negotiable,  Imt  the  owners  may  l>e 
estopped  to  assert  title  as  agralnst  bona  fide  purchasers  for  value  witiiout 
notice. 

Same— Title— Bona  Fide  Purchaser— Estoppel. 

8.  Plaintiffs  pursuant  to  a  contract  for  the  sale  of  certain  mining  stock, 
sent  the  certificates  containing  a  power  of  transfer,  duly  signed  to  a  bank 
designated  by  the  seller,  with  instructions  that  it  should  collect  a  di-aft  at- 
tached for  the  price,  and  then  deliver  the  certificates  to  the  buyer.  The  liank 
was  In  fact  a  mere  pretended  institution,  organized  by  the  buyer  to  promote 
his  criminal  operations  in  securing  possession  of  unlisted  securities  without 
paying  therefor.  The  1)ank,  without  authority,  delivered  the  certificates  to 
the  buyer,  who  immediately  sold  the  stock  for  less  than  its  value,  and  the 
stock  after  several  transfers  came  Into  hands  of  defendants,  who  were  bona 
/Irfc  purchasers  for  value.  Held,  that  as  plaintiff's  Intention  was  to  transfer 
the  title  to  the  stock,  and  his  voluntary  act  in  delivering  the  stock  to  tiie 
bank,  with  the  power  of  attorney  executed  in  1)lank,  thereby  permitting  the 
buyer  to  perpetrate  the  fraud,  plaintiff  was  estopped  to  deny  defendant's 
ownership. 

From  Multnomah:  John  B.  Cleland,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  to  enjoin  the  transfer  on  the  books  of  a  cor- 
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poratian  of  certain  shares  of  stock,  evidenced  by  certificates, 
and  to  secure  a  surrender  thejeof.  The  complaint  sets  forth 
some  of  the  facts  hereinafter  detailed,  and  alleges  inter  alia 
that  the  plaintiff  at  all  the  times  stated  herein  was  the  owner  of 
the  stock  mentioned,  which  was  stolen  from  him  and  carried 
away  by  some  person  unknown  to  him,  and  that  he  had  never 
received  any  compensation  therefor.  The  defendant,  the  Galice 
Consolidated  Mines  Co.,  a  corporation,  which  issued  the  stock, 
and  the  defendants,  A.  B.  Cousin  and  Milton  Weidler,  who,  at 
the  days  specified,  were  respectively  the  manager  and  secretary 
of  the  company,  having  no  interest  in  the  result  of  the  suit,  did 
not  controvert  the  facts  stated  in  the  plaintiff's  primary  plead- 
ing/ J.  H.  Pickart,  H.  A.  Combs  and  the  Harry  S.  Lewis  & 
Co.,  a  corporation,  by  leave  of  court,  were  made  parties  defend- 
ant, and  jointly  answered,  denying  the  material  allegations  of 
the  complaint,  and  averring  in  effect  that  they  were  severally 
the  owners  of  the  stock  mentioned,  which  each  purchased  in 
good  faith  for  a  valuable  consideration,  and  without  any  notice 
of  the  plaintiff's  rights  to  or  interest  in  the  property.  The  reply 
denied  the  allegations  of  new  matter  in  the  answer,  and  the 
cause  coming  on  for  trial,  the  parties  stipulated  the  facts,  in 
substance,  as  follows :  The  plaintiff,  J.  S.  Beckwith,  is  a  broker, 
doing  business  at  Pendleton,  Or.,  under  the  firm  name  of  J.  S. 
Beckwith  &  Co.,  and  dealing  in  unlisted  mining  stocks.  The 
defendant  mining  company  prior  to  October  10,  1905,  issued 
two  certificates  of  its  stock  to  Robert  C.  Yenney,  for  10,000 
shares  each,  and  one  certificate  to  E.  D.  Gaynor,  for  5,000  shares, 
in  which  vouchers  it  is  stated  that  they  were  transferable  on 
the  books  of  the  corporation  only  by  the  holder  thereof  in  per- 
son, or  by  his  attorney,  upon  a  surrender  of  the  certificate, 
properly  indorsed.  These  certificates  were  transferred  to  the 
plaintiff  by  the  persons  to  whom  they  were  issued,  but  as  the 
assignments  are  identical,  except  as  to  the  name  of  the  person 
subscribed  thereto,  only  one  indorsement  will  be  given,  to  wit: 

"For  value  received,  hereby  assign  and  transfer  unto 

shares  of  the  capital  stock  represented  by  the  within 

certificate,   and    do  hereby   irrevocably  constitute   and  appoint 
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to  transfer  said  stock  on  the  books  of  the  within  named 


corporation,  with  full  power  of  substitution  in  the  premises. 

Dated  ,  190—. 

[Signed]  Robert  C.  Yenney. 
In  presence  of 

[Signed]  L.  Y.  Keady/' 

Prior  to  October  12,  1905,  one  H.  Levy  had  been  dealing 
in  such  stock  at  Chicago,  111.,  and  his  name  then  appeared  in  a 
list  of  persons  engaged  as  brokers  in  that  city,  at  which  time 
he  notified  the  plaintiff  that  his  offer  to  sell  25,000  shares  of 
the  Galice  Consolidated  Mines  Co.  at  5 J  cents  per  share  was 
accepted,  whereupon  he  directed  that  the  certificates,  properly 
indorsed,  should  be  sent  to  the  Garfield  Bank  of  Chicago,  with 
instructions  to  hold  the  stock  until  the  money  stipulated  should 
be  paid.  The  plaintiff  thereupon,  without  making  any  other 
indorsements  of  the  certificates,  placed  them  in  an  envelope,  to 
which  was  attached  a  bill  of  exchange  drawn  on  Lievy,  payable 
at  five  days'  sight  to  the  order  of  the  First  Xational  Bank  of 
Pendleton,  Or.,  for  $1,437.50.  The  following  address:  "Mr. 
H.  Levy,  Chicago,  111.,  care  of  Garfield  il^ational  Bank  (exami- 
nation permitted ),''  was  written  on  the  envelope,  which,  with 
its  contents,  was  delivered  to  the  Pendleton  bank  to  for^vard 
by  mail  as  indicated.  The  cashier  of  the  Pendleton  bank  wrote 
to  the  Garfield  National  Bank  of  Chicago  as  follows:  "I  in- 
close herewith  for  collection  and  return  our  regular  Xo.  38,529. 
Xo  protest.  H.  Levy.  $1,437.50" — and  placed  the  letter  and 
the  envelope  so  delivered  in  another  wrapper,  which  was  ad- 
dressed and  forwarded  by  mail  to  the  Garfield  National  Bank, 
Chicago,  111.  Soon  thereafter  the  plaintiff  received  from  Levy 
a  telegram,  which,  omitting  the  immaterial  parts,  is  as  follows : 

"Stock  not  at  Garfield  Bank.  If  you  mailed  it  to  Garfield 
National  Bank,  notify  postmaster  by  mail  to  deliver  it  to  the 
Garfield  Bank,  56  Fifth  avenue.  Postmaster  will  not  recog- 
nize instructions  by  wire.  There  is  no  Garfield  National  Bank. 
Wire  answer." 

Upon  the  receipt  of  this  message  the  Pendleton  bank,  com- 
plying with  the  plaintiff's  request,  instructed  the  postmaster  at 
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Chicago  to  deliver  the  envelope  containing  the  papers  specified, 
as  thus  directed  by  T^evy.  The  Garfield  Bank  was  not  organized 
as  a  bankiAg  corporation,  and  never  did  any  legitimate  i)ankiiig 
business;  but  Levy,  or  one  George  R.  Neville,  had  procured  its 
name  to  be  inserted  in  the  Rand-McNally  Bankers'  Directory, 
with  address  as  1028  E.  Garfield  boulevard,  in  order  to  advance 
their  fraudulent  schemes.  The  Garfield  Bank  is  a  pretended  in- 
stitution, and  as  such  was  conducted  by  Levy,  Xeville  and  others 
to  promote  their  criminal  operations  in  securing  possession  of 
unlisted  mining  stocks  which  they  disposed  of  without  making 
any  returns  in  money  therefor.  The  plaintiff,  prior  to  October 
12,  1905,  had  never  done  any  business  with  Levy  or  his  asso- 
ciates; nor  did  he  know  either  of  them,  or  such  simulated  bank, 
or  their  method  of  doing  business.  The  Garfield  Bank,  upon  the 
receipt  of  the  envelope  mentioned,  and  without  any  authority 
therefor,  delivered  the  certificates  to  Levy,  who  sold  all  the  stock 
in  question  to  brokers  at  prices  not  exceeding  two  cents  per 
share ;  and  neither  he,  his  associates  nor  the  bank  ever  made  any 
payment  therefor,  or  accounted  in  any  manner  for  the  certifi- 
cates. The  method  whereby  the  plaintiff  was  deprived  of  the 
stock  was  practiced  by  Levy  and  Neville  prior  thereto  in  dis- 
possessing many  other  persons  of  like  property.  .  Levy,  in  No- 
vem,ber,  1905,  was  arrested  and  held  under  an  indictment,  \vhich 
charged  him  with  using  the  United  States  mails  for  fraudulent 
purposes,  and  Neville,  to  escape  apprehension,  left  Chicago,  and 
is  a  fugitive  from  justice.  The  stock  in  question,  after  several 
transfers,  was  purchased  by  the  defendants:  J.  H.  Pickard, 
10,000  shares  for  $325;  H.  A.  Combs,  5,000  shares  for  $162.50; 
and  the  Harry  S.  Lewis  &  Co.,  a  corporation,  10,000  shares  for 
$300.  Each  of  the  defendants  last  named  was  a  homi  fide  pur- 
chaser of  the  stock  for  value,  and  obtained  a  certificate  therefor, 
relying  upon  the  authority  conferred  by  the  assignment  and 
power  of  attorney,  and  each  secured  such  property  without  no- 
tice or  knowledge  of  any  claim  thereto  on  the  part  of  the  plain- 
tiff. Based  on  these  facts,  which  in  a  more  extended  form  the 
court  adopted  as  its  findings,  the  temporary  injunction  that  had 
60  Or. 36 
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been  issued  was  dissolved,  and  the  suit  dismissed,  from  wluch 
decree  the  plaintiff  appeals.  Affikmed. 

This  case  was  submitted  on  briefs  under  the  proviso  of  Rule 
16:  50  Or.  580. 

For  appellant  there  was  a  brief  over  the  names  of  Mr.  James 
A,  Fee,  Mr,  L,  B,  Eeeder  and  McCourt  &  Phelps. 

For  respondent  there  was  a  brief  over  the  name  of  Mr,  Harry 
K,  Sargent, 

Mr.  Justice  Moore  delivered  the  opinion  of  the  eonrt. 

1.  It  is  contended  by  plain tiff^s  counsel  that  the  mode  adopted 
by  Levy  to  secure  possession  of  the  stock  constitutes  larceny 
whereby  no  title  passed  by  his  delivery  of  the  certificates  to  the 
persons  from  whom  the  defendants,  answering  herein,  obtained 
them,  and  hence  an  error  was  committed  in  dismissing  the  suit. 
In  support  of  the  doctrine  thus  maintained  two  decisions  of 
this  court  are  cited.  In  Siate  v.  Skinner,  29  Or.  599  (46  Pae. 
368),  the  defendant  was  indicted  for  the  crime  of  larceny  by 
bailee.  At  his  trial  evidence  was  introduced  tending  to  show 
that,  as  an  agent  of  a  building  and  loan  association,  the  defend- 
ant falsely  represented  to  one  R.  B.  Dixon  that,  in  order  to  se- 
cure a  loan  of  money  from  his  principal,  the  applicant,  as  a 
condition  and  guaranty  of  good  faith,  was  required  to  advance 
1  per  cent  of  the  sum  desired,  $10  of  which  was  to  be  paid  for 
procuring  and  examining  an  abstract  of  the  title  to  the  farm 
land  offered  as  security,  if  the  loan  was  approved,  and  the  re- 
mainder to  be  credited  on  the  note  given  as  evidence  of  the  in- 
debtedness;  but  if  the  application  for  the  loan  was  rejected,  the 
money  so  paid  was  to  be  returned.  Dixon  thereupon  applied 
for  a  loan  of  $10,000,  and  gave  the  defendant  $100,  which  the 
latter  converted  to  his  own  use.  A  judgment  of  conviction  hav- 
ing ])ecn  rendered,  the  defendant  appealed;  his  counsel  main- 
taining that  the  evidence  was  insufficient  to  establish  the  exist- 
ence of  any  trust  relation  between  the  defendant  and  Dixon, 
and  hence  the  trial  court  erred  in  refusing  to  direct  a  verdict  of 
accjuittal  as  requested.     In  affirming  the  judgment  it  was  held 
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that  the  evidence  was  sufficient  to  show  that  Dixon  parted  with 
the  title  to  the  money  advanced  only  in  case  a  loan  was  made, 
and  for  that  reason  the  testimony  was  sufficient  to  warrant  a 
conviction.  In  deciding  that  case  an  excerpt  from  the  opinion 
of  Mr.  Justice  Caton,  in  Welsh  v.  People,  17  111.  339,  is  taken 
in  distinguishing  between  simple  larceny  and  larceny  by  bailee 
as  follows: 

'*Where  *  *  the  alleged  larceny  is  perpetrated  by  obtaining 
the  possession  of  the  goods  by  the  voluntary  act  of  the  owner 
under  the  influence  of  false  pretenses  and  fraud,  *  *  there  is 
no  real  difficulty  in  deducing  the  correct  rule  by  which  to  de- 
termine whether  the  act  was  a  larceny  and  felonious,  or  a  mere 
cheat  and  swindle.  The  rule  is  plainly  this:  If  the  owner  of 
the  goods  alleged  to  have  been  stolen  part?  with  both  the  pos- 
session and  the  title  to  the  goods  to  tbe  alleged  thief,  then 
neither  the  taking  nor  the  conversion  is  felonious.  It  can  but 
amount  to  a  fraud.  It  is  obtaining  goods  under  false  pretenses. 
If,  however,  the  owner  parts  with  the  possession  voluntarily, 
but  does  not  part  with  the  title,  expecting  and  intending  that 
the  same  thing  shall  be  returned  to  him,  or  that  it  shall  be 
disposed  of  on  his  account,  or  in  a  particular  way,  as  directed 
or  agreed  upon,  for  his  benefit,  then  the  goods  may  be  feloniously, 
converted  by  the  bailee,  so  as  to  relate  back  and  make  the  tak- 
ing and  conversion  a  larceny.  The  pointed  inquiry  in  such  a 
case  must  always  arise,  did  the  owner  part  with  the  title  to 
the  thing,  and  was  the  legal  title  vested  in  the  prisoner?  If 
so,  he  was  not  guilty  of  larceny." 

The  other  case  is  State  v.  Ryan,  47  Or.  338  (82  Pac.  703: 
1  L.  R.  A.,  N.  S.,  862),  in  which  the  defendant  was  charged 
with  the  crime  of  larceny.  At  his  trial  testimony  was  intro- 
duced tending  to  show  that  pursuant  to  hi?  fraudulent  repre- 
sentations he  induced  one  John  F.  Eoth  to  deliver  to  him  $2,000 
as  evidence  of  responsibility  to  hold  a  sum  of  money  claimed 
to  have  been  staked  on  a  trial  of  human  speed,  which  proved  to 
be  a  fake  race.  The  court  thereupon  charged  the  jury  inter  alia 
as  follows: 

"So  you  are  to  consider  whether  or  not  this  whole  transac- 
tion was  a  mere  scheme  or  device  to  steal  Roth'?  money." 
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An  exception  having  been  taken  to  such  language,  it  was  con- 
tended by  defendant's  coun.sel,  on  an  appeal  from  a  judgment 
of  conviction,  that  an  error  was  thus  committed.  In  affirming 
the  judgment,  a  part  of  the  opinion  of  Mr.  Justice  Catok 
(Welsh  V.  People,  17  III.  339),  is  again  quoted,  and  it  was 
ruled  that,  if  the  possession  of  the  money  was  obtained  by 
fraud,  trick  or  device,  and  tlie  owner  intended  to  part  with 
the  title  when  he  surrendered  the  control,  the  offense,  if  any, 
was  obtaining  money  under  false  pretenses,  but  that,  though 
the  possession  might  have  been  secured  in  the  manner  last  in- 
dicated, yet,  if  the  owner  did  not  intend  to  part  with  the  title, 
the  crime  was  larceny,  and  hence  the  instruction  was  a  correct 
statement  of  the  law  applicable  to  the  facts  involved. 

2.  The  elementary  proposition  thus  announced  is  undoubtedly 
controlling  in  tlie  case  at  bar,  and  the  question  to  be  consid- 
ered is,  whether  or  not  the  delivery  of  the  certificates  to  the 
Garfield  Bank  of  Chicago,  manifests  an  intention  on  the  part 
of  the  plaintiff  to  dispose  of  the  title  to  the  property,  or  evinces 
such  conduct,  on  his  part,  as  to  estop  him,  as  is  alleged  in  the 
answer,  from  asserting  any  right  to  the  stock  as  against  the 
parties  who  purchased  it  in  good  faith,  for  a  valuable  considera- 
tion, and  without  any  notice  or  knowledge  of  the  means  adopted 
to  effectuate  the  transfer.  x\  certificate  of  stock  is  the  written 
evidence  of  the  right  of  a  party  to  a  pro  raia  share  of  the  net 
profits  of  a  corporation  when  declared,  or  to  a  like  share  of  all 
its  property,  after  the  payment  of  its  debts,  in  case  of  a  disso- 
lution of  the  artificial  being.  Such  certificates  are  not  negotia- 
ble instruments;  but  the  owners  thereof  have  frequently  been 
held  to  have  been  estopped  to  assert  any  title  thereto  as  against 
bona  fide  purchasers  thereof  for  value,  without  notice  of  the 
rights  of  prior  holders.  This  rule  is  founded  upon  the  princi- 
ple that,  when  the  owner  of  corporate  stock  voluntarily  delivers 
to  another  a  certificate  evidencing  a  right  to  participate  in  the 
profits  or  property  of  a  corporation,  indorsed  in  blank,  but 
containing  all  the  indicia  of  ownership  of  the  property,  he  is  es- 
topped to  assert  a  title  thereto  as  against  a  person,  who  in  good 
faith  and  for  value,  purchased  the  certificate  from  the  apparent 
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owner,  relying  upon  the  written  assignment.     The  reason  ad- 
vanced for  this  rule  is  thus  stated  by  a  text-writer : 

''In  view  of  the  custom  by  which  certificates  indorsed  in  blank 
are  transferable  from  hand  to  hand,  like  negotiable  paper,  the 
owners  of  such  certificates  should  be  required  to  use  the  utmost 
care  and  diligence  in  their  safe  keeping.  If  a  bona  fide  pur- 
chaser should  be  deceived  through  any  negligence  or  want  of 
diligence  in  this  respect,  justice  requires  that  the  owner  should 
suffer  the  loss":  Morawetz,   Priv.   Corp.    (2  ed.),.§190. 

As  supporting  the  text  quoted,  the  case  of  Shaituck  v.  Amer- 
ican Cement  Co.  205  Pa.  St.  197  (54  Atl.  785:  97  Am.  St.  Rep. 
735)  aflfords  a  good  illustration.  In  that  case  the  plaintiff  se- 
cured a  title  to  certain  certificates  of  stock,  issued  by  the  de- 
fendant to  another,  and  delivered  to  him  with  an  assignment 
and  power  of  attorney  indorsed  thereon  in  blank.  Without  sur- 
rendering the  certificates  and  obtaining  others  in  lieu  thereof, 
or  filling  the  blank  spaces  in  the  indorsement,  the  plaintiff  took 
the  certificates  to  brokers  with  whom  he  had  been  accustomed 
to  deal.  The  certificates,  inclosed  in  an  envelope  on  which  the 
plaintiff's  name  was  written,  were  placed  in  a  pocketbook  in  a 
safe  in  which  the  brokers  were  in  the  habit  of  keeping  securities 
belonging  to  their  customers.  One  of  the  brokers,  without  au- 
thority from  or  knowledge  of  the  plaintiff,  took  the  certificates 
from  the  wrapper  and  pledged  them  to  a  bank  as  collateral 
security  for  a  bona  fide  loan  of  money,  made  to  him  in  the  name 
of  his  firm,  without  notice  of  any  interest  of  the  plaintiff 
therein.  Default  having  been  made  in  the  payment  of  the  sum 
lent,  the  bank  sold  the  certificates  to  third  parties,  whereupon 
a  suit  was  instituted  to  enjoin  the  defendant  from  transferring 
on  its  books  such  certificates  and  issuing  others  in  place  thereof. 
The  relief  sought  was  granteil  by  the  lower  court,  but  on  ap- 
peal, the  decree  was  reversed,  the  court  holding  that  the  rights 
of  a  bona  fide  holder  as  against  the  true  owner  of  the  stock  to 
whom  the  apparent  owner  had  sold  or  pledged  it,  do  not  de- 
pend on  a  negotiable  character  of  the  certificates,  but  rest  on 
the  principle  that,  where  one  has  conferred  upon  another  by  a 
written  transfer  all  the  indicia  of  ownership  of  property,  he  is 
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estopped  to  assert  title  to  it  as  against  a  third  person,  who  has 
in  good  faith  purchased  it  for  value  from  the  apparent  owner. 
So,  too,  in  McNeil  v.  Tenth  National  Bank,  46  N.  Y.  325  (7 
Am.  Rep.  341),  it  was  held  that,  where  the  owner  of  bank 
stock  delivers  to  his  brokers,  to  secure  a  balance  of  account,  cer- 
tificate of  shares,  indorsed  with  blank  assignment,  and  irrevo- 
cable power  of  transfer,  and  the  brokers  without  his  knowledge 
pledge  the  shares  with  other  securities  for  advances,  one  who 
pays  the  advances  at  the  brokers'  request,  and  in  good  faith 
receives  from  them  the  certificates  and  other  securities,  is  en- 
titled to  hold  the  shares  as  against  the  owner  for  the  full 
amount  of  the  advances  remaining  unpaid,  after  the  other  se- 
curities are  exhausted.  In  deciding  that  case  Mr.  Justice 
Rapallo,  speakine  for  the  court,  says : 

"It  must  be  conceded  that,  as  a  general  rule,  applicable  to 
property  other  than  negotiable  securities,  the  vendor  or  pledgor 
can  convey  no  greater  right  or  title  than  he  has.  But  this  is  a 
truism,  predicable  of  a  simple  transfer  from  one  party  to  an- 
other where  no  other  element  intervenes.  It  does  not  interfere 
with  the  well-established  principle  that,  where  the  true  owner 
holds  out  another,  or  allows  him  to  appear,  as  the  owner  of  or 
as  having  full  power  of  disposition  over  the  property,  and  inno- 
cent third  parties  are  thus  led  into  dealing  with  such  apparent 
owner,  they  will  be  protected.  Their  rights  in  such  cases  do  not 
depend  upon  the  actual  title  or  authority  of  the  party  with 
whom  they  deal  directly,  but  are  derived  from  the  act  of  the 
real  owner,  which  precludes  him  from  disputing  as  against 
tliem  the  existence  of  the  title  or  power  which,  through  negli- 
gence or  mistaken  confidence,  he  caused  or  allowed  to  appear  to 
lie  vested  in  the  party  making  the  conveyance." 

To  the  same  effect  see,  also,  26  Am.  &  Eng.  Enc.  Law  (2  ed.), 
879;  10  Cyc.  631;  Brittan  v.  Oakland  Bank,  124  Cal.  282  (57 
Pac.  84:  71  Am.  St.  Rep.  58)  :  Walker  v.  Detroit  Transit  By. 
Co.  47  Mich.  338  (11  N.  W.  187)  ;  Mount  Holly,  etc.,  Co.  v. 
Ferree,  17  N.  J.  Eq.  117;  Pennsylvania  E,  Co/s  Appeal,  86  Pa. 
St.  80;  Wood's  Appeal,  92  Pa.  St.  379  (37  Am.  Rep.  694); 
Burton's  Appeal,  93  Pa.  St.  214. 

3.  In  the  case  at  bar  the  Garfield  Bank  of  Chicago  was  evi- 
dently organized  to  promote  the  fraudulent  practices  of  Levy 
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and  his  associates,  who  knew  that  certificates  of  stock,  assigned 
in  blank,  would  not  in  all  probability  be  sent  to  strangers  as 
intending  purchasers.  The  insertion  in  a  bankers'  directory  of 
such  pretended  institution  would  allay  suspicion,  and  give  color 
to  Levy^s  apparent  honesty,  when  he  requested  the  plaintiff  to 
send  the  certificates  to  that  bank,  properly  indorsed,  to  be  held 
until  the  consideration  agreed  upon  had  been  paid.  The  First 
National  Bank  of  Pendleton,  instead  of  mailing  the  'certificates 
to  its  regular  correspondent  in  Chicago,  which  would  undoubt- 
edly have  been  done  except  for  the  plaintiff's  request,  obeyed 
his  direction,  and  sent  the  papers,  and  ultimately  caused  the 
postmaster  of  that  city  to  deliver  them  to  the  simulated  bank. 
That  the  scheme  throughout  was  the  rankest  kind  of  fraud  will 
be  admitted.  The  plaintiff,  however,  voluntarily  made  such 
bank  his  agent,  clothed  with  apparent  authority,  and  surren- 
dered possession  of  the  certificates  with  the  intent  that  the  title 
to  the  stock  should  be  transferred  to  Levy,  and  the  only  breach 
of  the  agreement  consists  in  his  failure  to  pay  the  consideration 
which  he  had  promised  for  the  stock.  The  facts  herein  are  not 
the  same  as  in  State  v.  Skinner,  29  Or.  599  (46  Pac.  368),  or 
in  State  v.  Ryan,  47  Or.  338  (82  Pac.  703 :  1  L.  R.  A.,  N.  S., 
862),  for  in  such  cases  the  title  to  the  money,  the  possession  of 
which  was  delivered  to  the  respective  defendants,  was  never  ex- 
pected to  pass  to  them. 

It  was  the  plaintiff's  voluntary  act  that  made  it  possible  for 
the  defendants,  answering  herein,  to  rely  upon  the  apparent 
ownership  of  the  stock,  evidenced  by  the  assignment  and  ir- 
revocable power  of  attorney  executed  in  blank,  and  as  a  conse- 
quence of  such  belief,  to  expend  their  money  without  notice 
of  any  adverse  right  in  or  title  to  the  stock.  The  plaintiff's 
intention  to  transfer  the  title  to  the  stock,  and  his  conduct  in 
relation  thereto,  estop  him,  and  bring  the  case  within  the  rule 
that,  when  one  of  two  innocent  persons  must  necessarily  sustain 
injury  by  the  fraudulent  act  of  a  third  party,  he  who  first 
trusted  such  party,  and  placed  in  his  hands  the  means  of  com- 
mitting the  wrong,  must  bear  the  loss.  . 

The  decree  is  therefore  affirmed.  Affirmed. 
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giijIjEtt  v.  dodge. 

8»Pac.74i. 

Corporations— AG RBBMENT  of  Organizbrs— Wxiqht  of  Evidence. 

Where  plaintiff,  defendantH.  and  others  holding  an  option  on  mining 
property,  transferred  It  to  a  corporation  formed  by  them,  taking  stock  accord- 
ing to  their  interest  In  the  option,  and,  the  option  expiring,  defendants  pur- 
chased the  property  on  their  own  account,  evidence  In  a  suit  to  compel  a 
conveyance  k>  the  corporation,  held  to  show  that  It  was  agreed  between  the 
holders  of  the  option,  that  the  price  of  the  property  should  b(>  paid  by  tbt> 
corporation,  and  not  that  plaintiff  and  defendants  should  pay  for  the  property 
with  their  own  funds,  and  defendants  would  not  be  required  to  convey  to  the 
corporation  in  payment  of  their  stcx'k. 

From  Lane :  James  W.  Hamilton,  Judge. 

Suit  by  E.  F.  Gillett  against  W.  H.  Dodge,  C.  Runyard  and 
the  Sunset  Gold  Hill  Mining  Co.,  resulting  in  a  decree  for  de- 
fendants, from  which  this  appeal  is  taken.   .  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Lark  Bilyeu. 

For  respondents  there  was  a  brief  over  the  name  of  IVoorf- 
cock  &  Potter,  with  an  oral  argument  by  Mr.  Edwin  0,  Potter, 

Per  Curiam.  This  is  a  suit  brought  by  a  trustee  and  stock- 
holder of  a  corporation,  against  two  of  his  co-trustees  to  compel 
the  latter  to  convey  to  the  corporation  certain  mining  property. 
.After  the  suit  had  been  commenced,  the  corporation  was,  by 
order  of  the  court,  made  a  party  defendant,  and  answered,  ad- 
mitting the  allegations  of  the  complaint  and  praying  for  the 
same  relief  as  the  plaintiff.  There  are  no  questions  of  law  in 
the  case,  and  a  brief  reference  to  the  facts  will  be  sufficient.  In 
November,  1902,  one  Olstoii,  who  had  an  option  from  Young 
and  Fischer  for  the  purchase  of  the  Sunset  group  of  mines  in 
the  Blue  River  district,  interested  one  T.  S.  Cogswell,  a  mining 
broker  in  Seattle,  in  the  enterprise,  and  he  in  turn  persuaded 
the  plaintiff,  Gillett,  and  the  defendants.  Dodge  and  Runyard. 
to  visit  the  mines  with  a  view  to  investing.  After  inspecting 
the  property,  Gillett,  Dodge  and  Runyard  agreed  to  take  a 
tliree-fourths  interest  in  the  option,  advancing  $1,500  to  secure 
the  same;  the  remaining  one- fourth  to  belong  to  Olston  and 
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Cogswell  as  a  consideration  for  their  services  in  promoting  the 
enterprise.  On  December  16,  1902,  the  five  persons  above  named 
organized  the  Sunset  Gold  Hill  Mining  Co.,  a  corporation,  under 
the  laws  of  the  State  of  Washington,  with  a  capital  stock  of 
$1,000,000,  divided  into  1,000,000  shares  of  the  par  value  of  $1 
each,  for  the  purpose  of  handling  and  developing  the  property, 
under  an  agreement  that  the  respective  interests  of  the  parties 
shoidd  be  transferred  to  the  corporation,  and  they  should  take 
stock  in  pajrment  therefor.  In  pursuance  of  this  arrangement, 
Gillett,  Dodge  and  Kunyard  each  subscribed  for  250,000  shares, 
and  Cogswell  and  Olston  for  125,000  each,  and  these  five  persons 
were  elected  trustees.  Each  of  the  persons  named  thereupon 
conveyed  to  the  corporation  his  interest  in  the  contract  or  option 
for  the  purchase  of  the  mining  property,  in  consideratioD-  of 
which  the  corporation  issued  and  delivered  to  him  paid-up  cap- 
ital stock  to  the  amount  of  his  original. subscription.  They  there- 
upon donated  to  the  treasury  of  the  corporation  200,000  shares 
of  stock  to  be  sold  for  the  benefit  of  the  company ;  the  proceeds 
to  be  expended  as  directed  by  the  trustees,  or  a  majority  of  them, 
for  any  and  all  purposes,  which  they  might  deem  necessary  in 
conducting  and  carrying  on  the  business.  Two  of  the  trustees 
went  East  for  the  purpose  of  selling  treasury  stock,  but  were 
unable  to  dispose  of  the  same,  and  neither  the  corporation  nor 
the  promoters  thereof  provided  money  with  which  to  take  care 
of  the  option  when  it  matured,  and  it  expired  by  limitation  on 
May  10,  1903.  Thereafter,  the  defendant  Dodge  purchased  the 
property  on  his  own  account  and  conveyed  a  one-half  interest 
therein  to  his  codefendant,  Eunyard. 

The  object  of  this  suit  is  to  have  them  decreed  to  hold  the 
title  80  purchased  in  trust  for  the  corporation.  The  complaint 
alleges,  and  the  plaintiff  insists,  that  the  original  contract  or 
agreement  between  Cogswell  and  Olston,  .and  Gillett,  Dodge  and 
Sunyard  was  that  the  latter  should  purchase  and  pay  for  the 
mining  property  with  their  own  funds,  and  then  convey  it  to 
the  corporation  in  payment  of  the  capital  stock  subscribed  for  by 
them,  and  that  the  purchase  made  by  Dodge  after  the  expira- 
tion of  the  option  was  in  fraud  of  his  copromoters,  and  ought 
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to  be  declared  to  be  for  their  benefit.  These  positions  are  con- 
troverted by  the  defendants,  who  claim  that  the  understanding 
was  that  the  payments,  due  on  the  purchase  price  of  the  mines 
should  be  paid  by  the  corporation  from  the  proceeds  of  the  sale 
of  its  treasury  stock,  and  that  as  no  money  was  received  from 
that  source,  and  none  provided  by  the  promoters,  the  option 
expired  by  limitation,  and  thereafter  Dodge  purchased  the  prop- 
erty on  his  own  account  with  the  knowledge  and  consent  of  all 
parties.  The  evidence  on  these  questions  is  conflicting,  but  a 
careful  examination  of  the  record  satisfies  us  that  the  trial  court 
was  right  in  finding  in  favor  of  the  defendants.  They  are  sup- 
ported on  the  point  that  the  purchase  price  of  the  mining  prop- 
erty was  to  be  paid  by  the  corporation  from  the  proceeds  of 
the  sale  of  the  treasury  stock  by  Mr.  Douglas,  the  attorney 
under  whose  advice  the  corporation  was  formed,  and  who  pre- 
pared the  several  papers  necessary  to  carry  out  the  plans  of 
the  incorporators,  and  who  was  familiar  with  all  the  transac- 
tions in  reference  to  the  matter,  and  also  by  letters  written  by 
the  plaintiff  and  Olston. 

Douglas  testifies  that,  according  to  his  understanding,  Gillett, 
Dodge  and  Runyard  were  under  no  obligation  to  purchase  the 
]jroperty  with  their  own  funds,  but  that  the  treasury  stock  of 
the  corporation  was  to  be  sold  to  raise  money  with  which  to 
complete  such  purchase,  and  that  the  stock  subscribed  for  by 
the  respective  parties  was  fully  paid  up  by  the  transfer  to  the 
corporation  of  the  subscriber's  interest  in  the  option.  Olston 
wrote,  under  date  of  January  28,  1903,  to  Runyard :  "As  soon 
as  any  money  appears  in  the  treasury,  better  make  a  payment 
on  the  purchase  price."  On  February  9th,  he  wrote:  "If 
things  are  lianging  fire  back  East,  I  wish  you  would  advance 
the  company  ten  or  fifteen  hundred  with  which  to  make  a  pay- 
ment, as  we  must  avoid  the  possibility  of  any  complications." 
On  March  26th  he  wrote  Gillett:  "I  have  felt  that  Cogswell 
and  I  have  been  more  than  fair  in  the  Sunset  deal  and  believ- 
ing that  you  and  Dodge  have  disposed  of  stock  with  which  to 
pay  for  the  mine  as  agreed  upon  by  the  directors,  and  one-fourth 
of  which  Mr.  Cogswell  and  I  contributed,  I  deem  it  but  fair 
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and  just  that  a  part  of  the  consideration  be  paid  now  to  avoid 
any  trouble  and  litigation."  And,  again,  on  the  29th:  *^Mr. 
Cogswell  and  I  shall  protect  ourselves  by  having  the  considera- 
tion deposited  in  case  of  failure  of  the  company  to  make  pay- 
ment on  that  day."  On  March  7th,  the  plaintiff  wrote  to  Dodge, 
who  was  East  for  the  purpose  of  selling  stock :  "Don't  let  any 
decent  offer  go  by  for  a  big  block  —  anything  above  20,000 
dollars  for  the  150  or  even  200  thousand  shares,  for  we  must 
get  this  property  sure,  as  there  are  parties  after  it  that  are 
willing  to  pay  five  times  as  much  as  we  do."  And,  again,  on 
March  23d,  he  wrote  to  Dodge,  advising  him  that  he  (Gillett) 
had  *T)ought  out"  Bunyard,  and  that  "now  it  is  you  and  me  to 
carry  the  thing  through,  and  I  believe  we  can.  I  have  a  good 
help  here  on  this  end,  but  not  near  enough  to  carry  it  through, 
so  push  all  you  can  and  come  on  when  you  like,  only  raise  all 
possible  for  we  will  need  it  or  lose  all.  Take  any  reasonable 
offer  for  a  big  block  of  the  stock.  Don't  hesitate  to  use  your 
own  judgment,  only  get  it  and  I  will  stand  by  you."  And,  on 
the  same  day,  he  wired  Dodge:  "Go  ahead,  close  quick,  make 
more  concessions  if  necessary." 

These  letters  and  telegrams  were  written  and  sent  before  there 
was  any  controversy  between  the  parties,  and  quite  clearly  indi- 
cate that  the  understanding  of  Olston  and  Gillett  was  that  the 
property  should  be  paid  for  by  the  corporation  from  the  proceeds 
of  the  stock  to  be  sold  by  it.  It  is  reasonably  clear,  therefore, 
that  Dodge  was  under  no  obligation  to  take  up  the  option  with 
his  own  funds*  for  the  benefit  of  the  corporation,  and  violated 
no  duty  to  it  in  doing  so.  The  purchase  of  the  property  by  him, 
after  the  expiration  of  the  option  held  by  the  corporation,  was 
open  and  above  board,  and  with  the  knowledge  and  consent  of 
his  associates.  They  were  all,  with  perhaps  the  exception  of 
Cogswell,  at  Eugene  at  the  time,  and  were  without  funds  and 
unable  to  raise  money  with  which  to  pay  their  shares  of  the  pur- 
chase price.  They  were  informed  by  the  owners  of  the  property 
after  the  expiration  of  the  option  that  it  would  be  sold  to  the 
first  party  who  desired  to  purchase  it  at  the  price  demanded. 
Plaintiff  had  no  money  witli  which  to  make  the  purchase,  and 
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said  he  was  sorry  to  lose  the  property,  but  had  nothing  more  to 
say,  as  the  time  had  expired.  Dodge's  purchase  was  made  openly, 
Sifier  consulting  and  advising  with  his  attorney,  and  there  is  no 
disclosure  by  the  record  which  will  justify  a  court  in  decreeing 
that  he  should  now  convey  it  to  the  corporation  which  had  lost 
its  rights  by  not  complying  with  the  option. 

Decree  affirmed.  Affibmed. 


Argued  19  Man-h,  decldt'd  Id  April,  1W7. 

COOPER  V.  STRAUBER. 

80  Pac.MI. 

MoRTO AGES— Absolute  Deed—Evidence. 

In  a  8Uit  to  have  a  deed  declared  a  mortfiriuce,  and  for  permltision  to  redeem, 
on  the  claim  that  pialntlfT  transferred  his  Interest  In  the  contract  for  the  deed 
to  defendant  only  to  Hecure  a  loan,  evidence  examined,  and  held  suillclent  to 
sustain  the  flndlng,  that  the  tranHfer  wait  intende<l  as  an  at>Kolute  Kale  of 
plaintiff's  Interest  In  the  contract. 

From  Polk:  William  Galloway,  Judge. 

Snit  by  Alexander  Cooper  against  Michael  Strauber  and  wife 
to  declare  a  deed  in  favor  of  defendants,  a  mortgage,  and  for 
permission  to  redeem.  From  a  decree  in  favor  of  defendants, 
plaintiff  appeals.  Affiemed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr, 
Frank  Holnues, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  Carey  F.  Martin, 

Mk.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  declare  a  deed  held  by  the  defendant  to  cer- 
tain real  property  to  be  a  mortgage,  and  for  permission  to 
redeem.  On  September  30,  1902,  the  plaintiff  contracted  with 
Tilmon  Ford  for  the  i)urchase  of  the  real  property  in  contro- 
versy, for  the  ?um  of  $690.  One  hundred  dollars  of  the  pur- 
chase price  was  paid  down,  and  the  remainder  was  to  be  paid 
in  installments  on  May  1st  of  each  year.  At  the  time  of  the 
contract  the  plaintiff  and  his  son,  William,  were  partners,  and 
the  first  payment  was  made  from  the  proceeds  of  logs  cut  and 
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sold  by  them.  After  the  making  of  the  contract  the  plaintiff 
and  his  son  went  into  possession  of  the  property  and  cut  and 
sold  from  the  land,  logs,  from  the  proceeds  of  which  they  made 
payment  of  $200  on  May  1,  1903.  On  February  6,  1904,  the 
plaintiff  assigned  and  transferred  to  the  defendant,  who  is  the 
father-in-law  of  William,  all  his  interest  in  the  Ford  contract 
for  $160,  and  thereafter  the  latter  made  the  deferred  payments, 
and  on  March  25,  1905,  received  a  deed  from  Ford.  The  son 
William  died  in  August,  1904.  The  plaintiff  alleges  and  testi- 
fies that  the  assignment  and  transfer  of  his  interest  in  the  Ford 
contract  to  the  defendant  was  for  the  purpose  of  securing  the 
pa}Tnent  of  $160  borrowed  by  him ;  while  the  defendant  claims 
that  the  plaintiff  and  his  son,  being  unable  to  agree,  he  (de- 
fendant) purchased  the  plaintiff's  interest  in  the  contract  at  the 
request  of  the  son  or  of  the  son's  wife. 

The  court  below  found  in  favor  of  the  defendant,  and  in  our 
opinion  its  finding  is  supported  by  the  great  weight  of  the  tes- 
timony. The  plaintiff's  testimony  stands  practically  alone  and 
uncorroborated,  while  that  of  the  defendant  is  supported  by 
that  of  William's  wife,  Mr.  Carey  F.  Martin  and  Mr.  Ford. 
Mrs.  Cooper  says  that  the  plaintiff  and  her  husband  did  not  get 
along  harmoniously,  in  consequence  of  which  it  was  agreed 
between  them,  in  her  presence,  that  if  her  husband  could  raise 
the  money,  the  plaintiff  would  sell  out  to  him  for  $160,  which 
was  his  share  of  the  money  paid  on  the  contract,  with  interest. 
At  her  husband's  request,  she  telephoned  her  father,  the  defend- 
ant, to  ascertain  whether  he  could  furnish  the  money,  and  made 
an  appointment  with  him  to  meet  her  husband  and  the  plaintiff 
at  Salem,  to  consummate  the  sale;  that  on  the  day  appointed 
her  husband  and  his  father  went  to  Salem  for  the  purpose  stated, 
and  on  their  return  told  her  that  they  had  consummated  the 
deal  as  agreed  upon,  and  plaintiff  said :  "My  father  had  every- 
thing in  his  hands  now  that  he  deeded  it  away  to  him";  that 
plaintiff  remained  on  the  place  for  a  short  time  thereafter,  and 
then  went  away  and  did  not  return  for  a  month  or  such  a  mat- 
ter; that  after  the  death  of  her  husband,  in  August,  1904,  the 
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plaintiflf  took  and  removed  from  the  place  all  the  things  belong- 
ing to  or  claimed  by  him. 

The  defendant  testified  that  in  response  to  a  telephone  mes- 
sage from  his  daughter,  he  came  to  Salem,  on  February  6.  1904, 
prepared  to  purchase  the  plaintiff's  interest  in  the  Ford  con- 
tract; that  after  having  the  contract  examined  by  an  attorney, 
and  ascertaining  that  it  could  be  lawfully  assigned,  he  made 
the  purchase  and  paid  the  consideration;  that  the  transaction 
was  intended  to  be,  and  was,  an  absolute  sale  and  transfer  of 
all  plaintiff's  interest,  and  was  not  intended  as  a  mortgage. 

Mr.  Martin  says  that  on  February  6,  1904,  the  defendant 
brought  the  Ford  contract  to  him,  to  ascertain  if  it  could  be 
lawfully  assigned  without  Mr.  Ford's  consent,  and  being  ad- 
vised that  it  could,  he  and  plaintiff,  and  plaintiff's  son,  later 
came  into  the  office  and  witness  wrote  out  the  assignment,  and 
it  was  executed  and  acknowledged  by  the  plaintiff;  that  before 
it  was  executed  he  inquired  of  the  plaintiff  if  he  understood  the 
nature  of  the  assignment,  and  plaintiff  replied  that  he  did ;  that 
it  was  stated  at  the  time  by  some  of  the  parties,  witness  does 
not  remember  who,  that  by  the  transfer  plaintiff  sold  all  his  in- 
terest, and  that  thereafter  Mr.  Ford  would  have  a  new  pay- 
master; that  at  witness'  suggestion  the  parties  went  Qver  to 
Ford's  office  and  notified  him  that  plaintiff  had  sold  out  to 
defendant,  and  that  defendant  would  make  the  deferred  pay- 
ments on  the  contract. 

Mr.  Ford  testified  that  some  time  after  the  death  of  William 
Cooper  the  plaintiff  told  him  that  he  did  not  claim  any  interest 
in  the  land,  but  had  a  claim  against  the  estate  of  his  son, 
which  he  wished  to  collect;  that  while  the  contract  with  the 
witness  for  the  purchase  of  the  land  was  in  plaintiff's  name,  his 
son,  William,  had  a  one-half  interest  therein,  but  that  he,  plain- 
tiff, had  sold  out  to  his  son,  or  his  son's  wife,  for  $160,  which 
was  borrowed  of  the  defendant. 

This  testimony  shows  quite  clearly  that  the  assignment  and 
transfer  from  the  plaintiff  to  the  defendant  was  intended  as  a 
sale  of  all  his  interest  in  the  Ford  contract,  and  that  he  is 
mistaken  in  the  contention  now  made.  Affirmed. 
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Arffued  22  October,  decided  17  DeceinlHT,  1«)7. 

MARKS  V.  BL.OOMER. 

08  Pac.  140. 

From  Douglas:  James  W.  Hamilton,  Judge. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Albert  Abraham, 

For  respondent  there  was  a  brief  over  the  names  of  Mr, 
WUlianb  W.  Cardwell  and  Mr.  James  0.  Watson,  with  an  oral 
argument  by  Mr.  Cardwell. 

Opinion  by  Mb.  Commissioner  King. 

This  is  an  action  to  recover  a  balance  of  $781.83,  with  in- 
terest, alleged  to  be  due  plaintiff  from  defendant  on  a  promis- 
sory note,  and  was  argued  and  submitted  at  the  same  time  as 
the  case  of  Sutherlin  v.  Bloomer,  50  Or.  398  (93  Pac.  135),  in 
which  an  opinion  is  filed  at  this  time.  With  the  exception  of  the 
third  error  assigned  in  that  suit,  the  points  presented  and  urged 
in  this  action  are  the  same  as  in  that  proceeding. 

In  disposing  of  the  question  there  argued  as  to  the  sufficiency 
of  the  answer  to  entitle  defendant  to  a  decree  of  dismissal,  we 
necessarily  determined  all  questions  involved  in  this  appeal  ad- 
versely to  defendant's  contention. 

Based  on  the  authority  of  that  case,  we  find  there  was  no 
error  in  the  proceedings  of  the  court  below,  and  its  judgment 
must  accordingly  be  affirmed.  Affirmed. 
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Argrued  »2  Oftoln^r,  decided  17  Decemljer,  11W7. 

CHAN  III  V.  BI.OOMSR. 

96  Pa<-.  141. 

From  Douglas:  James  W.  Hamilton,  Judge. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Albert  Abraham. 

For  respondent  there  was  a  brief  over  the  names  of  Mr. 
William  W.  Cardwell  and  Mr.  James  0.  Watson,  with  an  oral 
argument  by  Mr.  Cardwell. 

Apfirmbd. 

Opinion  by  Me.  Coaimissionek  King. 

This  is  an  action  at  law  by  plaintiflE  for  the  recovery  of  a 
balance  of  $1,350,  alleged  to  be  due  him  from  defendant  on  a 
contract  for  labor.  The  bill  of  exceptions  discloses  the  same 
questions  to  be  involved  here,  as  urged  in  Sutherlin  v.  Bloomer 
(decided  on  this  date),  50  Or.  398  (93  Pac.  135),  except  as  to 
the  third  error  therein  assigned. 

That  casQ  having  determined  the  points  here  involved  ad- 
versely to  defendant's  contention,  it  follows  that  the  judgment 
of  the  circuit  court  in  this  action  must  be  affirmed. 

Affibhed. 
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Arffued  82  October,  decided  17  Dt'ceiiilKT,  1907. 
DOUOIjAS  county  bank  v.  BIjOOMER. 

ft)  Pac.  141. 

From  Douglas:  James  W.  Hamilton,  Judge. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr, 
Albert  Abraham, 

For  respondent  there  was  a  brief  over  the  names  of  Mr. 
Williani  W.  Cardwell  and  Mr,  James  0,  WaUon,  with  an  oral 
argument  by  Mr,  Cardwell, 

Affirmed. 

Opinion  by  Mr.  Commibsionbr  King. 

This  is  an  action  by  the  Douglas  Coimty  Bank  against  defend- 
ant to  recover  $300,  with  interest^  alleged  to  be  due  plaintiff 
on  a  promissory  note,  in  which  the  points  involved  are,  in  effect, 
the  same  as  in  StUherlin  v.  Bloomer  (decided  on  this  date), 
50  Or.  398  (93  Pac.  135),  except  as  to  the  third  error  there 
urged. 

The  judgment  of  the  trial  court  must  accordingly  be  affirmed. 

Affirmed. 
50  Or. 36 


562  White  v.  White.  [50  Or. 


Argued  18  July,  decided  6  August,  1907. 

WHITE  V,  WHITE. 

91  Pac.  IIW. 

From  Washington:  Thomas  A.  MoBride,  Judge. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
IT.  K,  Sargent. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Sanvuel  B.  Huston, 

Per  Curiam.  This  is  a  suit  by  the  wife  for  a  divorce  on  the 
ground  of  desertion.  The  answer  denies  the  abandonment,  and 
alleges  that  the  defendant  was  obliged  to  leave  his  home  by  rea- 
son of  the  plaintiff's  cruel  and  inhuman  treatment,  the  facta 
of  which  are  stated  by  way  of  cross-bill,  and  the  prayer  is  that 
the  suit  be  dismissed;  that  he  may  have  the  divorce  and  also  be 
allotted  an  undivided  one-third  of  her  real  property,  a  descrip- 
tion of  which  is  given.  The  allegations  of  new  matter  in  the 
answer  apd  cross-complaint  were  denied  in  the  reply,  on  which 
issues  the  cause  was  tried  and  a  decree  rendered  as  played  for 
in  the  complaint,  from  which  the  defendant  appeals. 

N"o  good  purpose  can  be  promoted  by  setting  out  any  part  of 
the  testimony,  a  perusal  of  which  persuades  us  that  no  error 
was  committed  in  granting  the  plaintiff  the  divorce,  which  de- 
cree is  affirmed.  Affirked. 
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ArKUtKl  7  AuKUMt,  dcflch'tl  :i  SeptiMnluM-.  IW)7. 
IjOGA:N^  v.  BENSON. 

»1  Pac.r)8l. 

From  Marion:  William  Galloway.  Judge. 

This  is  a  suit  to  enjoin  the  defendant,  as  Secretary  of  State, 
from  filing  a  referendum  petition,  seeking  to  invoke  the  refer- 
endum upon  House  Bill  No.  241  (Laws  1907,  p.  118),  requiring 
transportation  companies  to  grant  free  transportation  to  public 
officials. 

For  appellant  there  was  a  brief  over  the  names  of  Mr.  Andrew 
M.  Crawford,  Attorney  General,  Mr,  Lionel  R.  Webster  and  Mr. 
Seneca  Smith,  with  oral  arguments  by  Messrs.  Crawford,  Web- 
ster and  Smith. 

For  respondent  there  was  a  brief  over  the  names  of  Mr.  Dan 
J.  Malarkey  and  Mr.  John  F.  Logan,  with  oral  arguments  by 
Mr.  Malarkey  and  Mr.  Logan. 

Reversed. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  suit  was  argued  and  submitted  with  the  case  of  Stevens 
V.  Benson.  50  Or.  269  (91  Pac.  57),  and  involved  the  same  ques- 
tion; and  upon  the  authority  of  that  case  the  decree  of  the 
lower  court  is  reversed,  and  a  decree  will  be  entered  here  dis- 
solving the  injunction  and  dismissing  the  suit.        Reversed. 
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SUPREME  COURT  OF  OREGON 

EFFECTIVE    OCTOBER    1,  1907. 


TRANSCRIPTS.     . 

CONTENTS. 

Rule  1.  Transcripts  on  appeal  in  civil  cases  shall  consist 
of  a  copy  or  printed  abstract,  as  in  these  rules  provided,  of  so 
much  of  the  record  as  may  be  necessary  to  intelligibly  present 
the  questions  to  be  determined,  together  with  a  copy  of  the 
judgment  or  decree  appealed  from,  the  notice  of  appeal  and  proof 
of  service  thereof,  and  of  the  undertaking  on  appeal;  and.  in 
criminal  cases,  the  indictment  and  demurrer,  if  any,  the  journal 
entries  of  the  plea,  trial,  verdict  and  judgment,  and  any  other 
order  involving  the  merits  and  necessarily  affecting  the  judg- 
ment; the  bill  of  exceptions,  if  there  be  one,  and  the  notice  of 
appeal  and  certificate  of  probable  cause,  if  any.f  If  the  appeal  is 
from  a  decree,  the  transcript  shall  be  accompanied  by  the  orig- 
inal  testimony,   depositions,   and   other  papers  containing  the 


•Power  to  Prescribe  Rules. — ^The  supreme  court  has  both  inherent  and 
statutory  power  to  prescribe  reasonable  rules  for  the  conduct  of  Its  busi- 
ness iCamep  v.  Barrett,  4  Or.  171 ;  Coyote  Gold  Min.  Co.  v.  Ruble, 
9  Or.  121),  and  such  rules,  while  In  force,  must  be  applied  to  all  ciiaos 
that  come  within  their  provisions.  No  discretion  can  be  exercised  as  to 
their  application  unless  such  discretion  is  authorized  by  the  rules;  thus, 
where  the  rules  (6  Or.  VII-XV)  did  not  provide  for  extending:  the  time 
within  which  to  apply  for  a  reheariner,  a  petition  filed  after  the  expiration 
of  the  time  limited  by  the  rule  was  disregarded:  Coyote  Gold  Min.  Co.  v. 
Ruble,  9  Or.  121. 

tOMiTTiNO  Unnecessary  Matter. — The  transcript  should  not  be  en- 
cumbered with  useless  matters,  such  as  the  repetition  of  the  title  of  the 
case,  sigrnatures  of  officers  and  attorneys,  and  fllingr  marks:  Ferguson  v. 
Byers,  40  Or.   468,  476    (69  Pac.  32). 
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evidence  heard  or  offered  on  the  trial,  certified  to  by  the  clerk 
of  the  court  below**:  B.  &  C.  Comp.  §§208,  209,  553,  1448, 
1479. 

FOBM  AND  AKRANQBMENT. 

Rule  2.  Every  transcript  shall  be  on  legal-cap  size  paper, 
and  typewritten  or  printed  on  one  side  only,  shall  be  chrono- 
logically arranged,  and  prefaced  with  an  index*  specifying  the 
first  page  of  each  separate  paper,  order  or  proceeding,  and  in 
civil  cases  shall  be  made  in  substantially  the  following  form: 

TRANSCRIPT. 
John  Doe,  Appellant  (or  Respondent), 

V. 

Richard  Roe^  Respondent  (or  Appellant). 

Appeal   from   the   Circuit   Court   of  County;   Hon. 

,  Judge. 

A  B,  Attorney  for  Appellant. 

C  D,  Attorney  for  Respondent. 

Be  it  remembered,  that  heretofore,  on  the day  of , 

19—,  a 

COMPLAINT 

was  filed  in  the  office  of  the  clerk  of  the  circuit  court  in  and 

for  the  county  of ,  in  words  and  figures  as  follows :  (Here 

insert  complaint  in  full.) 

And  afterwards,  on  the day  of ,  19 — ,  there  was 

filed  in  the  office  of  said  clerk  a 

SUMMONS, 

in  words  and  figures  following,  to-wit:  (Here  insert  summoos 
in  full.  All  indorsements  to  be  upon  the  face  and  not  upon 
the  back  of  the  leaf.) 


••CERTIFICATE  TO  EXHIBITS. — Where  a  suit  is  tried  before  a  referee  the 
exhibits  must  be  Identified  and  certified  to  by  the  trial  Jud^e:  but  If  the 
suit  Is  tried  before  the  court  with  a  stenographer,  the  exhibits  must  l>e 
identified  by  the  clerk  and  the  transcript  of  the  notes  certified  to  by  the 
stenogrrapher :  Sanborn  v.  Fitzpatrick,  91  Pac.  &40.  (Case  not  yet  finally 
decided. ) 

•The  index  is  Important  and  should  be  supplied  or  the  appeal  may  be 
dismissed:  Standard  Steam  Laundry  v.  Dole,  20  Utah,  469  (58  Pac.  1109). 
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Upon  which  (or  attached  to  it)  was  a  return  as  follows: 
(Copy  return  in  full.) 

And  afterwards,  on  the day  of — ,  19 — y  there  was 

filed  in  the  olBBce  of  said  clerk  a 

DBMURRBR    (OR    MOTION) 

to  said  complaint,  as  follows:  (Here  copy  demurrer  or  motion 
in  full.) 

And  afterwards,  on  the day  of ,  19 — ,  it  being  the 

day  of  the term  of  said  court,  the  following 

ORDKU 

overruling  (or  sustaining)  said  demurrer  (or  motion)  was 
made:  (Copy  order  in  full.  Proceed  in  same  manner  as  to  all 
motions  or  demurrers  to  the  complaint.) 

And  afterwards,  on  the day  of ,  19 — ,  there  was 

filed  in  the  office  of  said  clerk  an 

ANSWER, 

in  words  and  figures,  as  follows:  (Here  insert  answer  in  full. 
If  a  motion  or  demurrer  to  the  answer  was  filed,  note  the  fact 
in  the  manner  indicated  above  in  regard  to  a  motion  or  demurrer 
to  the  complaint.) 

And  afterwards,  on  the day  of ,  19 — y  the  plaintiff 

filed  his 

RBPLY, 

in  words  and  figures,  as  follows:  (Here  set  out  reply  in  full. 
If  motions  or  demurrers  were  filed  to  the  reply,  proceed  as  in- 
dicated above  for  complaint.) 

And  afterwards,  on  the day  of ,  19—,  it  being 

the day  of  ' term  of  said  court,  the  cause  came  on 

for  trial,  when  the  following  proceedings  were  had:  (Here  in- 
sert journal  entry  in  full.  If  the  cause  was  heard  before  a  jury 
and  the  verdict  was  not  returned  until  a  subsequent  day,  pro- 
ceed as  follows:) 

And  afterwards,  on  the day  of  ,  19—,  it  being 

the day  of  said  term,  the  jury  returned  the  following 

VERDICT. 

(Here  insert  verdict  in  full.) 
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And  afterwards,  on  the  day  of ,  19 — ,  it  being 

the  day  of  said  term,  the  following 

JUDOMBNT 

was  rendered:  (Here  insert  copy  of  judgment  entry.) 

And  afterwards,  on  the day  of ,  19 — ,  the  plain- 
tiff (or  defendant)  filed  his 

BILL  OP  EXCEPTIONR. 

in  words  and  figures,  as  follows:  (Here  insert  in  full  the  bill 
of  exceptions.-) 

And  afterwards,  on  the day  of ^  19 — ,  the  plain- 
tiff (or  defendant)   filed  his 

NOTICE   AND   UNDERTAKING   ON    APPSAL, 

in  words  and  figures  as  follows:  (Here  insert  notice  and  under- 
taking on  appeal  in  full.)  Upon  which  was  the  following  re- 
turn or  proof  of  service:  (Copy  return  in  full.)  Then  add 
the  certificate  of  the  clerk  to  the  transcript  as  required  by  stat- 
ute. Should  the  clerk  doubt  what  the  paper  is,  let  him  call  it 
"Paper  in  words  and  figures  foUowing.^^  When  a  paper  is  filed 
in  term  time,  add  the  day  of  the  term  to  the  day  of  the  month.* 

Caption  to  Each  Paper. — In  the  transcript  the  title  of  the  court  and 
cause  should  be  set  out  at  the  head  of  the  first  paper,  and  its  omission 
thereafter  is  not  a  serious  matter,  though  it  is  preferable  to  repeat  the 
word  "title"  at  the  begrinning  of  each  subsequent  paper:  State  v.  Hanlon, 
32  Or.  95   (48  Pac.  353). 

Unnecessary  Matter.— The  transcript  should  not  be  enlarged  by  the 
addition  of  immaterial  matter,  and  upon  objection  being  made  the  cosi 
of  preparing  such  matter  will  not  be  allowed:  Albert  v.  Salem,  39  Or. 
466,  481   (66  Pac.  233)  ;  Perguaon  v.  Byers,  40  Or.  468,  475   (69  Pac.  32). 


•Note. — The  foregoing  form  is  intended  only  as  a  suggestion,  and  is 
to  be  varied  according  to  the  circumstances  of  each  particular  case.  The 
actual  facts  of  the  case  will  dictate  what  is  to  be  done;  but  In  all  cases, 
civil  as  well  as  criminal,  the  transcript  is  to  be  prepared  substantially  in 
conformity  with  the  above  form,  giving  the  proper  order  and  date  of 
filing  papers,  and  incor];>orating  them  at  the  proper  date  as  to  the  pro- 
ceedings of  the  court,  omitting  from  the  transcript  all  unnecessary  papers, 
such  as  undertakings  on  appeal,  cost  bills  when  not  involved  therein,  as 
well  as  papers  and  orders  which  have  ceased  to  perform  any  office  in  the 
case,  such  as  demurrers  and  original  pleadings  when  superseded  by 
amended  ones  or  waived  by  pleading  over,  unless  such  original  pleadings 
are  necessary  to  a  proper  understanding  of  the  questions  to  be  presented 
on  appeal.  The  title  of  the  court  and  cause,  unless  otherwise  directed, 
may  be  omitted  from  all  papers  except  the  first  paper  In  the  cause,  but 
the  word  "title"  shall  be  used,  and  the  character  of  the  paper,  whether 
comp'alnt,  summons,  answer,  etc.,  shall  be  des'grnated.  The  file  marks  and 
Indorsements  may  also  be  omitted,  unless  otherwise  directed. 
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NUMBERING   PAGES — ^FBBS. 

EuLE  3.  Transcripts  and  testimony  must  be  paged  by  num- 
bering the  leaves  consecutively  to  the  end  on  the  bottom  of  the 
leaf  near  the  left-hand  comer,  and  the  name  of  the  paper  or 
witness  must  be  written  thereon  on  the  left-hand  margin  near 
the  bottom.  The  testimony  must  be  preceded  by  an  index  in 
which  shall  be  noted  the  first  page  of  the  testimony  of  each  wit- 
ness. No  transcript  shall  be  filed  by  the  clerk  imless  prepared 
in  compliance  with  the  foregoing  rules,  except  by  special  order 
of  the  court  or  one  of  the  justices  thereof.  No  transcript  or 
abstract  in  a  civil  case  will  be  filed  by  the  clerk  until  the  appel- 
lant shall  have  paid  to  him  the  sum  of  $16,  or  no  brief  or  other 
paper  will  be  filed  for  respondent  until  he  shall  have  paid  to 
the  clerk  the  sum  of  $10 :  B.  &  C.  Comp.  §  887. 

ABSTRACTS. 

PRINTING  AND  SERVING. 

Rule  4.  Within  twenty  days  after  the  transcript  is  filed  in 
a  civil  case,  the  appellant  shall  serve  upon  an  attorney  for  each 
respondent  a  printed  copy  of  so  much  of  the  record  prepared, 
as  hereinafter  provided,  as  may  be  necessary  to  a  full  under- 
standing of  the  questions  presented  for  decision,  and  file  with 
the  clerk  of  this  court  proof  of  such  service,  together  with  sixteen 
copies  of  said  abstract,  and  no  case  shall  be  docketed  for  hearing 
until  this  and  other  rules  are  complied  with,  except  by  order  of 
the  court.  In  case  of  cross-appeals,  the  party  first  giving  notice 
of  appeal  shall,  under  this  rule,  be  considered  the  appellant.  In 
criminal  cases  a  printed  abstract  may  be  served  and  filed,  or  not, 
as  the  appellant  shall  elect. 

EFF'ECT  OF  Not  Filing  Abstract. — For  non-compliance  with  this  ruio 
the  judirment  appealed  from  may  be  affirmed  or  dismissed:  Swanaon  v. 
Leavens,  26  Or.  661  (40  Pac.  230)  ;  Close  v.  Close,  28  Or.  108  (42  Pac. 
128).  The  fact  that  part  of  the  record  has  been  lost  is  no  excuse  for 
not  printing  and  serving  the  abstract,  where  it  does  not  appear  that  any 
effort  has  been  made  within  a  reasonable  time  to  supply  the  deficiency : 
Close  V.   Close,  28   Or.   108    (42   Pac.   128). 

Excuse  for  Not  Filing  Abstract. — Where  more  than  one  case  i.s 
pending  involving  a  given  question   it  will   usually  be   sufficient   to   print 
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the  record  in  one  case,  and  the  others  may  be  submitted  by  referring  to 
that;  iiamsey  v.  County  Court,  33  Or.  201    (54  Pac.  539). 

ExcusiNo   Delay    in    Filing   Abstract. — ^Wher^   the   rules   were    mis- 
understood  by   counsel,   and   no   injury   resulted   therefrom   a   short  delay 
was  excused;  Nottingham  v.  McKendrick,  38  Or.  495    (57  Pac.   195). 
[See,  also,  annotations  to  Rules  6  and  14.] 

ADDITIONAL  ABSTRACTS. 

El'li:  5.  If  the  respondent  shall  deem  the  appellant's  ab- 
stract imperfect  or  unfair,  he  may,  within  ten  days  after  receiv- 
ing a  copy  thereof,  deliver  to  the  appellant's  counsel  one,  and 
to  the  clerk  of  this  court,  with  proof  of  service  upon  appellant, 
sixteen  printed  copies  of  such  further  or  additional  abstract 
as  he  shall  deem  necessary  to  a  full  understanding  of  the  ques- 
tions involved  in  the  appeal. 

Waiver  of  Objections  to  Abstract. — After  respondent  has  filed  an 
additional  abstract,  he  will  not  be  heard  to  object  that  appellant's  abstract 
was  Incomplete:  Whipple  v.  Southern  Pac.  Co.  34  Or.  at  p.  372  (55  Pac. 
at  D.  975). 

BRIEFS.       . 

PRINTING  AND  SERVING. 

Rule  6.  Within  twenty  days  after  the  service  of  the  abstract 
as  required  by  Rule  4,  and  within  the  same  period  after  the 
transcript  is  filed  in  criminal  cases,  if  no  abstract  is  served, 
where  the  appeal  presents  only  questions  of  law  upon  the  rulings 
of  the  court  below,  the  appellant  shall  serve  upon  the  attorney 
for  each  of  the  respondents  one  copy  of  his  brief,  and  deliver 
to  the  clerk  of  this  court,  with  proof  of  sen-ice  upon  respondent, 
sixteen  copies  thereof,  and  within  twenty  days  thereafter  the 
respondent  shall  serve  upon  the  attorney  for  the  appellant  one 
copy  and  deliver  to  the  clerk  sixteen  copies  of  his  brief,  with  like 
proof  of  service,  and  the  appellant  shall  have  ten  da}'8  thereafter 
in  which  to  serve  upon  respondent  one  copy  and  deliver  to  the 
clerk  sixteen  copies  of  a  reply  brief  with  proof  of  service,  if  he 
so  desires.  But  where  the  appeal  is  from  a  decree  and  to  be 
tried  anew  upon  the  transcript  and  evidence  accompanying  it, 
the  plaintiff  shall  open  and  close,  and  as  to  printed  briefs  shall 
observe  the  rules  requiring  the  service  and  filing  of  such  brief 
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by  appellant.  A  failure  by  appellant  to  comply  with  this  rule 
within  the  time  required,  or  such  modification  thereof  as  may 
be  made,  shall  be  deemed  and  considered  as  cause  for  affirmance 
or  dismissal  of  the  appeal,  and  a  failure  by  the  respondent  as  a 
waiver  of  the  right  to  be  heard. 

EXCUSING  Default  in  Filing  Briefs.— On  a  proper  ahowlngr,  a  default 
In  filing  briefs  may  be  excused,  as  where  the  printer  was  not  as  prompt 
as  he  had  promised  to  be  (Nepptich  v.  Jones,  28  Or.  286:  39  Pac.  999)  ; 
or,  the  same  questions  were  In  another  case  In  which  the  abstract  and 
briefs  had  already  been  filed  iOamaey  v.  County  Cowt,  33  Or.  201: 
54  Pac.  539)  ;  or,  sickness  of  counsel  {Wagner  v.  City  of  Portlatidt 
40  Or.  389,  392:  60  Pac.  985)  ;  or  that  the  delay  was  due  to  excusable 
neglect :   Wood  v.  Fiak,  45  Or.  276,  281    (77  Pac.   12N). 

Unless  reasonable  excuse  is  presented,  however,  a  default  by  appellant 
In  filing  briefs  will  cause  the  appeal  to  be  dismissed:  Blank  v.  Walker, 
33  Or.  372  (53  Pac.  1133)  ;  Reynolds  v.  Jackson  County,  33  Or.  422 
(53  Pac.  1072)  ;  State  v.  Rowe,  36  Or.  79  (60  Pac.  203)  ;  State  v.  Horn, 
39  Or.  152  (65  Pac.  1066)  :  Carter  v.  Wakeman,  47  Or.  212  (82  Pac.  858). 
[See,  also.  Rules  4  and  14.] 

TYPOGRAPHY  OF  ABSTRACTS  AND  BRIEFS. 

KuL£  7.  All  abstracts  and  briefs  shall  be  printed  upon  un- 
ruled white  paper,  either  from  eleven-point  (small  pica)  or 
twelve-point  (pica)  type,  leaded  with  two-point  or  three-point 
leads.  The  size  of  the  page  must  be  six  and  one-quarter  by 
nine  and  one-half  inches,  and  the  printed  page  shall  be  twenty- 
two  by  thirty-nine  ems,  pica,  exclusive  of  folio  at  head  of  the 
page;  the  outer,  top  and  bottom  blank  margins  of  each  page  to 
be  one  and  one-half  inches  wide.  The  cover,  or  if  no  cover  ia 
used,  the  first  page,  shall  set  forth  the  title  of  the  case,  desig- 
nating the  appellant  and  respondent,  the  term  of  this  court  to 
which  the  appeal  is  brought,  the  court  from  which  the  appeal 
is  taken,  the  name  of  the  judge  who  presided,  and  of  counsel 
for  the  respective  parties,  and  the  party  in  whose  behalf  the  same 
is  filed,  whether  appellant  or  respondent. 

CONTENTS   OF   BRIEFS. 

Rule  8.  The  printed  brief  shall  state  the  several  proposi- 
tions of  law  claimed  to  be  involved  in  the  case,  and  the  authori- 
ties relied  upon  for  the  support  of  the  same  separately  from 
the  argument.     The  points  and  authorities  must  be  first  dis- 
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tinctly  stated  and  the  argument  set  forth  supplementary  thereto. 
When  an  authority  cited  is  an  adjudicated  case,  the  names  of 
the  parties,  the  volume  in  which  reported,  and  the  particular 
page  or  pages  containing  the  matter  to  which  counsel  desires  to 
call  the  attention  of  the  court  must  be  set  out.  When  the  refer- 
ence is  to  a  text-book  the  number  or  date  of  the  edition  must 
be  stated,  with  the  number  of  the  volume  and  page.  In  equity 
cases  the  brief  shall  also  contain  such  portions  of  the  evidence 
as  may  be  deemed  material,  giving  the  name  of  the  witness, 
and  may  be  in  either  narrative  form  or  by  question  and  answer. 

Form  of  Brief. — A  brief  containing:  only  a  statement  of  the  errors 
claimed,  followed  by  a  list  of  citations,  with  no  orderly  application  of 
them  to  the  errors  assigrned,  will  not  be  considered:  Missoula  Mercantile 
Co.  V.  O'Donnell,  24  Mont.  65  (60  Pac.  594).  A  brief  discussing  simply 
abstract  propositions  of  law,  without  applying:  them  to  some  action  of 
the  trial  court,  is  not  entitled  to  consideration :  Board  of  Com'ra  v.  Moo7i, 
8  Okl.  205  (57  Pac.  161). 

SiQNATURB  TO  BRIEFS. — BrIefs  signed  by  persons  not  licensed  in  the 
state  will  be  stricken  from  the  flies:  Ellis  v.  Bingham  County  (Idaho). 
60  Pac.  80.  A  brief  filed  by  an  attorney  who  has  since  been  disbarred 
will  not  be  considered:  Engesser  v.  Northern  Pac.  R.  Co.  18  Mont.  31 
(44  Pac.  279)  ;  Stebbins  v.  MorHs,  18  Mont.  32  (44  Pac.  280). 

CONTENTS  OF  ABSTRACTS. 

Rule  9.  The  printed  abstract  of  the  record  must  be  accom- 
panied by  a  complete  index*  of  its  contents,  and  shall  be  made 
substantially  in  the  following  form: 

IN  THE  SUPRKME  COURT  OF  THE  STATE  OF  OREGON. 

Term,  19—. 

John  Doe,  Appellant   (or  Respondent), 

V, 

Richard  Roe,  Respondent  (or  Appellant.) 

APPELLANT'S  ABSTRACT  OF  RECORD. 

Appeal  from  the  judgment  of  the  Circuit  Court  for  

County;  Hon. ,  Judge. 

A  B,  Attorney  for  Appellant. 
C  D,  Attorney  for  Respondent. 


•NKCESBiTT  FOR  INDKX. — A  good  Index  greatly  facIUtates  the  labor  of 
tho  court,  and  It  may  be  insisted  upon :  Staytdard  Steam  Laundry  v.  Dole, 
20    Utah,    469    (58    Pac.    1109). 
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I 


On  the  day  of ,  19 — ,  the  plaintiff  filed  in  the 

Circuit  Court  for County  a 

COMPLAINT, 

stating  his  cause  of  action  (or  suit)  as  follows:  (Set  out  all 
of  the  complaint  necessary  to  an  understanding  of  the  questions 
to  be  presented  to  this  court,  and  no  more.  In  setting  out  ex- 
hibits, omit  all  merely  formal  irrelevant  parts;  as,  for  example, 
if  the  exhibit  be  a  deed  or  mortgage,  and  no  question  is  raised 
as  to  the  acknowledgment,  omit  the  acknowledgment.  When 
the  defendant  has  appeared  it  is  useless  to  encumber  the  abstract 
with  the  summons,  or  the  return  of  the  officer.  Append  to  the 
abstract  of  each  paper  a  reference  to  the  page  of  the  transcript 
on  which  it  will  be  found.) 

On  the day  of ,  19 — ,  the  defendant  filed  a 

DEMURRER 

to  the  said  complaint,  setting  up  the  following  grounds:  (State 
only  the  grounds  of  demurrer,  omitting  the  formal  parts.  If 
the  pleading  was  a  motion,  and  the  .ruling  thereon  is  one  of  the 
questions  to  be  considered,  set  it  out  in  the  same  way,  and 
continue.) 

And  on  the  day  of  ,  19 — ,  the  same  was  sub- 
mitted, and  the  court  made  the  following  ruling  thereon:  (Here 
set  out  the  ruling.  In  every  instance  let  the  abstract  be  made 
in  the  chronological  order  of  the  events  in  the  case — let  each 
ruling  appear  in  the  proper  connection.  If  the  defendant 
•pleaded  over,  and  thereby  waived  his  right  to  appeal  from  the 
ruling,  no  mention  of  it  should  be  made  in  the  abstract;  and  if 
no  question  is  to  be  raised  on  the  appeal  growing  out  of  the 
rulings  of  the  court  upon  motions  or  demurrers,  no  mention 
should  be  made  of  them  in  the  abstract,  but  it  should  continue.) 

And  on  the day  of ,  19 — ,  the  defendant  filed  hi« 

ANSWER 

as  follows:  (Here  set  out  so  much  of  the  answer  as  may  be 
necessary  to  explain  the  questions  raised  on  the  appeal,  and  no 
more,  omitting  all  formal  parts.     If  motions  or  demurrers  were 
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interposed  to  this  pleading,  proceed  as  directed  with  reference 
to  the  comp]aint.  Frame  the  record  so  that  it  will  properly 
present  all  questions  to  he  reviewed  and  raised  hefore  issue  was 
joined,  and  none  other.  When  the  abstract  shows  issue  joined,- 
proceed.) 

On  the day  of ,  19 — ,  said  cause  was  tried  bv  a 

jury  (or  the  court,  as  the  case  may  be)  and  on  the  trial  the 
following  proceedings  were  had:  (Set  out  so  much  of  the  bill 
of  exceptions,  or  the  substance  thereof,  as  is  necessary  to  show 
the  ruling  of  the  court  to  which  exceptions  were  taken  during 
the  progress  of  the  trial  and  which  will  be  urged  as  error  on 
the  appeal,  and  no  more.) 

After  the  evidence  and  the  arguments  of  counsel  were  con- 
cluded, the  plaintiff  (or  defendant,  as  the  case  may  be)  asked 
the  court  to  give  the  following 

INSTRUCTfONS 

to  the  jury:  (Set  out  the  instructions  referred  to  and  con- 
tinue;) each  of  which  the  court  refused;  to  which  said  several 
rulings  the  plaintiff  (or  defendant)  excepted  at  the  time,  and 
thereupon  the  court  gave  the  following  instructions  to  the  jury: 
(Set  out  the  instructions.) 

To  the  giving  of  those  numbered  (give  number),  and  to  the 
giving  of  each  thereof,  the  plaintiff  (or  defendant)  at  the 
time  excepted. 

VBRDICT. 

On  the  day  of  ,  19 — y  the  jury  returned  into 

court  with  the  following  verdict:  (Set  out  the  verdict,  if  neces- 
sary to  a  perfect  understanding  of  the  questions  presented;  if 
not,  state  the  party  in  whose  favor  rendered.) 

And  on  the day  of ,  19 — ,  the  following 

JUDGMBNT     (OR    DECRBB) 

was  entered:  (Set  out  the  judgment  or  decree  appealed  from, 
or  so  much  thereof  as  may  be  necessary.) 
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ASSIGN MEKT8   OF  ERROR. 

And  the  appellant  herein  says  there  is  manifest  error  on  the 
face  of  the  record  in  this:  (Here  assign  and  set  out  briefly 
and  concisely  the  errors  relied  upon  for  a  reversal  or  modifica- 
tion of  the  order,  judgment,  or  decree  appealed  from.)* 

CONSIDERATION  OF  ASSIGNMENTS  OF  ERROR. 

Rule  10.  On  the  hearing  in  this  court,  no  questions  will  be 
examined  or  considered,  except  those  going  to  the  jurisdiction 
of  the  court,  or  when  the  pleading  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  defense,  or  those  arising  upon 
the  assignments  of  error,  as  contained  in  the  printed  abstract. 

ASSIGNING  Errors  in  Abstract. — An  asslgrnment  of  error  not  groins 
to  the  Jurisdiction  of  the  court  or  the  sufflciency  of  a  pleading  must  be 
set  out  In  the  printed  abstract  to  receive  consideration  :  Rr  Assignment  of 
Bank  of  Oregon,  32  Or.  S4   (51  Pac.  81). 

Waiving  Objection  of  Lack  or  Index.  —The  objection  that  the  abstract 
is  not  Indexed  should  be  promptly  made;  it  Is  too  late  after  respondent's 
brief  has  been  filed:  Whipple  v.  Southern  Pac.  Co.  34  Or.  370  (55  Par. 
975). 

amending  abstract  by  Adding  Index. — Where  the  omission  of  tho 
index  was  accidental  and  a  satisfactory  explanation  is  made,  the  abstract 
may  be  amended  accordingly:  Kieffer  v.  Victor  Land  Co.  90  Pac.  582  (not 
yet  finally  decided). 

Contents  op  Abstract. — It  is  not  necessary  to  include  all  the  plead- 
ings In  the  abstract,  but  only  such  parts  of  the  transcript  should  bo 
printed  as  are  necessary  to  enable  the  court  to  understand  the  questions 
to  be  discussed:  Cox  v.  Alexander,  30  Or.  438,  443  (46  Pac.  794,  795). 
The  abstract  should  be  limited  to  the  matter  indicated  by  the  rule,  and 
the  practice  of  printing  unnecessary  matter  is  disapproved :  Young  v. 
State,  36  Or.  417,  426  (60  Pac.  711);  Hammer  v.  Downing,  39  Or.  504, 
530  (67  Pac.  30)  ;  Ferguson  v.  Byers,  40  Or.  468,  475   (69  Pac.  32). 

The  appellant  need  provide  only  a  record  that  fairly  presents  the 
questions  involved  In  his  appeal,  and  if  other  matter  l.s  df^alred  by 
respondent,  he  should  present  it  by  additional  abstract :  Backhaus  v. 
Buella,  43  Or.  668.  660-563   (72  Pac.  976). 

Supplying  Omissions  From  Abstract. — ^Where  appellant  has  unin- 
tentionally failed  to  Include  the  assignments  of  error  in  the  abstract,  and 
res];>ondent  has  not  been  materially  affected  thereby,  the  omi.«sIon  may  be 


•Note. — ^Thls  outline  is  presented  for  the  purpose  of  indicating  the 
character  of  the  abstract  contemplated  by  the  rule,  which,  like  all  the 
rules,  is  to  be  substantially  complied  with.  Of  course,  no  form  can  be 
laid  down  applicable  to  all  cases.  The  rule  to  be  observed  in  abstracting 
the  case  Is,  preserve  everything  material  to  the  question  to  be  decided, 
and  omit  everything  else. 

50  Or. 37 
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excused,  and  the  abstract  amended  accordingrly :  Fleiachner  v.  Bank  of  Mc- 
Minnville,  36  Or.  553,  565  (54  Pac.  884)  ;  Skimmer's  Will,  40  Or.  571,  575 
(o2  Pac.  523)  ;  Kieffer  v.  Victor  Land  Co.  90  Pac.  582  (not  yet  finally 
df'dded  ) . 

Waiving  Objection  op  Insufficiency  of  Abstract. — The  filing  of  an 
additional  abstract  by  respondent  is  a  waiver  of  the  objection  that  th*' 
appellant's  abstract  is  incomplete :  Whipple  v.  Southern  Pac.  Co.  34  Or. 
at  p.  372  (55  Pac  at  p.  »75). 

How  TO  Gbt  Permission  to  Amend  Abstract. — Where  parties  desire 
to  amend  their  abstracts,  they  should  apply  to  the  court  for  permission 
to  do  so  by  a  formal  written  motion,  supported  by  affidavits:  Fleiachner 
V.   Hank  of  McMinnville,  36  Or.   553,   555    (54   Pac.   884). 

Extending  Time  to  File  Abstract.— In  case  an  extension  of  time  has 
already  been  granted,  or  If  the  time  applied  for  be  unusual,  the  adverse 
party  must  be  notified  before  additional  time  will  be  ipranted ;  but  if  the 
application  is  to  extend  the  period  gven  by  the  rules,  or  if  a  short 
extension  be  requested  to  an  additional  time  already  grranted,  no  notice 
need  be  given:   Wachamuth  v.  Routledge,  36  Or.  307,  309    (51   Pac.   448). 

Necessity  for  Assignments  of  Error. — Where  the  appeal  is  taken 
from  a  decree  entered  on  the  pleadings,  formal  assignments  of  error  are  not 
imperatively  necessary,  though  it  is  better  practice  to  have  them  iNep- 
pach  v.  Jones,  28  Or.  286  :  39  Pac.  999)  ;  nor  will  the  appeal  be  dismissed 
for  lack  of  assignments  of  error  where  it  suflBciently  appears  that  th" 
error  complained  of  is  the  entering  of  a  certain  order  which  is  fully  set 
out  with  sufllclent  of  the  record  to  make  it  intelligible  (Mrdynski  v. 
Theisa,  36  Or.  397:  59  Pac.  871)  ;  and  where  the  assignments  were  inad- 
vertently omitted,  they  may  be  filed  as  a  supplemental  abstract,  where 
respondent  has  not  been  affected  by  the  omission :  Fleiachner  v.  Bank  of 
.dcMinnville,  36  Or.  553  (54  Pac.  884);  Skinner'a  WiV.  40  Or.  571.  57?^ 
(62  Pac.  523);  Kieffer  v.  Victor  Land  Co.  90  Pac.  852  (not  yet  finally 
decided).- 

Need  of  Specifications  of  Error. — A  specification  of  the  errors  rel'ed 
upon  is  an  indispensable  prerequisite  to  the  consideration  of  cases,  and 
where  the  errors  claimed  are  not  .specified,  the  Judgment  wiU  be  affirmed: 
Harrington  v.  Smith,  25  Mont.  Ill  (63  Pac.  1036):  Hickey  v.  Kaufman, 
34   Mont.   106   (85  Pac.   870). 

WAIVING  AND  MODIFYING  RULES. 

Rule  11.  When  for  any  reason  a  strict  compliance  with  the 
rules  relating  to  the  preparation  and  service  of  abstracts  or 
briefs  becomes  impossible  or  inconvenient,  and  a  waiver  or  mod- 
ification thereof,  or  an  extension  or  shortening  of  time  is  desired 
in  any  case,  the  party  desiring  such  waiver  or  modification  or 
change  of  time,  may  at  any  time  before  he  is  in  default  apply 
to  any  justice  of  this  court  in  vacation,  or  to  the  court  in  term 
time,  for  an  order  directing  the  same.  The  application  shall 
be  made  in  writing,  and  shall  set  out  the  particular  facts  relied 


Rules  op  the  Supreme  Court.  579 

upon  by  the  applicant,  and  shall  be  certified  to  by  counsel  as 
being  true  and  made  in  good  faith.  The  order,  if  made  by  the 
court,  shall  be  entered  in  the  journal,  and  if  by  one  of  the  jus- 
tices, filed  with  the  clerk.  In  no  case  will  these  rules,  or  any  of 
them,  be  waived,  suspended  or  modified  upon  agreement  of 
counsel  only. 

Modification  of  Rulbb.— These  rules  will  sometimes  be  modlfted  in 
the  interest  of  justice,  even  after  default:  Neppach  v.  Jones,  28  Or.  286 
(39  Pac.  999)  ;  Gamaey  v.  County  Court,  33  Or.  201  (54  Pac.  539)  ;  Not- 
tingham V.  McKendrick,  38  Or.  495    (57  Pac.  195). 

DISPOSAL  OF  ABSTRACTS  AND  BRIEFS. 

Rule  12.  The  clerk  shall  make  the  following  distribution  of 
the  printed  abstracts  and  briefs  received  under  the  foregoing 
rules :  Two  copies  to  each  justice  of  the  court  and  to  the  re- 
porter, one  copy  to  the  State  Library,  and  one  to  be  filed  in 
his  office. 

ABSTRACT  AS  TRANSCRIPT. 

Rule  13.  The  printed  abstract  provided  for  by  these  rules 
shall  be  deemed  and  considered  an  abstract  within  the  meaning 
of  Section  553  of  the  Code,  B.  &  C.  Comp. 

EFFECT  OF  VIOLATING  RULES. 

Rule  14.  In  case  the  appellant  shall,  without  reasonable 
excuse,  fail  or  neglect  to  serve  and  file  abstracts  or  briefs  as 
required  by  the  rules  of  this  court,  the  respondent  may  have 
the  judgment  or  decree  affirmed  on  motion  and  notice ;  and  in 
case  of  an  abandoned  appeal,  the  opposite  party  may,  by  pre- 
senting a  copy  of  the  judgment  or  decree,  undertaking,  notice 
of  appeal,  and  proof  of  service  thereof,  have  the  judgment  or 
decree  likewise  affirmed  on  motion ;  and  if  in  either  case  it  ap- 
pear to  the  satisfaction  of  the  court  that  the  appeal  was  taken 
for  delay  only,  may  recover  such  damages  as  the  court  shall 
order. 

Abandonbd  Appeal. — This  rule  Is  the  outcome  of  the  practice  first 
sanctioned  In  2  Or.  117,  but  the  filing  of  part  of  the  record  as  here  pro- 
vided for  does  not  give  the  supreme  court  jurisdiction  to  do  anything 
except  enter  an  order  of  afl!lrmance :  Henrichaen  v.  Smith,  29  Or.  475 
(42  Pac.  486). 
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AFFIRMANCE  FOR  Abanimdnment. — Wliere  the  surety  on  the  uiidrrtak- 
Ing  for  appeal  refuses  to  justify  within  the  required  tinir,  and  no 
transcript  has  betn  filed  In  the  supreme  court,  the  order  appealed  from 
may  be  affirmed  on  compliane  •  with  the  second  clause  of  this  ruli-: 
United  States  Trust  Co.  v.  Marquam,  41    Or.  371,   372    (64   Pac.   643). 

It  is  doubtful  if  an  appeal  can  be  dismissed  for  non-complianco  vvltli 
the  rules:  Steiger  v.  Fronhofer,  43  Or.  178,  182   (72  Pac.  693). 

DOCKETING  CAUSES. 

Rule  15.  After  the  rules  in  regard  to  serviiig  and  filing  ab- 
stracts and  briefs  have  been  complied  with,  the  cause  shall  be 
put  upon  the  trial  docket  in  its  proper  order. 

SETTING  CASES  FOR  ARGUMENT. 

Rule  1G.  Civil  causes  on  the  trial  docket  will  be  set  down 
for  argument  as  near  as  convenient  in  the  order  of  their  entry, 
due  notice  of  which  will  be  given  to  the  attorneys  of  the  re- 
spective parties  by  the  clerk;  but  the  court  may,  whenever  in 
its  judgment  a  cause  is  of  sufficient  public  importance,  on  the 
application  of  either  party,  direct  it  to  be  set  down  for  argu- 
ment out  of  its  order;  provided,  parties  in  either  civil  or  crim- 
inal cases  may  upon  stipulation  submit  the  same  on  briefs  at 
any  time. 

INSTANCES  OP  SUBMISSIONS  WITHOUT  ARGUMENT:  40  Or.  154;  43  Or. 
288;   44  Or.  45,  514;   45  Or.  198,  225.  277,   292,  G24  ;   49  Or.  313. 

SETTING  TIME  FOR  HEARING. 

Rule  17.  In  criminal  cases  the  clerk  shall,  when  the  briefs 
are  filed,  or  the  time  elapsed  (unless  application  for  further 
time  to  file  the  same  shall  have  been  granted)  under  these  rules 
for  filing  the  same,  set  the  case  down  for  hearing,  unless  other- 
wise ordered  by  the  court.  And  a  copy  of  all  briefs  in  criminal 
cases,  whether  filed  by  the  defendant  or  the  district  attorney, 
must  be  served  on  the  attorney-general,  as  well  as  the  adverse 
party,  and  must  have  proof  of  such  service  indorsed  before  filing. 

WITHDRAWING  PAPERS. 

Rule  18.  No  paper  on  file  with  the  clerk  shall  be  taken  from 
the  coui-t  room  or  office  of  the  clerk,  except  by  order  of  the 
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court  or  one  of  the  justices;  provided^  either  party  may  with- 
draw the  transcript  of  the  record  and  testimony  for  the  purpose 
of  making  abstracts  or  briefs  upon  giving  a  receipt  therefor  to 
the  clerk,  and  upon  such  withdrawal  may  retain  the  same  for 
ten  days. 
I  MOTIONS. 

MOTION   DAY. 

I 

Rule  19.  The  second  Tuesday  of  the  term,  and  each  Tues- 
day thereafter,  shall  be  motion  day,  at  which  time  all  motions, 
proper  notice  of  which  has  been  given,  shall  be  heard. 

j  SERVING    AND    FILING    MOTIONS. 

Rule  20.  All  motions,  and  the  aflBdavits  or  documents  in 
support  thereof,  must  be  filed  with  the  clerk,  and,  except  as 
otherwise  provided,  served  by  copy  upon  the  opposite  party  or 
counsel  ten  days  before  the  date  specified  in  the  notice  for 
the  hearing.  The  opposite  party  shall  then  have  five  days  to 
file  and  serve  papers  on  the  other  party  or  his  counsel  in  resist- 
ance to  the  same,  and  no  paper  shall  be  regarded  which  does 
not  appear  to  have  been  so  served.  The  court  may,  on  applica- 
tion, by  order,  shorten  the  time  for  service. 

SERVICE   OF   Motion   to   Hupply   Missing   Record. — An   application   for 

I  leave  to  supply  a  defect  In  the  transcript  Is  not  a  paper  in  resistance  of 

a  motion  to  affirm  Isecause  none  of  the  alleged  errors  appear  in  the  record 

j  owlngr  to  the  absence  of  the  bill  of  exceptions:  Oarbadc  v.   Larch  Moun- 

j  tain  Invest.  Co.  36  Or.  368   (59  Pac.  711). 

Time  for  Serving  Affidavits.— Affidavits  or  counter  affidavits  served 
after  the  time  limited  by  ths  rule  will  not  be  considered,  thougrh  as  an 
excuse  for  not  flllnsr  them  sooner  it  was  shown  that  counsel  was  engagred 
In    trying   a   case:  O«6oni    v.    Newberg    Orchard   Aaaoc.    36    6r.    444    (59 

Pac.  711). 

• 

ENLARGING    TIMK    TO    FILE    TRANSCRIPT. 

Rule  21.  An  applicaticm  to  this  court  or  a  justice  thereof 
for  an  order  enlaiging  the  time  in  which  to  file  a  transcript 
shall  be  accompanied  bv  a  stipulation  of  the  respondent  con- 
senting thereto  or  by  proof  of  notice  to  respondent  of  siich 
application  at  least  five  days  before  the  same  is  made ;  provided, 
however,  that  when  the  time  in  which  to  file  the  transcript  will 
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expire  by  limitation  before  such  notice  can  be  given,  the  court 
or  a  justice  thereof  may  enlarge  the  same  sufficiently  to  enable 
the  required  notice  to  be  givn. 

REHEARING. 

FORM    AND    CONTENTS   OF    PETITION. 

Rule  22.  All  applications  for  rehearing  shall  l)e  by  petition 
in  writing  or  printing,  signed  by  counsel,  setting  forth  wherein 
it  is  claimed  the  court  has  erred,  and  shall  be  filed  within  twenty 
days  next  after  the  filing  of  the  opinion.  Counsel  may  accom- 
pany the  petition  with  a  brief  of  the  authorities  upon  which 
they  rely  in  support  thereof,  but  no  oral  argument  will  be  heard 
thereon.  Counsel  shall  serve  a  copy  of  such  i^etition  on  the 
adverse  party  and  furnish  the  clerk  with  five  copies  thereof,  but 
it  will  not  be  necessary  for  the  adverse  party  to  answer  such  pe- 
tition unless  requested  to  do  so  by  the  court. 

RiOHT  TO  PETi-fiON  FOR  Rbhbarino. — After  the  original  argrumeni.  the 
decree  appealed  from  was  affirmed.  On  rehearing  the  court  reconsidered 
and  reversed  the  decree.  Ifcld,  that  appeUant  was  entitled  to  file  a 
petition  for  rehearing,  as  It  had  not  before  exercised  that  right :  Jiraner 
V.  City  of  Portland,  35  Or.  471   (59  Pac.  117). 

EFFECT   OF   FILING   PETITION. 

Rule  23.  The  filing  of  a  petition  for  a  rehearing  shall  suj?- 
pend  further  proceedings  under  the  decision  until  the  petition 
is  disposed  of,  unless  the  court  in  term  time,  or  the  justices  in 
vacation,  shall  otherwise  order:  39  Or.  525. 

Proceedings  After  Judgment  and  Before  Petition  for  Rehearing  is 
Filed. — LTndor  this  rule  steps  to  secure  the  fruit  of  a  judgment  of  th" 
supreme  court  may  be  taken  at  once  upon  the  announcement  of  the  con- 
clusion of  the  court,  and  are  not  stopped  untr  the  petition  for  rehearing 
is  filed ;  thus,  a  Judgment  entered  in  the  journal  before  a  rehearing  was 
asked  Is  not  prematurely  entered :  Hammer  v.  Downing,  39  Or.  604.  523 
(65  Pac.  990). 

MAXDATE. 

EuLE  24.  Upon  the  disposition  of  a  petition  for  rehearing 
or  if  within  twenty  days  after  final  judgment  or  decree  no 
petition  shall  have  heen   filed,  the  clerk  shall,  as  a  matter  of 
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course,  unless  he  is  directed  by  the  court  otherwise,  issue  and 
forward  a  mandate  to  the  clerk  below. 

Filling  in  Blanks  in  Judombnt  Order. — When  the  mandate  has  been 
asked  for.  If  within  sixty  days  after  the  final  disposition  of  the  case,  the 
clerk  may  fill  in  blanks  left  in  the  final  order  when  entered,  as,  for  In- 
stance, the  amount  of  the  costs:  Richardson  v.  Orth,  40  Or.  252.  269 
(69  Pac.  455). 

COSTS. 

ALLOWANCE  FOR  PRINTING. 

BuLE  25.  It  shall  be  the  duty  of  the  clerk  in  taxing  costs 
to  allow  the  prevailing  party  the  actual  cost  of  printing  his  ab- 
stract or  brief  (for  not  exceeding  40  copies).  But  he  shall  not 
allow  exceeding  $1  a  page,  including  cover,  when  printed  in 
twelve-point  type,  and  $1.15  a  page  when  printed  in  eleven- 
point  type,  unless  for  special  reasons  apparent  in  the  record  it 
shall  be  otherwise  ordered. 

Limit  op  Allowance. — Parties  wJlI  be  allowed  only  the  sums  actually 
paid  out  for  print!ng:  Hammer  v.  Downing,  39  Or.  504,  529  (67  Pac.  30)  ; 
Portland  Iron  Works  v.   Willett,  49  Or.  245,  258    (90  Pac.   1000). 

Where  an  Item  is  objected  to  as  unreasonable  or  excessive,  the  claim- 
ant must  affirmatively  show  the  propriety  of  the  chargre  or  the  objection 
will  be  sustained:   Young  v.  Hughes,  39  Or.  586,  596   (66  Pac.  272). 

Cost  op  Unnecessary  Matter. — Matter  not  required  under  a  fair 
interpretation  of  the  rules  should  not  be  printed,  and  the  cost  of  such 
printing  is  not  a  proper  disbursement:  Young  v.  State,  36  Or.  417,  42<J 
(60  Pac.  711)  ;  as,  printing  both  an  original  and  an  amended  ploading 
{Hammer  v.  Downing,  39  Or.  504.  530:  67  Pac.  30)  ;  or  long  indorsements 
and  file  marks:  Ferguson  v.  Byers,  40  Or.  468,  475   (69  Pac.  32). 

Abstract  Mattkr  in  Brieps. — Matter  properly  belonging  In  the  abstract 
should  not  be  reprinted  In  the  brief,  and  the  expense  of  so  doing  win  not 
be  allowed:  Ferguson  v.  Byers,  40  Or.  468,  477   (69  Pac.  32). 

Costs  Resulting  From  Delay. — Where  a  respondent  can  prest'nt  a 
motion  to  dismiss  an  appeal  he  should  do  so  pronyptly,  and  if  he  delays, 
.successfully  urging  it  at  a  later  date,  he  will  not  be  allowed  costs  or 
disbursements  incurred  after  the  motion  m'ght  have  been  made :  Orcgoit 
Elec.  Ry.  Co.  v.   Terwilliger  Land  Co.  93   Pac.   930. 

SERVICE  OF  COST  BILLS. 

Rule  26.  All  cost  bills  shall  b(?  served  upon  the  adverse 
party,  and  proof  of  service  endorsed  thereon  l)efore  filing.  (As 
amended  August  11,  1908,  took  effect  October  1st.) 
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TAXATION. 

Hulk  27.  Costs  and  disbursements  in  thi£  court  will  be 
taxed  by  the  clerk,  and  his  decision  upon  all  matters  of  taxa- 
tion of  costs,  and  upon  objections  thereto,  shall  stand  as  the 
taxation  by  the  court,  unless  the  party  aflfected  by  such  taxa- 
tion shall  within  ten  days  after  such  taxation  or  decision  move 
to  retax  the  same:  39  Or.  594;  43  Or.  487;  44  Or.  529;  46  Or. 
139;  87  Pac.  Bep.  530. 

NEED  OP  Verifying  Objection. — Where  It  is  practically  conceded  that 
a  party  claiming  an  item  of  costs  is  entitled  to  it,  but  the  objection  made 
ffoes  to  the  reasonableness  of  the  amount  asked  (it  not  being:  fixed  by 
statute),  the  objection  ought  to  be  verified;  but  where  the  objection  goes 
to  the  item  itself  as  not  properly  claimed,  the  objection  is  in  the  nature 
of  a  demurrer,  and  need  not  be  verified:  Oregon  Elec.  Ry.  Co.  v.  Terwil- 
Uger  Land  Co.  93  Pac.  930. 

EuLE  28.  The  clerk  shall  not  tax  costs  for  any  matter  in- 
cluded in  the  transcript  contrary  to  these  mles,  unless  specially 
directed  by  the  court;  nor  shall  any  costs  be  taxed  unless  the 
cost  bill  therefor  shall  be  filed  before  the  mandate  is  issued. 

Kxtent  of  Allowance.— Only  the  amount  actually  paid  for  tlu« 
transcript  will  be  allowed  as  a  disbursement:  Hammer  v.  Downing, 
39  Or.  604,  529   (67  Pac.  30). 

Cost  op  Unnbcessart  Papers. — Th«»  expense  of  copying  unnecessary 
papers  Into  the  transcript  will  not  be  allowed:  Albert  v.  Salem,  39  Or. 
466,  480   (66  Pac.  233.)  ;  Ferguson  v.  Byera,  40  Or.  468   (69  Pac.  32). 

ITEMS  Not  Chargeable. — The  coats  in  the  trial  court  cannot  be  col- 
lected In  the  supreme  court  by  a  successful  party  who  had  no  opportunity 
to  file  a  cost  bill  before  appeal  {Albert  v.  Salem,  89  Or.  466,  480:  66  Pac 
233)  ;  nor  is  the  clerical  expense  of  preparing  a  motion  for  a  new  trial 
(Young  v.  Hughes,  39  Or.  586,  597:  66  Pac.  272);  or  other  papers; 
hergusoH  v.  Byers,  40  Or.  468.   477   (69  Pac  32). 

ITEMS  Charqeable. — A  red.sonable  charade  for  extending  stenographic 
notes  of  the  trial  to  fee  used  in  preparing  and  presenting  the  case  on  ap- 
p«»jil  is  an  allowable  disbursement:  Young  v.  Hughes,  39  Or.  586,  597 
(66  Pac.  272). 

PRACTICE. 

1\vIjE  29.  The  mode  of  review  of  final  decisions  of  the  cir- 
cuit court,  when  the  course  of  proceeding  is  not  specifically 
pointed  out  by  statute,  shall  be  by  appeal  as  in  actions  at  law, 
but  questions  of  fact  shall  not  be  considered  upon  such  appeal, 
unless  made  a  part  of  the  record  by  a  bill  of  exceptions. 
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ADMISSION  TO  THE  BAR. 

DAYS  FOE  EXAMINATION. 

Rule  30.  The  second  day  of  the  October  term,  and  such 
other  time  at  any  term  as  may  be  ordered,  on  the  written  appli- 
cation of  five  or  more  persons  desiring  admission,  shall  be  set 
apart  as  the  time  when  persons  desiring  admission  to  practice 
as  attorneys  in  the  courts  of  this  state  may  appear  and  present 
their  applications,  who,  having  been  examined  in  open  court 
touching  their  qualifications  for  admission  and  found  duly  qual- 
ified, may  be  admitted  to  practice  as  attorneys  and  counselors 
at  law  in  the  several  courts  of  this  state.  Applications  for  ad- 
mission can  only  be  made  to  this  court.* 

*The  history  of  admission  of  attorneys  to  the  bar,  and  the  question 
of  the  power  of  the  legrislature  to  regulate  admissions  to  the  bar,  is  ex- 
haustively reviewed  in  the  cases  of  Re  Day,  181  111.  73  (60  L.  R.  A.  619: 
54  N.  E.  646)  ;  and  In  re  Applicanta  for  License,  143  N.  C.  1  (55  S.  E.  635). 
The  prevailing  cmd  dissenting  opinions  in  these  cases  present  fully  both 
views  as  to  the  inherent  powers  of  courts  of  Justice  to  regulate  the  admis- 
sion of  attorneys  to  practice,  showing  the  whole  course  of  the  authorities 
and  rules  in  both  England  and  America. 

SUBJECTS   FOR  EXAMINATION. 

HuLE  31.  Applicants  for  admission  as  attorneys  shall  be  ex- 
amined by  the  justices  of  the  supreme  court,  or  under  their  direc- 
tion,  and  only  such  shall  be  admitted  as  shall  be  properly 
learned  in  the  common  law,  the  law  merchant,  the  principles 
of  equity  jurisprudence,  the  history  and  constitutional  law  of 
England  prior  to  the  Declaration  of  Independence,  the  history 
and  constitutional  law  of  the  United  States,  the  statute  and 
constitutional  law  of  this  state,  and  the  practical  administra- 
tion of  the  law.  Such  examination  shall  be  conducted  in  writ- 
ing, OP  partly  in  writing  and  partly  orally,  as  the  court  may 
direct. 

CERTIFICATES  OF  STUDY  AND  CHARACTER. 

BuLE  32.  Each  applicant  for  admission  must  produce  the 
certificate  of  some  attorney  in  good  standing  in  this  court  that 
such  applicant,  if  a  graduate  of  some  college  or  other  literary 
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institution  authorized  to  confer  degrees,  has  read  law  two  years, 
or  if  not  a  graduate,  at  least  three  years;  and  that  such  appli- 
cant has  the  requisite  learning  and  ability.  There  shall  alao  be 
presented  the  certificate  of  two  attorneys  of  like  standing  to  the 
effect  that  such  applicant  is  a  man  of  good  moral  character.  In 
case,  however,  the  applicant  produces  a  diploma  from  any  reg- 
ular law  school  or  shows  that  he  is  a  graduate  thereof,  then  the 
certificate  of  his  having  read  the  time  above  indicated  shall  be 
dispensed  with.  The  applicant  shall  also  file  his  own  aflfidavit 
that  he  is  a  citizen  of  the  United  States  and  of  this  state,  or  has 
complied  with  the  statutory  requirements  in  that  connection, 
is  over  the  age  of  twenty-one  years,  and  has  read  the  books  a 
list  of  which  is  included  in  his  affidavit. 

ATTORNEYS  FROM  OTHER  JURISDICTIONS. 

KuLE  33.  Attorneys  and  counselors  at  law  and  solicitors  in 
chancery  who  have  been  admitted  to  practice  in  the  highest 
courts  of  any  other  state,  territory  or  district,  or  of  England, 
her  colonies  or  dependencies  where  the  common  law  prevails,  and 
who  are  otherwise  qualified,  may  be  admitted  to  the  bar  of  this 
state  without  examination  upon  presenting  their  certificate  of 
admission  to  such  courts,  accompanied  by  a  petition  in  writing, 
verified  by  the  oath  of  the  petitioner,  showing  (1)  where  he 
was  first  admitted  to  practice,  all  places  and  the  periods  of  time 
(luring  which  he  has  practiced  as  an  attorney  or  counselor  at 
law,  and  especially  the  place,  the  period  of  time  and  the  court 
before  whom  he  last  practiced;  and  (2)  whether  or  not  any  pro- 
ceedings for  his  disbarment  or  suspension  have  been  instituted 
or  prosecuted  at  any  time  or  place.  Such  petition  must  also  be 
accompanied  by  the  certificate  of  the  presiding  judge  of  the 
liighcst  court  in  which  he  last  practiced,  or  was  admitted  to 
practice,  to  the  effect  that  the  petitioner  was  in  good  standing 
and  trustworthy  in  his  profession  in  such  jurisdiction,  and  also 
the  certificate  of  two  attorneys  of  this  court  to  the  effect  that 
they  believe  him  to  be  a  reputable  attorney  and  a  person  of 
good  moral  character.  Such  applicant  may,  if  deemed  qualified 
by  the  court,  be  licensed  to  practice  law  for  a  period  of  nine 
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months  from  and  after  the  date  of  such  license,  and  the  clerk 
shall  immediately  notify  the  secretary  of  the  State  Bar  Associa- 
tion of  such  order ;  provided,  however,  that  if  such  license  would 
expire  during  any  vacation  of  this  court,  then,  and  in  that 
event,  it  shall  continue  in  force  until  the  third  Monday  of  the 
succeeding  term  of  this  court  to  be  held  at  Salem.  In  the  event 
that  any  objection  is  made  to  the  final  admission  of  any  person 
so  licensed  to  practice  law  in  this  state,  such  objection  shall  be 
made  in  writing,  setting  forth  the  grounds  thereof,  and  shall 
be  filed  with  the  clerk,  and  may,  at  the  discretion  of  the  court, 
be  referred  to  three  attorneys  appointed  by  the  court  for  inves- 
tigation and  report,  under  such  conditions  as  may  be  set  forth 
in  the  order  of  reference ;  provided,  however,  that  the  court  may, 
in  its  discretion,  either  continue  or  revoke  the  temporary  license 
pending  such  investigation  and  report.  In  case  no  objection  is 
so  made  and  liled  within  six  months  after  the  making  and  entry 
of  the  order  granting  the  temporary  license  to  practice,  then 
such  applicant  at  any  time  after  the  expiration  of  said  six 
months  may,  on  written  motion  of  an  attorney  of  this  court,  be 
permanently  admitted  to  practice  law  in  the  courts  of  this 
state;  provided,  further,  that  a  resident  and  citizen  and  attorney 
of  the  highest  court  of  record  in  a  sister  state,  under  the  laws 
of  which  an  attorney  who  is  a  citizen  of  this  state  may  be  ad- 
mitted to  the  bar  thereof,  may,  upon  furnishing  the  proof  above 
required  as  to  his  good  moral  character,  be  admitted  generally 
as  an  attorney  in  all  respects  as  if  he  were  a  citizen  of  this  state. 

FEES  FOR  ADMISSBON. 

Rule  34.  Applicants  for  admission  upon  examination  shall 
pay  to  the  clerk  $10  and  upon  certificate  $20 :  Laws  1907,  p.  426. 

DIMINUTIOX  OF  RECORD. 

Rule  35.  For  the  purpose  of  correcting  any  error  or  defect 
in  the  transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and,  upon  good  cause  shown, 
obtain  an  order  that  the  proper  clerk  certify  up  the  wbole  or  part 
of  the  record,  as  may  be  required;  or  the  same  may  be  cor- 
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rected  by  stipulation  of  counsel,  in  writing,  filed  with  the  clerk 
before  argument.  If  the  attorney  of  the  adverse  party  be  absent, 
or  if  the  fact  of  the  alleged  error  or  defect  be  disputed,  the  sug- 
gestion must  be  accompanied  by  an  affidavit  showing  the  exist- 
ence of  the  error  or  defect  alleged. 

KiLiNo  OMlTTBD  OR  AMENDED  RECORD. — An  IncoiTect  bill  of  exceptions 
may  be  subsequently  corrected  nunc  pro  tunc  by  the  trial  court,  and  thf 
amended  record  filed  In  the  supreme  court  (State  ex  rel.  v.  Eatea,  33  Or. 
197:  52  Pac.  571);  and,  where  the  bill  of  exceptions  was  submitted  to 
the  trial  Judffe  within  the  time  allowed  for  so  doin?,  but  was  not  settled 
and  signecf  until  after  the  transcript  on  appeal  had  been  filed,  a  motion 
for  leave  to  file  the  bill  should  be  allowed :  Waahbum  v.  Interatate  Inveat. 
Co.  26  Or.  436  (36  Pac.  533)  ;  Garbade  v.  Larch  Mountain  Inveat  Co. 
36  Or.  368:  59  Pac.  711);  Bioch  v.  Sammona,  37  Or.  600    (55  Pac.  438). 

The  practice  under  this  rule  has  been  liberal  in  the  interest  of  ag- 
grieved parties  where  the  defect  in  the  transcript  can  be  cured,  therefore 
a  motion  to  require  a  missing  paper  to  be  certified  up  will  be  entertained, 
though  not  made  until  after  a  motion  to  dismiss  had  been  filed :  Fenari 
V.  Heaver  Hill  Coal  Co.  94  Pac.  181   (caso  not  y?t  finally  decided). 

BRINGING  UP  ORIGINAL  PAPERS. 

Rule  36.  WhcBever  it  shall  be  necessary  or  proper,  in  the 
opinion  of  the  presiding  judge  in  any  district,  that  original 
papers  or  exhibits  of  any  kind  should  be  inspected  in  this  court, 
such  judge  may  make  such  order  for  the  safe  keeping,  trans- 
porting and  return  of  such  papers  or  exhibits  as  to  him  may 
seem  proper,  and  this  court  will  receive  and  consider  such  papers 
or  exhibits  in  connection  with  the  transcript  of  the  proceedings. 

PENDLETON  TERM. 

Rule  37.  The  foregoing  rules  governing  the  service  of  ab- 
stracts and  briefs  shall  not  apply  to  cases  for  hearing  at  Pendle- 
ton, except  that  the  abstract  provided  for  in  these  rules  shall  be 
deemed  an  abstract  within  the  purview  of  Section  553,  B.  &  C. 
Coiiip. ;  and,  when  acconipaniod  by  a  copy  of  the  judgment  or 
decree  appealed  from,  the  notice  of  appeal  and  proof  of  service 
thereof  and  the  undertaking  on  appeal  may  be  filed  in  lieu  of  a 
transcript. 

(a)  No  civil  case  will  be  heard  at  Pendleton  unless  the  ap- 
peal has  been  perfected  at  least  fifteen  days  before  the  first  day 
of  the  term. 
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(b)  In  eases  for  hearing  at  Pendleton,  the  appellant,  except 
in  equity  cases  to  be  tried  anew,  must  serve  a  brief  containing  a 
concise  statement  of  the  errors  relied  upon,  within  thirty  days 
after  the  appeal  is  perfected,  and  file  the  same  in  the  appellate 
court  at  least  ten  days  before  the  first  day  of  the  term.  The 
respondent  shall  serve  his  brief  within  twenty  days  after  the 
service  of  the  appellant's  brief  upon  him,  and  file  the  same 
within  five  days  before  the  first  day  of  the  term ;  provided,  that 
in  all  cases  for  hearing  at  Pendleton,  the  first  brief  shall  be 
served  and  filed  at  least  five  days  before  the  first  day  of  the  term, 
and  the  answering  brief  by  the  first  day.  When  the  appeal  is 
from  a  decree  in  equity  and  is  to  be  tried  anew  upon  the  tran- 
script and  evidence  accompanying  it,  the  plaintiflE  shall  open  and 
close,  and  as  to  printed  briefs  shall  observe  the  rule  requiring 
the  service  and  filing  of  such  brief  by  appellant. 

EFFECT  OF  Not  Filing  Brief. — In  casf's  heard  at  Pendleton  the  brlof 
must  be  filed  as  here  provided  or  the  Judgment  may  be  affirmed  (State 
V.  Horn,  39  Or.,  152  :  65  Pac.  1066)  ;  though  a  short  delay  may  be  excused 
where  the  appeal  Is  evidently  prosecuted  In  good  faith :  Wood  v.  Fiak, 
45  Or.  276,  281   (77  Pac.  128).- 

SPBCiFTiNO  ERifORS. — A  reasonable  compliance  with  the  rules  is  all 
that  is  required,  and  in  this  case  the  errors  were  specified  with  sufficient 
certainty:  First  Nat.  Rank  v.  Miller,  48  Or.  587,  589    (87   Pac.   892). 


I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  Rules  of  the 
Supreme  Court  of  the  State  of  Oregon,  as  adopted  by  order  of  court  duly 
entered  on  the  25th  day  of  July,  1907,  to  be  in  force  from  and  after 
October  Ist,  1907. 

Dated  at  Salem,  Oregon,  July  25,   1907. 

J.   C.   MORELAND, 

Clerk. 
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ABATEMENT  AND  REVIVAL. 

Abatbmknt  and  Rbtital. 

1.  A  suit  to  restrain  a  probate  Judge  and  a  creditor  of  an  estate  that  was 
In  his  court  from  removinsr  the  administratrix  is  not  abated  by  the  expiration 
of  the  judge *8  term  of  office,  for  it  continues  as  to  the  creditor,  and  an  Injunc- 
tion asalnst  him  wlU  be  effective  to  stop  vexatious  proceedings.— yl/cf^-rman  v. 
Tillamook  County,  4N. 

Abatkment— Other  Suit  Pending. 

S.  That  plaintiff  commenced  an  action  at  law  against  defendant  for  a  vio- 
lation of  a  contract  giving  defendant  the  right  to  cut  and  remove  certain  tim- 
ber, and  also  brought  a  suit  in  equity  to  reform  one  of  the  contracts,  and  that 
such  litigation  Is  pending  and  undetermined,  does  not  prevent  an  action  to 
restrain  the  further  cutting  of  timber  In  violation  of  the  contract.-- /foott  v. 
Boring  Jun4stion  Lum.  Co.  296. 

OONTBAOT— AC5TION   FOR  BREACH— ISSUE— ABATEMENT. 

8.  Where,  In  an  action  for  breach  of  a  contract  whereby  plaintiff  agreed  to 
Increase  its  capital  stock  and  defendant  agreed  to  buy  a  part  thereof,  the 
complaint  alleges  the  Issuance  of  the  Increased  stock  and  the  tender  of  a  cer- 
tificate of  a  part  thereof  to  defendant,  and  the  answer  denies  the  allegations, 
the  question  of  the  validity  of  the  Increase  of  the  stock  Is  one  of  the  very 
things  in  dispute  and  not  a  matter  to  be  pleaded  In  abatement.— Part^c  Jiff// 
f  "o.  V.  Inman,  S2. 

Plea  in  Abatement— Construction. 

4.  Since  pleas  In  abatement  do  not  question  the  merits,  but  merely  tend 
to  delay  the  remedy,  they  are  not  favored,  and  much  strictness  Is  applied  to 
them,  and  they  will  not  be  aided  In  construction  by  any  Intendments.  With 
them  correctness  of  form  Is  a  matter  of  substance,  and  any  defect  of  form  Is 
fatal.-  Sutherlin  v.  Bloomer,  898. 

AOOORI)  AND  SATISFACTION. 

Settlement  of  Causes— Consideration. 

1.  Any  action,  suit,  or  proceeding  may  l)c  settled  by  accord  and  satisfaction 
thereof  by  a  separate  agreement.  If  made  for  a  valuable  consideration.— ATtilA- 
erlin  v.  Bloomer,  HB8. 

Intention. 

3.  Whether  an  agreement  for  the  settlement  of  a  suit  or  the  performance 
thereof  shall  constitute  a  satisfaction,  depends  upon  the  intention  of  the  par- 
ties thereto;  the  rule  applying  to  oral  contracts.  If  executed,  as  well  as  written 
one9.—8utherlin  v.  Bloomer,  H88. 

AOOOUNTING. 

Joint  Adventures. 

Plaintiff  and  defendant,  W.,  who  was  a  menil)er  of  a  firm  of  real  estate 
brokers  having  an  option  to  purchase  a  trax't  of  land  for  S5.(K)0.  contracted  to 
buy  the  land  on  a  liasls  of  |7,000,  under  an  agreement  providing  that  If  plaintiff 
and  defendant  W.,  within  60  days  after  the  payment  of  the  earnest  money, 
paid  the  balance  of  10,860.  the  owner's  agent  agreed  to  convey  the  land.  etc. 
Held,  that  such  agreement  bound  W.  and  plaintiff  to  pay  the  owner  ST.UOO  for 
the  land,  and  hence  the  fact  that  W.  thereafter  avoided  fulfilling  his  part  of 
the  obligation  by  exercising  an  option  held  by  his  firm,  did  not  create  a 
liability  on  W.'s  part  to  account  to  plaintiff  for  the  amount  saved.— *Vro«  v. 
White,  ill. 

By  Administrators.    See  Kxkcitokm,  26,  26. 
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ACTION. 

Vbnuk— Transitory  Actions— Nonrbsidbnt  Dbfbndant. 

1.  Under  Section  44,  B.  A  O.  Oomp.,  providing  that  except  In  certain  cases 
an  action  shall  be  commenced  and  tried  in  the  county  where  defendants,  or 
either  of  them,  reside  or  may  he  found  at  the  commencement  of  the  action, 
or,  if  none  of  the  parties  reside  In  the  Htate,  it  may  be  tried  In  any  county 
which  plaiutifr  may  deslffnate;  transitory  actions  not  within  the  exception 
may  be  commenced  affainst  a  nonresident  in  any  county  plaintiff  may  select, 
and  personal  service  anywhere  within  the  Htate  will  give  the  court  jurisdic- 
tion,—firoti-n  V.  IjewU,  8C8. 

Action— Joindbr—Causbs  Arising  Undbu  Contract. 

2.  Under  the  express  provisions  of  Section  M,  B.  &  C.Oomp.,  more  than  one 
cause  of  action  arising  out  of  contract  may  \ye  united  in  the  same  complaint, 
but  must  be  separately  stated.— Bad«  v.  Hibberd,  801. 

Bills  and  Notbs— Action  by  Holder. 

8.  Under  Section  4468,  B.  A  C.  Comp.,  authorlKlug  the  holder  of  a  nesotiable 
instrument  to  sue  thereon  in  his  own  name,  where  a  note  belonfflns  to  defend- 
ant was  attached  and  sold  under  execution,  the  purchaser  might  sue  thereon 
in  his  own  name,  irrespective  of  whether  the  indorsement  by  the  sheriff  to 
him  was  regular  or  irregular.— /Y«AI»um  v.  Londerahatuen,  888. 

ADMINISTRATION 

Of  Bstatesof  Deceased  Persons.    See  Exbcutobs  and  Administrators. 

ADVERSE   POSSESSION. 
Elements. 

1.  Occupancy  of  land  necessary  to  constitute  title  by  advene  possession, 
must  be  so  open  and  exclusive  as  to  leave  no  inquiry  as  to  occupant^s  inten- 
tion, so  notorious  that  the  owner  may  be  presumed  to  have  knowledge  that 
the  occupancy  is  adverse,  and  so  continuous  as  to  have  furnished  a  cause  of 
action  every  day  during  the  required  period.  Acts  less  continuous  and  of 
brief  duration,  do  not  constitute  such  occupancy  as  would  ripen  into  a  title  by 
adverse  possession.- 3fcAVar  v.  Guistitit  877. 

SuFriciBNCT  or  Evidbncb. 

2.  Evidence  in  a  suit  to  determine  an  adverse  claim  to  real  estate,  to  the 
effect  that  defendant  had  visited  the  land  forty  or  fifty  times  In  ten  years, 
occasionally  pruning  a  few  fruit  trees  and  planting  one  or  two  sacks  of  pota- 
toes, field,  not  to  show  occupancy  by  defendant  sufficient  to  acquire  title  by 
adverse  possession.- AfcAVar  v.  Guistin,  877. 

Acquisition  of  Rights  by  Prbscription. 

8.  Purchasers  of  a  farm,  under  whom  plaintiff  and  defendant  respectively 
claimed,  mutiwlly  agreed  that  one  should  take  that  part  lying  west  of  a  cer- 
tain road  and  south  of  another  road,  and  the  other  purchaser  the  remainder. 
Before  the  deeds  were  made  a  survey  was  had.  After  the  survey  deeds  were 
made  to  the  purchasers,  intending  to  use  the  description  furnished  by  the 
surveyor,  and  the  purchasers  Immediately  entered  into  possession,  and  they 
and  their  successors  in  Interest  occupied  the  same  without  question  for  at 
least  sixteen  years,  when  it  was  discovered  that,  as  defendant  asserted,  aboQt 
twenty-three  acres  south  of  the  road,  and  which  had  been  in  possession  of 
plaintiff  and  his  predecessors  in  Interest,  were  Included  in  the  description  of 
land  conveyed  to  defendant's  grantor,  and  she  thereupon  set  up  title  to  the 
same.  Held,  that  the  occupancy  of  plaintiff  and  his  predecessors  in  interest 
gave  him  title  by  adverse  possession,  regardless  of  the  descriptions  in  the 
deeds,  and  notwithstanding  that  because  of  error  in  the  descriptions  or  in  the 
calculation  of  the  area,  one  of  the  purchasers  paid  for  more  land  than  she 
acquired  and  the  other  for  less.— Coop«r  v  .Blair,  804. 

AGENTS  AND  AGENCY.    Same  as  Principal  and  Agent. 

APPEAL  AND  ERROR. 

Presumption  op  Verity  of  Record. 

1.  While  the  records  of  a  court  may  be  amended,  if  necessary,  to  make 
them  conform  to  the  truth,  it  must  be  presumed  that  the  record  as  presented 
by  the  transcript  correctly  shows  what  and  ail  that  occurred  in  the  matter 
under  consideration.— /7to/^  v.  Walton,  148. 

Review. 

2.  The  determination  of  the  court  that  a  confession  of  accused  was  obtained 
without  the  influence  of  hope  or  fear  will  not  be  disturbed  on  review,  unless 
there  is  clear  and  manifest  error. -^SteUe  v.  Blodgett,  829. 
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Matters  not  of  Record— Bill  of  Exceptions. 

8.  Where  the  bill  of  exceptions  on  an  appeal  from  a  conviction  for  viola- 
tion of  the  local  option  law  referred  to  a  writing  in  the  following  terms: 
'* Defendants  offered  in  evidence  articles  of  Incorporation  of  the  Oorvallls 
Hoclal  A  Athletic  Olub  (marked  'Defendants' Ifixhlblt  D'),  as  follows:  (Olerk 
prlnt)'^— and  that  was  the  only  reference  to  the  document,  and  the  direction 
to  print  was  not  obeyed,  though  the  articles  of  Incorporation  may  have  been 
included  in  a  package  of  papers  certified  to  by  the  clerk,  It  was  not  a  part  of 
the  bill  of  exceptions,  and  when  not  identified  by  the  trial  judge.  It  cannot  be 
considered  on  appeal.— £rfa<0  v.  Kline ^  4S!6. 

Appeal  Record— Bill  of  Exceptions— Matters  not  Included. 
4.  Doi'umentary  evidence  which  Is  not  made  a  part  of  the  bill  of  exceptions 
cannot  be  considered  on  appeal.— /9<a/«  v.  Kline^  48ft. 

Review— Necessity  for  Presentation  of  Question  in  Trial  Court. 

6.  The  only  question  brought  up  for  review  on  appeal  In  a  law  action  are 
such  as  have  been  properly  submitted  to  and  considered  by  the  trial  court.— 
State  V.  Kline,  496. 

Questions  to  be  Considered— Matters  Not  Raised  in  Lower  Court. 

0.  Where  a  bank  sues  on  notes  indorsed  to  Its  cashier  In  his  own  name 
only,  and  the  question  of  the  bank's  right  to  maintain  the  action  Is  not  raised 
at  the  trial.  It  cannot  be  considered  on  appeal.— ^r«<  Nat.  Bank  v.  McCul- 
louph,  606. 

Review— Cross-examination— Bill  of  Exceptions. 

7.  An  assignment  of  error  as  to  permitting  cross-examination  of  a  witness 
regarding  matters  not  testified  toon  direct  examination,  cannot  be  considered, 
when  the  bill  of  exceptions  does  not  purport  to  contain  all  his  testimony  on 
direct  examination.— ^r«<  Nat.  Bank  v.  McCtUlouuK  608. 

Final  Orders— Denial  of  New  Trial. 

8.  The  denial  of  a  motion  for  a  new  trial  is  not  a  final  order  from  which  an 
appeal  will  \\^.—Fir»t  Nat.  Bank  v.  McCullough,  608. 

Reservation  of  Grounds  of  Review. 

0.  A  decision  of  a  trial  court  is  not  reviewable  on  appeal,  unless  the  question 
was  distinctly  presented  to  the  trial  court  for  its  action.  Hence,  where  the 
trial  court  was  not  requested  to  give  any  instruction  Involving  a  consideration 
of  all  the  testimony,  the  evidence  will  not  be  examined  on  appeal  to  determine 
whether,  on  the  whole  evidence,  the  Judgment  was  rifsht.— Firtt  Nat.  Bank  v. 
MfCullough,  606. 

What  Decree  is  Enforceable  After  Appeal  and  Affirmance- 
Jurisdiction  TO  Modify  After  Mandate. 

10.  After  an  equity  case  has  been  tried  on  appeal  and  the  mandate  of  the 
supreme  court  with  the  appropriate  decree  entered  in  the  trial  court,  the 
original  decree  ceases  to  have  any  force,  the  decree  ordered  by  the  appellate 
court  takes  its  place,  and  the  latter  is  not  subject  to  any  change  or  mcxlifica- 
tlon  by  the  circuit  court.— A>au««  v.  Oreuon  Steel  Co,  88. 

Right  of  Hupreme  Court  to  Modify  Decree  After  Close  of  Term. 

11.  The  rule  that  by  the  lapse  of  the  term  a  court  loses  Jurisdiction  of  a 
cause  in  which  a  final  order  has  l>een  entered,  applies  to  the  supreme  court  as 
well  as  to  the  circuit  courts,  and  after  the  term  the  only  power  remaining  in 
the  supreme  court  is  to  recall  the  mandate  for  the  purpose  of  correcting  an 
error  of  the  court,  to  settle  the  cost  bill,  or  to  determine  some  matter  relating 
to  the  enforcement  of  the  decree;  there  is  no  power  to  modify  the  decree  or 
Judgment  in  its  essential  features,— AVauj^  v.  Oregon  Steel  Co.  88. 

Transcript— Time  i or  Filing. 

12.  Under  Hectlon640,  B.  A  C.  Comp.,  an  appellant  is  required  to  file  a  trans- 
cript within  thirty  days  after  the  perfection  of  the  appeal.  Held,  that  where, 
on  notice  of  appeal,  the  trial  Judge  entered  in  the  bench  docket  a  memoran- 
dum that  appellant  wan  given  sixty  days  to  file  a  bill  of  exceptions,  the  memo- 
randum did  not  amount  to  an  order  enlarging  the  time  to  file  a  transcript.— 
Rohin»on  v.  Robinson  Cheese  Co.  468. 

Review— Return— Conclusiveness- Jury  List. 

18.  The  return  on  a  writ  of  review  to  review  Judicial  proceedings  is  conclu- 
sive as  to  the  facts.  The  return  on  a  writ  of  review  to  review  proceedings  of  the 
recorder's  court  of  a  city  on  a  trial  for  the  violation  of  a  municipal  ordinance, 
showed  that  accused  demanded  a  Jury,  and  that,  the  court  having  no  list  of 
jurors  in  accordance  with  Section  2261  et  seq.,  B.  A  C.  Comp.,  ordered  an  ofldcer 
to  select  Jurors,  and  that  accused  objected  to  that  manner  of  selecting  a  Jury, 
and  filed  a  motion  that  a  Jury  be  selected  from  the  Jury  list.    Held  to  show 
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that  accused,  at  the  time  of  hl8  demand  for  a  jury,  hod  the  rlfirht,  as  expressly 
authorized  by  Hectlon  22S7,  B.  A  U.  Oomp.,  to  demand  a  Jury  from  the  Jury  list, 
and  the  court  could  not  direct  an  offlcor  to  select  a  J ury .—ru^tter  v.  City  of  8il- 
verton,  419. 

New  Trial— Exceedino  Jubisdiction— Mistrial. 

14.  Wheretheerrorof  the  court  on  a  prosecution  for  the  violation  of  a  munic- 
ipal ordinance  resulted  from  exceedluR  its  Jurisdiction  In  directing  an  ofHcer 
to  summon  a  Jury,  notwithstandinff  the  demand  of  accused  for  a  Jury  from 
the  Jury  list,  the  error  amounted  to  a  mistrial  only,  and  the  cause,  after  con- 
viction, must  be  remanded  for  new  trial.— r'u««^  v.  City  of  SUverion,  419. 

Parties  Entitled— Acceptance  of  Benefits. 

16.  Where  defendant,  in  a  suit  to  enjoin  the  cutting  of  timber  on  certain 
laud,  claims  under  a  contract  with  plaintiff  alleffod  to  fflve  the  rlfrht  to  cut  all 
the  timber  on  such  land,  and  the  decree  enjoins  the  cutting  of  timtter  under 
12  inches  in  diameter,  and  defendant  in  the  suit  appeals,  he  will  not  he  deemed 
to  have  accepted  the  benefits  of  the  decree  so  as  to  preclude  an  appeal  by  cut- 
ting timber  over  12  inches  in  diameter.— i?oo/«  v.  Borinu  Junction  Lum.  Co.  298. 

Proceedings  for  appeal— Notice— Underta kino— Failing. 

10.  While  it  may  be  unnecessary  for  plaintiff  who  takes  a  cross-appeal  to 
file  a  separate  transcript,  yet,  where  he  does  not  file  in  the  appellate  court 
either  his  notice  or  his  undertaklnff  within  the  time  for  flllnfr  the  transcript, 
the  court  acquires  no  Jurisdiction  of  the  appeal  and  need  not  notice  a  motion 
to  dismiss  It.—JRooU  v.  Borlnu  Junction  Lum.  Co.  2W. 

Review— Discretion  of  Court— Pleading. 

17.  The  discretion  of  the  court  In  permUtlnfr  the  fllinff  of  an  amended  reply, 
after  portions  of  the  orlffinal  reply  had  been  stricken  out  on  motion,  will  not 
be  disturbed  on  appeal  In  the  absence  of  an  abuse  of  discretion,  and  the  failure 
to  file  an  aflldavit  showing  why  sucli  amended  reply  should  be  filed  is  not  evi- 
dence of  an  abuse  of  discretion.— i?oo<«  v.  Borintt  Junction  Lum.  Co,  2U8. 

Presumption  ok  Verity  of  Record. 

18.  The  record  on  appeal  must  Ik»  regarded  as  giving  a  true  statement  of  the 
occurrences  in  the  case,  and  ex  parte  certificates  or  affidavits  cannot  be  con- 
sidered against  the  transcript.— 0//»cA/a^^r'«  EtteUe,  65. 

Record— Questions  Presented— argument  of  Counsel. 

10.  Where  an  objection  toaii  argument  was  overruled,  on  the  ground  that 
it  was  fairly  an  answer  to  the  contention  of  the  defendant's,  the  argument  of 
defendant's  counsel  not  IxMng  in  the  record,  such  ruling  cannot  Im»  reviewed. 
—Trickey  v.  r  Var A:,  61«. 

Disposition  of  Cause— Proceedings  in  Trial  Court. 

20.  Where  on  appeal  it  was  found  that  the  trial  court  lu'ted  properly  in  sus- 
taining a  demurrer  to  the  complaint,  the  cause  would  l>e  remanded  for  further 
proceedings,  within  the  discretion  of  the  trial  court.— >7«6um  v.  IxmilerMhauMcn, 
868. 

Dismissing  Because  of  Defective  Record. 

21.  A  suit  will  not  be  dismissed  because  the  testimony  and  exhibits,  or 
either  of  them,  have  not  been  transmitted  to  the  supreme  court  with  the  rest 
of  the  record,  as  required  by  Section  6B8.  B.  &  C.  (^omp..  Hubd.  1  and  Rule  1  of 
the  court,  since  there  imiy  be  questions  in  the  case  not  arising  on  the  testi- 
mony.-^/yearenj/ood  v.  Mc(Jee,  288. 

Effect  of  Motion  to  Dismiss— Com flkting  Record. 

S2.  A  motion  to  dismiss  an  appeal  for  want  of  specified  parts  of  the  record 
may  be  treated  as  a  suggestion  of  diminution,  and  the  court  may  in  its  discre- 
tion allow  the  record  to  b€»  completed  rather  than  dismiss  the  appeal.— /-«ar- 
enuood  v.  MeOee,  288. 

Review— Presumption— Pleadings. 

28.  Where  a  complaint  is  indefinite  as  to  the  chanu'ter  of  a  contract  sued 
on.  but  contains  averments  which  seem  to  imply  that  it  was  an  express  con- 
tract, and  noobJe<'tlon  is  made  to  the  complaint  until  the  trial,  on  appeal  the 
action  will  Ix*  construed  as  on  an  express  contract.— /Jm/^  v.  Hibberd.  601. 

Harmless  Error— Admission  of  F^videncb. 

21.  In  replevin  against  a  sheriff  to  recover  property  claimed  under  an  exe- 
cution sale  on  a  Judgment  against  a  certain  company,  which  property  was 
held  by  defendant  under  a  writ  issued  in  a  case  by  K.  against  the  company, 
admission  of  evidence  that  K.  hml  Indemnified  defendant  against  any  loss  by 
reason  of  the  action,  and  that  defendant  was  lu^tlng  as  sheriff  when  he  took 
the  property  and  held  It  as  such,  and  that  plaintiff's  attorney  in  the  first  actloA 
was  his  agent  in  the  purchase  and  possession  of  the  property,  was  not  rever- 
sible error  where  the  verdict  included  no  damages.— /?r«»rn  v.  f^wi*,  8C8. 
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HARMLB88  EBROK. 

26.  Error  In  an  action  for  trespatis  to  land,  in  allowinR  a  witness  to  give  his 
opinion  as  to  the  amount  of  danmses  resulting  from  the  tresipass,  was  harm- 
less, it  appearing  that  the  Incompetent  testimony  did  not  influence  the 
verHlet.—Montoom&rv  v.  Somerii,  2S9* 

Pkbhentation  ok  Question  Bklow—Exobptions— Failure  to  Make 

FlM  DIN08. 

26.  Section  172.  B.  A  O.  Comp..  provides  that  no  exception  need  be  taken  or 
ailowiKl  to  any  decision  on  u  matter  of  law  when  the  same  is  entered  in  the 
Journal,  or  made  wholly  on  matters  in  wrltinsr  or  on  file  in  the  court.  Heldt 
that  under  the  statute,  and  as  tlndingrs  in  law  actions  are  entered  in  the  Jour- 
nal, the  failure  of  the  trial  court  to  find  on  a  counterclaim  may  be  reviewed 
on  appeal,  though  no  exception  wa^  taken  to  such  failure  to  find.—C/iuni;  v. 
Stephenson,  214. 

Filing    Notice     and    Proof   of    Service -Transcript  -  Impeaching 
Record. 

27.  Section  540.  B.  &  O.  Oomp.,  provides  that,  when  an  appeal  Is  not  taken  at 
the  time  the  decision  is  rendered,  it  may  be  taken  at  any  time  within  six 
months  thereafter  by  serving  a  notice  on  the  adverse  party  or  his  attorney, 
and  filing  the  original  with  proof  of  service  indorsed  thereon  with  the  clerk. 
Heldt  that  where  the  notice  of  appeal  as  it  appeared  in  the  transcript  showed 
that  it  was  filed  Augast  26th,  while  the  endorsement  of  proof  of  service  was 
dated  September  26th,  appellants  could  not  contradict  the  transcript  by  ex- 
traneous evidence  showing  that  the  service  was  in  fact  admitted  August  28th, 
and  the  notice  with  the  endorsement  of  such  admission  thereon  was  after- 
wards filed  with  the  clerk,  the  remedy  being  by  application  to  the  couct  be- 
low to  correct  the  record.  ^Rodman  v.  Manning,  606. 

Jurisdiction  Cannot  be  Waived  by  Parties. 

28.  Serving  and  filing  of  notice  of  appeal  are  essential  to  give  the  Supreme 
Ck>urt  Jurisdiction,  and  cannot  be  waived  by  the  partles.~/;<Kl9nan  v.  Manning, 
606. 

Right  to  Appeal. 

2:0.  The  right  to  appeal  a  case  Is  one  conferred  by  statute,  and  is  limited  to 
cases  falling  within  the  term^  of  the  act.— Seart  v.  Dunbar,  86. 

Motion  to  Dismiss  Appeal— Considering  Merits. 

90.  In  passing  on  a  motion  to  dismiss  an  appeal  the  court  ought  not  to  con- 
sider the  merits  of  the  case.— fif«ar«  v.  Dunbar,  86. 

Illustration  of  Order  Not  Final. 

81.  Under  Section  547,  B.  A  C.  Oomp.,  as  amended  by  l^aws.  1007,  p.  818,  c.  162, 
limiting  appeals  to  orders  affecting  substantial  rights  and  in  effect  determin- 
ing suits,  etc..  an  order,  in  a  suit  by  a  taxpayer  against  a  former  public  officer 
to  require  him  to  account  for  moneys  received  in  his  official  capacity  during 
his  term  of  office,  denying  defendant's  motion  to  dismiss  after  a  demurrer 
had  been  sustained  to  the  complaint  for  plaintiff's  Incapacity  to  sue,  and 
granting  substitution  of  the  State  as  plaintiff,  is  not  appealable;  the  sustain- 
ing of  the  demurrer  and  the  substitution  not  being  fiiml  as  to  the  suit.— Searit 
v.  Dunbar,  86. 

Exceptions— Trial  de  Novo. 

82.  Under  the  express  terms  of  Sections  406  and  655.  B.  A  O.  Oomp.,  on  appeal, 
suits  in  equity  are  triable  de  novo  on  the  transcript  and  evidence  accompanying 
the  appeal.  Hence  in  equity  appeals  a  bill  of  exceptions  Is  unnecessary,  and 
one  cannot  be  considered,  and,  when  accompanying  the  transcript,  must  be 
treated  as  surplusage,  except  in  so  far  as  the  testimony  there  certified  may 
be  applied  in  determining  the  issues  involved.— j^u^^rf/^i  v.  Bloomer,  806. 

Evidence— Objections  to  Testimony  in  Equity  Suits. 

88.  In  equity  suits,  in  order  that  objections  to  admission  of  testimony  may 
be  of  any  avail  on  appeal,  they  must  be  taken  and  noted  In  the  trial  court.— 
Sutherlin  v.  Bloomer,  .SON. 

Taking  Testimony  over  Objection. 

84.  Where,  at  the  trial,  testimony  is  tendered,  but  objections  thereto  are  sus- 
tained, the  party  offering  the  testimony  may  have  it  taken  and  recorded  over 
the  court's  rulings,  by  offering  to  pay  the  additional  expense  incurred  thereby 
In  the  event  the  proffered  testimony  shall  finally  be  held  inadmissible.— 
Sutherlin  v.  Bloomer,  886. 

OouBT  Not  Permtttino  Testimony  to  be  Taken. 

86.  "Where  testimony  is  proffered,  objections  thereto  sustained,  and  not- 
withstanding a  request  that  it  be  taken  and  recorded,  as  provided  in  Section 
406,  B.  A  O.  Oomp.,  the  court  refuses  to  permit  the  testimony  to  be  taken,  and  It 
shall  on  appeal  appear  that  the  rejected  testimony  is  essential  to  a  proper 
determination  of  the  Issues,  the  case  may  be  remanded  with  directions  to 
admit  the  desired  te»%\inox\y .— Sutherlin  v.  Bloomer,  808 
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Whbn  Remanded  fob  Further  Prockbdimos. 

86.  When  objections  are  sustained  to  testimony  offered,  but  recorded  re- 
gardless of  such  ruling,  and  relying  upon  the  correctness  of  the  ruling  of  the 
court,  no  proof  Is  offered  In  response  to  such  testimony,  and  on  api>eal  it  shall 
be  determined  that  the  court  erred  In  sustaining  the  objections  thereto,  the 
cause  may  be  remanded  for  further  proceedings.  If  deemed  essential  to  a 
proper  determination  of  the  rights  of  the  parties.— ^ii<Aer;/n  v.  Bloomer,  aoti. 

Review—Questions  Presented. 

87.  Where  defendant  In  an  equity  suit  manifested  no  desire  to  have  testi- 
mony reported  over  the  trial  court's  rulings,  as  might  have  been  done  under 
the  express  terms  of  Section  40fl,  B.  A  O.  Oonip.,  questions  as  to  the  admissi- 
bility of  the  excluded  testimony  are  not  presented  on  appeal,  except  In  so 
far  as  necessary  to  a  review  of  other  errors  assigned.— jSu</M?rHn  v.  Bloomer,  896. 

Review— Harmless  Error— Findings. 

88.  Under.sectlon  406,  B.  &  O.  Oomp.,  requiring  findings  on  all  material  Issues 
In  equity  cases,  and  providing  that  on  appeal  the  cause  shall  be  tried  anew 
without  reference  to  such  findings,  failure  to  make  findings  Is  not  reversible 
error,  where  the  transcript  discloses  all  the  proceedings  had  and  evidence 
taken  below,  and  especially  where  the  complaining  party  does  not  appear  to 
have  been  prejudiced.— jSm^A^WM  v.  Bloomer,  8W. 

Time  kob  Filing  Transcript— Power  ok  (Iourt. 

80.  Hectlon  668.  B.  A  O.  Oomp..  providing  for  appeals  to  the  supreme  court, 
and  authorizing  the  court,  upon  the  appeal  being  perfected,  to  extend  the 
time  for  tiling  the  transcript,  does  not  require  that  the  undertaking  on  appeal 
must  be  filed  before  an  orde^  can  be  taken  enlarging  the  time  to  file  the 
transcript,  but  only  that  such  order  must  he  taken  before  the  expiration  of 
time  already  allowed  for  that  purpose.— Wo?/  v.  City  Hy.  Co.  64. 

Reviewing  Refusal  to  Reduce  Verdict. 

40.  The  action  of  a  trial  court  In  reference  to  a  motion  to  set  aside  a  verdict 
as  excessive  Is  not  subject  to  review  on  appeal.— H'oV  v.  City  Ry.  Co.  64. 

Review  or  Intermediate  Order— Harmless  Rrror. 

41.  On  appeal  complaint  cannot  be  made  of  an  order  modifying  a  temporary 
Injunction  without  the  notice  expressly  required  by  statute,  unless  It  shall 
appear  that  the  injunction  should  have  been  permanently  ordered.- W'or/er  v. 
Hurst,  218. 

Insolvency- Bond  on  Appeal. 

42.  The  Insolvency  of  a  defendant  In  a  forcible  entry  and  detainer  action  Is 
Immaterial  In  a  suit  to  enjoin  him  from  removing  chattels  from  the  premises 
In  question  pending  the  determination  of  such  action,  where  the  defendant 
appealed  from  the  judgment  and  gave  a  bond  for  double  the  rental  value  and 
for  restitution.— Mo(/<?r  v.  i/urrt,  218. 

Forcible  Entry  and  Detainer— HuKFroiRNCY  ok  Undertaking. 

48.  Where  on  judgment  for  plaintiff  In  a  forcible  entry  and  detainer  action 
defendants  gave  a  bond  under  the  express  terms  of  Section  5754,  B.  A  O.  Oomp., 
guaranteeing  payment  of  twice  the  rental  value  of  the  land  should  Judgment 
be  afflrmed,  the  undertaking  must  bt»  presumed  sufficient  for  the  objects  given, 
and  Is  effectual  for  all  purposes  until  the  final  determination  of  the  cause.  In 
the  absence  of  objections  or  exceptions  thereto.— Wo Vr  x.Hurnt,  218. 

Harmless  Error- Evidence  Subsequently  Received. 

44.  Error,  if  any,  in  rejecting  evidence  is  rendered  harmless  and  unavaila- 
ble on  appeal  by  subsequently  receiving  such  evidence  and  submitting  11  to 
the  inry, —Hildebrand  y.rniied  Artisang,  15». 

Bonds— Liability. 

45.  Under  Sections  650, 561.  B.  A  O.Oomp..  providing  that  an  undertaking  on 
appeal  shall  Ix^  to  pay  all  damages  and  costs  awarded  on  the  appeal,  but  that  In 
various  cases  the  undertaking  shall  not  stay  proceedings,  unless  It  further 
provides  for  payment  of  the  Judgment  as  affirmed.  In  a  creditors'  suit  t^  un- 
cover property  that  had  been  placed  l>eyond  the  reach  of  an  execution  bascHl  on 
a  Judgment  which  plaintiff  had  recovered  tigalnst  defendants,  defendants  ap- 
pealed from  a  decree  against  them,  and,  though  the  decree  was  not  within 
section  .^wO,  the  appeal  l)ond  was  conditioned  that  the  obligors  would  abide  by 
the  decision  of  the  Supreme  Oourt,  and  satisfy  the  Judgment  and  decree  so 
far  as  affirmed.  Held,  tliat  the  surety  on  the  lx)nd  on  affirmance  of  the  decree 
was  only  liable  for  costs  In  lx)th  courts  in  the  creditors'  HUli. -Strubling  v.  Wil- 
«on.  282. 

Notice— SnFFiorF.NCY— Judgment— Surplusage. 

46.  A  reference  in  a  notice  of  appeal  from  a  Judgment  to  the  entry  of  the 
judgment  in  the  "Judgment  docket."  while  Section  196.  B.  A  O.  Oomp..  requires 
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the  recording  of  Judgments  In  the  Journal,  which  is,  by  section  688,  a  book  In 
which  the  clerk  must  enter  the  proceedings  of  the  court  in  term  time,  is  a 
misdescription  of  the  record  intended,  and  may  be  disregarded  as  surplusage 
in  determining  the  sufficiency  of  the  notice. —fifiimmer«  v.  Ge^,  24«. 

Description  of  Pabty— SuFFiorKWOY. 

47.  A  defect  In  a  notice  of  appeal,  arising  from  the  failure  to  state  that  the 
person  named  in  the  notice  as  appealing  Is  the  defeated  party  in  the  action,  is 
not  fatal.  Identity  of  the  person  being  established  under  Section  788,  subd.  26, 
B.  &  O.  Oomp.,  from  the  Identity  of  name.— Summer*  v.  Gter^  249. 

Rbquisites  of  Notice. 

48.  A  notlceofappealfroma  Judgment  containing  the  name  of  the  court  and 
the  parties,  and  reciting  that  the  defeated  party  appeals  from  a  Judgment 
rendered  and  "  entered  of  record  In  the  above-entitled  court.  •  •  •  wherein 
and  whereby  it  was  ordered  and  adjudged  Hubstantially  as  follows,"  followed 
by  the  Judgment  appealed  from.  Is  sufficient  under  Section  540,  B.  AO.  Oomp.— 
Hummers  v.  Geer^  249. 

Disposition  of  Cause— Remanding. 

49.  On  appeal.  In  a  foreclosure  case,  where  It  appeared  from  the  record  that 
defendant  had  a  prior  mortgage,  but  plalntifT.  admitting  the  mortgage,  claims 
it  has  been  paid,  but  there  is  no  proof  of  payment,  and  the  trial  court  held  a 
foreclosure  by  defendant  valid,  which  on  appeal  is  declared  void,  there  Is  an 
issue  undisposed  of,  and,  where  defendant's  answer  is  In  such  a  condition  that 
the  Supreme  Court  cannot  give  him  the  relief  to  which  he  is  entitled,  a  final 
decree  will  not  be  rendered,  but  the  case  will  be  remanded  with  leave  to  de- 
fendant to  amend  his  answer.— A'napp  v.  Wallace,  848. 

AppEAii  Fbom  Ori>rb  Granting  Continuance. 

60.  Rulings  on  applications  for  continuances  do  not  involve  the  merits,  or 
necessarily  affect  the  Judgment,  within  Section  667,  B.  A  C.  Oomp.,  providing 
that  on  an  appeal  the  court  will  review  only  such  interlocutory  orders  as  In- 
volve the  merits  or  necessarily  affect  the  Judgment.— PacWc  MUl  Co.  win- 
man,  22. 

Law  of  the  Case. 

61.  Where,  on  the  H(*cond  trial  of  a  case,  the  Issues  have  lx>en  changed,  and 
much  evidence  admitted  on  the  former  trial  has  been  excluded  on  the  second, 
the  decision  of  the  supreme  court  on  appeal  from  the  Judgment  on  the  former 
trial  is  not  the  law  of  the  case  on  a  second  appeal :  Stager  v.  Troy  iMimdry  Co, 
41  Or.  141.  distinguished.- Paci/lf  Afill  Co.  v.  Inman,  22. 

Questions  Reviewable— Immaterial  Questions. 

62.  Where,  in  an  action  for  breach  of  contract,  the  court  htis  properly 
granted  a  motion  for  Judgment  of  nonsuit,  questions  as  to  the  admissibility  of 
evidence  touching  claims  for  damages  are  immaterial.— Pac</lc  Mill  Co.  v.  In- 
man, 22. 

Review  of  Evidence— Bill  of  Exceptions. 

68.  Where  the  evidence  is  not  in  the  bill  of  exceptions,  and  a  transcript  of 
what  appears  to  be  evidence  is  In  the  record,  but  the  same  is  not  identified  by 
the  court,  or  certified  to  be  any  or  all  of  the  testimony  in  the  case,  the  court 
on  appeal  will  not  consider  it.-~Jaek»on  v.  Sumpier  Valley  Ry.  Co.  466. 

ASSAULT  AND  BATTERY. 

Assault  with  Cowhide— Self-Defensk. 

1.  The  offense  under  Section  17W,  B.  A  C.  Conip.,  declaring  a  punishment 
for  one  who  assaults  another  with  a  cowhide,  having  at  the  time  In  his  posses- 
8ion  agun  or  other  deadly  weapon,  with  Intent  to  intimidate  and  prevent  the 
other  from  resisting,  cannot  Involve  the  element  of  self-defense  in  favor  of 
the  assailant. -jN^oI^  v.  Taylor,  449. 

Unnecessary  Force  in  Removing  Trespasser. 

2.  The  gist  of  the  offense  under  Section  1766.  B.  A  C.  Com  p.,  being  to  l)eat 
another  with  a  cowhide,  or  like  thing,  while  Ix'ing  armed  with  a  deatily 
weapon,  with  intent  to  intimidate  and  to  prevent  the  other  from  resisting. 
the  statute  does  not  apply  to  an  altercation  or  ordinary  assault  and  battery, 
though  the  assHllnnt  Is  anned  with  a  gun;  so  that,  where  the  element  of 
removal  of  a  trespasser  by  defendant  is  Involved,  the  use  of  more  force  than 
necessary  for  such  purpos(>s  would  constitute  an  assault,  but  would  not  ))e 
evidence  of  a  violation  of  such  statute.— jSVaf*-  v.  Taylor,  449. 

Assault  with  a  Leather  Strap. 

8.  Under  Section  1766.  B.  A  i).  Conip..  an  information  held  not  to  charge  the 
crime  of  •*a.ssault.  b<»lng  nrmed  with  a  cowhide,"  It  charging  the  assault  with 
a  leather  strap,  without  describing  it.— State  v.  Taylor,  449. 
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A8HKHSMUNT. 

For  ICxpenHesof  Public  Improvement. 
Hee  HioHWAYH.  1. 
See  MiTNicrPAL  OoRPORATroN.  1,  :i,  fl. 

ATTACH  MKNT. 

Attaching  Crbditob— Bona  Fide  Puhchasbb. 

1.  Hectiou  H02.  B.  A  O.  Oomp..  provides  that  from  the  date  of  an  attac-hmeut 
until  it  i8  discharged,  or  the  writ  is  executed,  plalntifT,  as  asaint  third  per- 
sons, shall  be  deemed  a  purchaser  In  sood  faith  and  for  a  valuable  consid- 
eration, provided  the  sherilT's  certificate  required  by  section  801  is  filed  as 
required  by  section  8QB.  Held,  that  an  attaching  creditor.  In  order  to  obtain 
the  rlffhts  of  a  bona  Ade  purchaser.  Is  bound  to  prove  that  he  in  fact  acquired 
his  lien  in  ffood  faith  and  without  notice  of  outstanding  equities.— Jmn<nflr«  v. 
/.4m/«.  488. 

Attaching  Creditor8— Notice— Records. 

2.  Sections  HOQ-HCB.  6860,  B.  A  C.  Oomp.,  provide  that  nonexempt  real  estate 
shall  be  liable  to  attachment  by  the  sherllT  making  a  certificate  and  filing  the 
same  with  the  clerk  of  the  county  in  which  the  property  Is  situated,  and  that 
from  the  date  thereof  the  plalntllT.  as  against  third  persons,  shall  be  a  pur- 
chaser In  good  fulth,  and  that  every  conveyance  of  real  property  within  the 
State  which  shall  not  be  recorded  within  five  days  after  Its  execution  shall  be 
void  as  against  a  subsequent  bona  Ade  purchaser  whose  conveyance  shall  be 
first  recorded.  Ij.  having  sold  certain  land  to  D.  for  a  consideration,  half  of 
which  was  secured  by  a  mortgage  thereon,  D.  within  an  hour  conveyed  the 
property  to  G.,  who  conveyed  It  to  complainants*  grantors.  The  mortgage  to 
L.  was  recorded,  but  the  deed  to  I),  was  not.  and  defendant,  relying  on  a  state- 
ment by  L.that  he  had  conveyed  the  land  to  D.. attached  It  for  D.'s  debt, after 
which  the  deeds  to  D.  and  complainants  were  recorded.  Held,  that  L.*8  state- 
ment that  he  had  conveyed  the  land  to  D.  was  rebutted  by  the  record  which 
showed  that  the  title  still  remained  in  L.,  which  record  only  gave  notice  of  the 
facts  therein  stated  and  warned  defendant  to  make  further  inquiries  as  to  D.*s 
title  to  the  premises,  so  that  he  was  not  a  bonaflde  purchaser  under  his  attach- 
ment, entitled  to  priority  against  complainants.— ./emi</if/«  v.  f^ntz,  488. 

Property  subject— Bills  and  Notes. 

8.  Sections  20lh8ns,  B.  A  O.  Oomp.,  provide  In  effect  that  all  property  not  ex- 
empt from  execution  shall  be  subject  to  attachment,  and  that  personal  prop- 
erty capable  of  manual  delivery,  and  not  In  possession  of  a  third  person,  shall 
be  attached  by  the  sheriff  taking  It  into  his  possession,  and  garnishment  pro- 
ceedings are  provided  to  reach  personal  property  not  capable  of  manual  de- 
livery and  in  possession  of  a  third  person.  Section  4680  defines  a  negotiable 
promissory  note  as  an  unconditional  promise  In  writing  engaging  to  pay  on 
demand,  or  at  a  fixed  or  determinable  time,  a  certain  sum  In  money.  Held, 
that  a  negotiable  promissory  note  belonging  to  defendant,  in  his  possession, 
and  bearing  no  indorsements,  was  subject  to  attachment  and  sale  under 
execution.— ^i«W>?im  v.  lAtnderthauten,  8(M. 

BANKRUPTOY. 

When  Trustee  May  Maintain  a  Oredltor's  Suit.    See  Oreditor'h  Suit,  2. 

BRNEFIOIAL  SOOIBTIES.    See  Insurance. 

BILL  OF  EXOEPTIONS. 

Amendment— Nunc  Pro  Tunc  Order. 

1.  Where  an  original  bill  of  exceptions  as  filed,  purported  to  contain  the 
matters  which  were  Inadvertently  omitted,  the  appi*llant,  after  argument  of 
the  appeal,  and  after  notice  given  in  the  Supreme  Oourt.  ^'as  entitled  to  a 
nunc  pro  tunc  order  of  the  trial  court  amending  the  bill  by  Inserting  the 
omitted  matter.— Jfct^r«f/or  v.  Oregon  R.  d*  X.  Co.  fiST. 

Record  of  Trial— Presumptions. 

2.  Under  Sections  100-172,  B.  A  O.  Oomp.,  relating  to  the  retard  of  the  trial 
and  preparation  of  a  bill  of  exceptions.  It  is  presumed  that  the  record  was 
kept  by  the  court,  and  that  the  court  prepared  the  bill  of  exceptions,  so  that 
an  oversight  in  omitting  matter  Intended  to  be  Included  In  the  bill.  Is  In  law 
the  error  of  the  court,  though  It  is  the  practice  for  the  counsel  to  prepare  and 
submit  the  bill  of  exceptions  to  the  court  for  Its  approval.— ^fcGrei/or  v.  <>re- 
ifon  R.  S'  N.  Co.  527. 

In  Equity  Suits  Oannot  be  Oonsidered.    See  Appeal  and  Error.  82. 
Affidavits  for  Ohange  of  Venue  Must  Appear  In.    See  Venue*  2. 
Error  on  Oross-Bxaminatlon  of  Witness  Must  Oontaln  All  His  Testimony 
on  Direct.    See  Appeal  and  Error,  7. 
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BILLS  AND  NOTK8. 

PBOPKKTY   HUBJBCl'  TO  ATTA0HMKNT--BrLI.8  AND   NOTEil. 

1.  Under  Sections  299-802  and  4586.  B.  &  O.  Oomp..  a  neRotiable  promissory 
note  bolonKlnff  to  defendant,  in  his  possession,  and  bearing  no  indorsements,  is 
subject  to  attachment  and  sale  under  execution.— Fi»^&»im  v.  LomIershau»en^ 
HAS. 

Action  by  Holdek. 

2.  Under  Section  4453,  B.  &  O.  Oomp.,  authorizing  the  holder  of  a  negotiable 
Instrument  to  sue  thereon  in  his  own  name,  where  a  note  belonf^inf?  to  defend- 
ant was  attached  and  sold  under  execution,  the  purchaser  niiirlit  sue  thereon 
in  his  own  name,  irrespective  of  whether  the  indorsement  by  the  sheriff  to 
him  was  regular  or  irresfular.— i^i>/j6urn  v.  Ijondershautten,  868. 

Parol  Evidenck  as  to  Indokhbe  of  Note— Statutory  Provisions. 

3.  The  provision  of  the  neeotlable  Instrument  law  (Section  4441,  B.  &  O. 
(?omp.)  that,  when  an  instrument  is  drawn  or  Indorsed  to  a  person  as  "cashier" 
of  abank,  it  isdeemed  pWma  /««>  to  bt^  payable  to  the  ban Ic  of  which  he  is 
such  officer,  and  may  be  neKotlated  by  the  Indorsement  of  either  the  Imnk  or 
the  officer,  was  leased  on  the  theory  that  the  qualifying  word  creates  an  am- 
biguity as  to  the  real  party  intended,  to  explain  which  parol  evidence  is 
admissible;  but,  where a.note  is  endorsed  to  N.  without  any  quallfyinff  word, 
even  if  N.  is  in  fact  the  ctvshler  of  a  bank,  parol  evidence  is  not  admissible  to 
show  that  the  bank  was  the  party  intended  as  the  indorsee.— /'Vrsi  yat.  Hank 
V.  McCullouifh,  f)()8. 

Effect  of  Transfer  Without  Indorsement— Defenses. 

4.  Under  the  law  merchant,  which  has  become  a  part  of  the  common  law, 
a  transfer  of  a  promissory  note,  payable  to  order,  to  bar  equities,  must  l>e  by 
indorsement  to  one  who  has  no  notice  of  the  equities,  and  for  a  valuable  con- 
sideration l)efore  maturity.  Hence,  where  a  note  is  indorsed  to  the  cashier  of 
a  bank,  who  delivers  It  to  the  bank  without  indorsement,  in  a  suit  thereon  by 
the  bank  the  note  is  subject  to  all  equities  exlstlnpc  In  favor  of  the  makers. 
Firnt  Nat.  Bank  v.  McCullouffh,  508. 

Right  of  Action— Statutory  Provisions. 

5.  A  transfer  >»ithout  Indorsement  of  a  promissory  note,  payable  to  order, 
assigns  under  tlie  law  merchant  only  an  equitable  right,  which  could  be  In- 
forced  by  suit  in  t lie  name  of  the  payee  only;  but  under  Section  27,  B.  &  O. 
Oomp..  providing  that  every  action,  with  certain  exceptions,  shall  be 
prosecuted  in  the  name  of  the  real  party  in  Interest,  a  bank  may  maintain  an 
action  in  its  own  name  on  a  note  transferred  to  it  without  indorsement.— /'Yr»< 
XcU.  Bank  v.  McCnllouuh.fm, 

BONA  FIDE    PURCHASERS 

As  Attaching  Creditors.    See  A'rrACHMKNTS.  1,  2. 
■lOf  I^ands.    See  Vendor  and  Purchaser,  1.  2. 

BRIDGES. 

Authority  to  Oon struct  and  Repair. 

1.  Inan  action  for  personal  injuries  sustained  because  of  a  defective  bridge, 
testimony  to  show  that  the  roa^l  and  bridge  ha<l  been  kept  in  repair  by  the 
road  supervisor  under  the  direction  of  the  county  court  is  a<lmlssible  without 
showing  an  order  of  the  court  authorising  or  directing  him  to  keep  them  in 
repair,  or  that  no  record  of  such  authority  ha<l  been  made,  since  under  the 
statute  the  road  supervisor  is  an  officer  of  the  county  appointed  by  the  county 
court,  which  has  charge  of  highways  and  bridges,  and  It  Is  his  duty  to  keep 
the  roads  in  repair.— /iir/mryji  \.  Marion  County ^^). 

Use  for  Travel— Contributory  Ne«i.igence. 

2.  Where  a  county  constructs  or  maintains  a  bridge  for  use  by  the  public,  a 
traveler  may  tvssume,  in  the  absence  of  information  to  the  contrary,  that  he 
may  safely  travel  over  any  portion  of  the  bridge,  and  in  doing  so  he  Is  not 
guilty  of  contributory  negligence.— /^iV/Z/ir/jr  v.  Marion  Coiintu,  80. 

BURDEN  OF   PROOF. 

Impairment  ok  Vkhted  Rights— Statutory  (Crimes. 

The  rule  which  imposes  upon  the  defendant  the  burden  of  proof  in  a  prose- 
cution for  a  statutory  crime,  does  not  violate  any  vested  right  which  he  pos- 
sesses.- iS/a/«  v.  Kline,  426. 

Life  Insurance— Suicide  as  a  Defense.    See  Insurance,  1. 

In  a  Prosecution  for  a  Statutory  Crime.    See  Constitutional  IjAM'.  lo. 

In  a  Suit  to  Partition  Uinds.    See  Partition,  1. 

50  Or. 39 
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On  Carrier  to  Allege  and  Prove  a  Limited  Liability.    Hoe  Oarrfkr.  9. 
On  Grantee  Where  Conveyance  is  Attacked  a«  Fraudulent.    See  Fraudu- 
lent CONVRYANOJES,  L 

CAKRIBRH. 

Loss  OF  Freight— Action— Plra—BCstoppel. 

1.  In  an  action  against  a  carrier  for  Iosm  of  freight ,  a  plea  of  estx>ppel  by 
reason  of  plaintiff  having  received  the  bill  of  ladling  after  loss,  and  having 
forwarded  it  to  defendant  with  his  claim  for  damages,  waa  Insufficient,  where 
it  alleged  no  facts  showing  that  defendant  acted  on  the  contents  of  the  bill  of 
lading  to  its  prejudice,  or  that  it  waM  misled  by  anything  plaintiff  did  with 
reference  thereto.— 3/o(yr<'f/or  v.  Oregon  R.  <t  N.  Co,  627. 

FiNDiNos—EviDBNCE— Limitation  of  Liarility. 

2.  In  an  action  against  a  carrier  for  loss  of  goods  by  Are.  evidence  held  to 
support  a  finding  that  plaintlfT  never  entered  into  a  special  contract,  evidenced 
by  a  bin  of  lading  limiting  the  carrier's  liability.— Jfcf/r^iyor  v.  Oregon  i?.tt  N. 
Co,  527. 

Bill,  of  Lading  Executed  After  Loss. 

8.  Where,  after  loss  of  goods  while  In  the  possession  of  a  carrier,  it  executed 
and  sent  to  the  shipper  a  bill  of  lading  limiting  the  carrier's  liability  as  a 
matter  of  convenience  for  the  purpose  of  identifying  the  property  last,  the 
shipper's  receipt  of  such  bill  did  not  limit  the  carrier's  common-law  liability.— 
McGregor  v.  Oregon  R.  d'  N.  Co.5i7. 

Limit  of  Liability. 

4.  Mere  notice  by  a  carrier  to  a  shipper  is  insufficient  to  limit  the  carrier's 
liability,  an  express  stipulation  being  necessary  for  that  purpose.— .Vr^^rrcrw 
V.  Oregon  R.  «l'  .V.  Co.  527. 

Carrier's  Liability— Warehousemen— Duty  of  Carrier. 

5.  Where  the  consignee  is  present  on  the  arrival  of  goods,  he  is  required  to 
receive  them  without  unreasonable  delay,  or  the  carrier's  liability  as  such  is 
terminated.  If  the  consignee  is  absent,  but  lives  in  the  immediate  vicinity  of 
the  place  of  delivery,  the  carrier  must  notify  him  of  the  arrival  of  the  goods, 
after  which  he  has  a  reasonable  time  to  remove  them:  but  if  he  Is  absent,  un- 
known, or  cannot  l)e  found,  the  carrier  may  pliK-e  the  goods  in  a  warehouse, 
and  after  keeping  them  a  reasonable  time,  if  not  delivered,  the  carrier's 
liability  as  such  ceases  —yfcGregor  v.  Oregon  R.  d:  A".  Co,  527. 

Reasonable  Time. 

6.  Plaintiff's  agent  learned  of  the  arrival  of  the  goods  in  question  between 
4  and  5  o'clock  p.  m..  which  was  a  few  hours  after  the  car  in  which  the  goods 
were  transported  reached  destination.  The  shipping  receipt  had  not  arrived, 
and  It  was  customary  for  the  carrier's  office  to  close  at  «  p.  m.  Plaintiff  did 
not  remove  the  goods  that  night,  during  which  they  were  destroyed  by  Are. 
Held,  that  the  loss  occurred  before  the  expiration  of  a  reasonable  time  for  the 
removal  of  the  goods  as  a  matter  of  Iaw^— McGregor  v.  Oregon  R.  d-  X.  Co.  527. 

Q,ue.stion  for  Court  or  Jury. 

7.  Where  the  facts  relating  to  the  reasonableness  of  the  opportunity  offered 
to  a  consignee  for  the  removal  of  goods  after  arrival  ar*»  few  and  simple,  and 
conclusively  established,  whether  a  reasonable  time  has  or  ha^s  not  elapsed  Is 
a  question  for  the  court;  It  being  proper  to  submit  It  to  the  Jury  only  in  case 
of  a  conflict  in  the  testimony,  or  when  the  facts  are  doubtful  or  complicated. 
i>tQ.—Mc<Jregor  v.  Oregon  R.  d'  y.  Co.  527. 

Loss  of  Goods— Defenses— Pleading. 

8.  A  defense  by  a  carrier  that  part  of  the  goods  sued  for  did  not  belong  to 
plaintiff  could  not  be  proved  where  not  specially  i>\ea,LliK\.— McGregor  v.  Oregon 
R.  d:  y.  Co.  527. 

Limitation  of  Liability— Burden  of  Proof. 

».  A  carrier  being  ordinarily  an  insurer  of  the  goods  It  undertakes  to  trans- 
port, and  all  limitations  of  Its  common-law  liability  lx»lng  in  the  nature  of  ex- 
ceptions to  its  general  responsibility,  the  burden  is  on  the  carrier  to  allege  and 
prove  a  limited  liability  contract  on  which  it  seeks  to  relieve  itself  of  its  com- 
mon-law liability.— 3/r6/ref;or  v.  Oregon  R.  it  X.  Co,  8X1. 

CHANGE   OF  VKNXJK. 

Affidavits  For  and  Against  Raises  an  Issue.    See  Venue,  1. 

CHARGING  JURY.    .Same  as  INSTRUCTIONS  TO  JuaiKS. 
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(1HARTER  OF  CITIES. 


Nowberg,  Laws  1«W. 


(  §  64,  pp.  02.  98. 
9  05,  pp.  92,  06. 
S    A6,  pp.92.  06. 

S    82.  pp.92,  97. 

i  110,  pp.  92.  98. 
9  180.  pp.  92.  04. 

Portland.  lAWH  19(V) i 9   48,  pp.  881.  888. 

KuirPnP   ^^^^'»1"*^ 9  127.  pp.  468.  4e9. 

CITIES.    Same  as  Munioipai*  Corporations. 

CITY  CHARTERS.    Same  as  Chartbr  of  Cities. 

CLAIM  AND  DELIVERY.    Same  as  Replevin. 

CLUB.    Hale  of  Liquors  by.  -See  Intoxicating  Liquors.  2.  «.  4.  5. 

CODE  CITATIONS.    See  Table  in  Front  of  This  Volume. 

COLLATERAL  ATTACK. 

Of  Service  of  Hunimous  on  Foreign  Corporations.    See  .Iitdgment.  11. 12. 18. 

CONSTITUTIONAL  LAW. 

Constitutional  Limitation  on  Power  of  Legislature  to  Create 
Municipal  Corporations. 
■  1.  The  Constitution  of  Oregon.  Art.  XI.  9  2.  as  amended  In  1906.  providing 
that  corporations  may  be  formed  under  general  laws,  and  that  the  legislature 
shall  not  enact  or  repeal  any  charter  or  act  incorporating  any  municipality, 
city  or  town,  now  prohibits  the  legislature  from  creating  any  corporation  of 
any  kind  by  a  special  acU^Farrell  v.  Port  of  Columbia^  160. 

Port  of  Columbia  a  Special  Public  Act. 

2.  The  act  incorporating  the  Port  of  Columbia  (Laws  1907,  pp.  182, 190),  is  a 
special  public  act  creating  a  corporation,  and  is  in  direct  violation  of  Const. 
Or.  Art.  XI.  9  2.  as  amended  in  1906:  Dvnn  v.  Slate  University,  0  Or.  857.  and 
Ligtfett  V.  lAutd,  28  Or.  26.  distinguished.— Farr^«  v.  Port  of  Columbia,  160. 

Amendment  of  State  Constitution  — Submission  to  Popular  Vote. 

8.  Const.  Or.  Art.  IV.  Section  1,  as  amended  in  1002,  reserves  to  the  people  the 
power  to  propose  amendments  to  the  Constitution  and  to  enact  or  reject  them 
at  the  polls,  independent  of  the  legislative  assembly,  and  provides  that,  on 
petition  filed  with  the  Secretary  of  State,  the  amendment  shall  l>e  submitted 
to  the  people,  and,  if  approved  by  a  majority,  shall  l)ecome  operative.  Article 
XVII,  Section  1,  provides  that  an  amendment  to  the  Constitution  may  be  pro- 
posed in  the  legislative  assembly,  and  if  agreed  to  by  a  majority  shall  be  re- 
ferred to  the  legislative  assembly  next  to  be  chosen,  and  that  if  the  amend- 
ment shall  be  agreed  to  by  a  majority  of  that  legislative  assembly  the  amend- 
ment shall  Ih>  submitted  to  the  voters,  and  if  a  majority  of  them  shall  ratify 
the  same  such  amendment  shall  l>ecome  a  part  of  the  Constitution.  Held, 
that  Article  XI,  Section  2,  as  amended  in  June,  1906,  prohibiting  the  legislature 
from  creating  corporations  by  special  laws,  was  legally  adopted,  though  not 
twice  submitted  to  and  approved  by  the  people;  Article  XVII,  Section  1,  hav- 
ing no  reference  to  an  amendment  made  under  Article  IV,  Section  \.—Farrell 
V.  Port  of  Columbia,  160. 

f:qual  Privileges. 

4.  IjBws  1005,  p.  827,  making  It  an  offense  to  permit  a  female  under  the  age 
of  21  years  to  remain  in  a  saloon.  Is  not  invalid  becaust*  of  the  fact  that  a 
female  attains  her  majority  at  the  age  of  18;  the  right  to  enter  and  remain  In. 
a  saloon  not  being  one  of  the  equal  privileges  granted  to  every  citizen.— tV<«/<' 
V.  Baker,  881. 

Dub  Process  of  Law— Public  Improvements— Assfasment  of  Benefits. 

6.  The  legislature  may  authorize  a  municipality  to  assess  the  expenses  of 
street  Improvements  on  property  benefited  thereby,  and  such  assessment  Is 
not  a  taking  of  property  without  due  process  of  law.  where  the  property 
owner  Js  given  an  opportunity  to  l)e  heard  before  the  assessment  Is  miwle.— <S^ 
BenedicCg  Abbey  v.  Marion  County,  411. 

Legislative  ArrioN  — Direction— Self-Executing  Provisions. 

6.  Const.  Or.  Art.  IV,  §  1,  as  amended  In  1008,  reserving  to  the  people  initia- 
tive and  referendum  powers,  and  providing  for  the  submission  of  legislation 
to  the  voters  of  the  State  or  other  political  subdivision,  is  self-executing.— 
Steven*  v.  Hennon,  260. 
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Enforcement— STATUTI58. 

7.  linws  l«y7.  p.  JW».  provldlnfir  the  procedure  to  facilitate  the  enforcement 
of  the  Initiative  am!  refereiuluni  powers  reserved  to  the  people  by  Const.  Or. 
Art.  IV,  8  1,  as  amended  In  1»(12,  w»ih  a  proper  exercise  of  lejfislatlve  power, 
though  the  constitutional  provision  was  self-executinp:.—»V^^r«»n4r  v.  Benson^'i&i. 

Obligation  of  Contracts— Judgmknts— Dower. 

H.  A  statute  eiilurKliiff  the  dower  estate  Is  void  as  to  pre-exlstinK  debts  as 
withdrawing;  part  of  the  Judgment  debtor's  property  from  lien  and  sale,  thus 
Impairing  tlie  obligation  of  a  contract.— y>orWiton  v.  Richardson,  823. 

ENAtrrMENT— Approval— Constitutional  Provisions. 

9.  The  amendment  of  Section  1,  Article  IV,  of  the  Constitution  of  Oregon 
(B.  A  O.  Comp.  p.  72).  reserves  to  the  people  the  initiative,  the  right  to  propose 
laws  and  amendments  to  the  Constitution,  and  to  enact  or  reject  them  at  the 
polls,  and  the  referendum,  the  right  to  approve  or  reject  at  the  polls  any  tt<*t 
of  the  legislative  assembly,  and  provides  that  the  referendum  may  be  ordered 
by  petition  or  the  legislative  assembly;  also  that  the  veto  power  of  the  (tov- 
ernor  shall  not  extend  to  measures  referred  to  tin*  people.  Const. Oregon.  Art. 
V,  5  15,  provides  that  every  bill  which  shall  have  ptvssed  the  legislative  assem- 
bly, shall  be  presented  to  the  Governor  for  his  approval  ijefore  it  l>ecomes  a  law. 
Hfld,  that  a  law  proposed  by  petition  and  enacted  by  the  people  under  the  In- 
itiative, need  not  be  approved  by  the  i^o\Qvnor,— State  v.  Kline,  42«. 

Impairment  OF  Vested  RIghts— Burden  of  Proof— Statutory  Crimes. 

10.  The  rule  which  Imposes  upon  the  <lefendant  the  burden  of  proof  In  a 
prosecution  for  a  statutory  crime  does  not  violate  any  vested  right  which  he 
possesses.— iS7«te  v.  Kline,  428. 

Delegation  of  Legislative  Power  — Local  Option  Law. 

11.  The  local  option  law  (T^aws  1»05,  p.  41)  Is  not  unconstitutional  as  a  dele- 
gation of  legislative  power,  since  the  power  to  enact  a  law  Is  not  delegated, 
but  authority  was  merely  conferred  upon  the  people  of  the  counties  to  deter- 
mine by  a  majority  vote  whether  a  law  already  passed  for  the  entire  State 
shall  b<*  applicable  to  such  county,  since  it  is  the  majority  vote  of  the  electors, 
and  not  the  order  of  the  county  court,  that  effects  the  result,  and  the  sale  is 
forbidden  by  operation  of  the  \iiv>.— State  v.  Kline,  42«. 

CONSTITUTION  OF  ORICOON. 

See  Table  in  Front  of  This  Volume. 

CONSTITUTION  OF  THE  UNITED  STATES. 
See  Table  in  Front  of  This  Volume. 

CONTINUANCE. 

DraoRETioN  ok  Court. 

1.  The  granting  or  refusing  an  application  for  continuance  is  discretionary 
with  the  trial  i*o\xvt.— Pacific  Mill  (-o.  v.  Inman,  22. 

Conditions  on  Granting. 

2.  Where  a  party  has  not  incurred  expense  in  preparation  for  trial,  the 
court  in  granting  a  continuance  on  the  motion  of  the  adverse  party  may  de- 
termine in  Us  discretion  whether  terms  shall  be  U\\post^\.— Pacific  Mill  Co.  v. 
Inman^  22. 

CONTRACTS. 

Guaranty— Construction— Particular  Words— Earnings. 

1.  A  contract  providing  that,  whereas  guarantor  had  sold  all  the  tools  used 
in  operating  a  log  Ixiom,  together  with  the  management  thereof,  and  guaran- 
teed that  vendee  should  Iw  secure  in  continuing  the  management  thereof  until 
the  sum  spedfled  should  Ik'  earned  to  vendee,  that  th<*refore  guarantor  and 
his  surety  agreed  to  pay  vendee  such  sum  less  the  amount  earned,  and  signed 
by  guarantor  and  his  sun»ty  alone,  meant  that  the  net  earnings  of  the  man- 
agement of  the  loglx>oni  and  not  the  gross  earnings  were  guaranteed  to  amount 
to  the  sum  specified.— /yoomi*  v.  MacFarlane,  129. 

Condition  Pkkcrdknt— Compliance. 

2.  The  condition  of  a  guaranty  that  the  earnings  from  the  management  of 
a  log  »x)om  would  amount  to  a  sum  specified  provided  that  the  guarantee  should 
conduct  the  same  in  a  faithful,  business  and  workmanlike  manner,  was  com- 
piled with,  where  the  person  guaranteed  gave  to  the  management  of  the  lxx>m 
his  personal  attention  and  rendered  such  reasonable  personal  services  as  he 
was  able  and  qualified  to  render.— Aoomi*  v.  MacFarlane,  129. 

(Construction  Against  Party  Using  Words. 

3.  Where  the  true  ni(>anlng  of  a  written  Instrument  Is  doubtful.  It  should 
lx»  construed  most  strongly  against  the  party  who  used  the  doubtful  terms. — 
Jjoomin  v.  MacFarlane,  \%). 
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Action  for  Brkach^Issub— Abatrmknt. 

4.  Where.  In  an  fiction  for  breach  of  a  contract  whereby  plaintiff  agreed  to 
Increase  Its  capital  stock  and  defendant  agreed  to  buy  a  part  thereof,  the 
complaint  alleges  the  iMSuance  of  the  Increased  stock  and  the  tender  of  a  cer- 
tificate of  a  part  thereof  to  defendant,  and  the  answer  denies  the  allei^atlons, 
the  question  of  the  validity  of  the  Increase  of  the  stock  Is  one  of  the  very 
tblnffs  in  dispute  and  not  a  matter  to  be  pleiuled  In  abatement.— Pa/*^c  Mill 
(^o.  V.  Inman,  22. 

APPIilCATION  OF   DOCTRINK  OF  RATIFICATION. 

ft.  The  doctrine  of  ratiflcatlon  operates  only  af^alnst  the  prlndptit  to  a 
contract  by  way  of  estoppel,  and  applies  solely  to  contracts  that  have  been 
executed  by  the  party  asserting  ratification.— Paci/?r  Mill  Co.  v.  Inman,  i2. 

(JRBATING  A   LIABILITY  BY   RATIFICATION. 

8.  A  party  to  an  executory  contract  cannot  by  a  ratiflcatlon  of  a  void  act 
create  a  liability  in  Its  favor  against  the  other  party  to  the  contract,  since 
Ijefore  the  ratiflcatlon  the  contract  was  not  nm tua I. —/'ac/<?c  Mill  Co.  v.  In- 
man^  22. 

Rescission. 

7.  The  fact  that  defendant,  after  contracting  with  plaintiff  to  cut  f^raln. 
rented  the  land  upon  which  the  Rraln  was  to  Im«  grown  to  a  tenant,  who  was  to 
pay  for  the  cutting  of  the  grain,  did  not  operate  as  a  rescission  of  his  contract 
with  plaintiff,  nor  relieve  him  from  liability  thereon,  since  plaintiff  was  not 
a  party  to  the  second  contract.— ^af/<»  v.  Hihberd^  U)\, 

ACTION  FOR  Brkach— Evidence. 

8.  In  an  ac'tlon  to  recover  a  balance  due  for  services  and  for  merchandise 
sold,  evidence  examined,  and  held  for  the  Jury.— ^«rf*'  v.  Hibberd.Q^i, 

SAL.E8  OF  Standing  Timber— Construction. 

9.  Where,  at  the  time  that  a  contract  was  entered  Into,  providing  for  the 
removal  of  all  *'  saw  timber  "  from  certain  land.  It  is  shown  that  no  cord  wood 
was  being  cut  on  the  land  or  In  the  vicinity,  and  that  one  of  the  contracting 
parties  was  desirous  of  getting  the  timber  for  his  mill  and  intended  to  set  up 
the  mill  near  the  land,  and  the  other  parties  sold  him  the  timber  with  that  in 
view,  the  term  '*  saw  tlmbt»r  "  should  be  construed  to  exclude  the  right  to  cut 
timber  for  cord  wood,  and  limited  to  timber  suitable  for  being  manufactured 
into  lumber  or  other  mill  products;  it  not  l)elng  until  after  the  season  of  op- 
eration of  the  mill  that  defendant  claimed  the  right  to  cut  other  tlmbt^r.— 
Roidst  V.  Borinu  Junction  Lum,  Co.  2tt8. 

Cutting  Timber^-Hufficiency  of  Evidence. 

10.  In  an  action  to  restrain  the  unlawful  cutting  of  timber,  evidence  con- 
sidered, and  held  sufllclent  to  show  that  a  contract  on  which  defendant  relied 
had  been  inodlfled  by  a  subsequent  one  of  which  defendant  hiul  knowledge.— 
RooU  V.  Boring  Junction  Lum.  Co.  288. 

CONTRIBUTORY   NEGLIGENCE. 

Brii>oe8— Uhk  for  Travel- Contributory  Negligence. 

1.  Where  a  county  constructs  or  maintains  a  bridge  for  use  by  the  public,  a 
traveler  may  assume,  in  the  absence  of  information  to  the  contrary,  that  he 
may  safely  travel  over  any  portion  of  the  bridge,  and  In  doing  so  he  Is  not 
guilty  of  contributory  negligence.— /i?fd/nt7*  v.  Marion  County,  80. 

Negligence— Contributory  Negligence— Ordinary  Care. 

2.  One  is  not  guilty  of  contributory  negligence,  unless  he  falls  to  exercise 
ordinary  care;  and  there  is  no  want  of  ordinary  care  when,  under  the  circum- 
stances, he  does  not  omit  anything  which  an  ordinarily  prudent  person  simi- 
larly situated  would  not  have  omitted.— Jar A'-tow  v.  Sumptcr  Valley  By.  Co.  465 

Burden  of  Proof. 

3.  Contributory  negligence  Is  a  matter  of  defense  and  the  burden  of  estab- 
lishing  it  Is  on  defendant,  unless  plaintiff's  declaration  or  the  evidence  estalv 
lishes  li.—JackKon  v.  Sumpter  Valley  By.  Co.  i,«i.5. 

Railroads— Injury  to  Animals. 

4.  Whether  one  Is  guilty  of  contributory  negligence  in  turning  his  stock 
out  to  graze  on  unlnclosed  lands  near  a  railroad  track.  Is  n  question  for  the 
Jury.— Jac**on  v.  fiumpter  Valley  By.  Co.  455. 

CORPORATIONS. 

Foreign  Corporations— Actions— Jurisdiction. 

1.  Before  service  of  process  on  the  president  of  a  foreign  corporation  will 
confer  Jurisdiction,  It  must  l)e  made  to  appear  that  the  corporation  Is  doing 
business  in  the  State,  or  is  otherwise  within  Its  Jurisdiction;  but  if  the  com- 
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pany  is  dolns  business  in  the  State,  or  has  an  office  therein  in  eonneotion  with 
its  business,  then  the  presence  of  an  officer  in  connection  therewith  Is*  the 
presence  of  the  corporation.— /r;wipj>  v.  Wallttee,  848. 

8ERVICE  ON  FORBIGN  COKPoRATIONS— PRESUMPTIONS. 

2.  Ho  lonff  as  a  corporation  confines  its  operations  to  the  Htate  within 
which  it  was  creat€»<l,  and  it  hfis  no  office  or  transacts  no  business  in  this  SUte. 
no  presumption  can  arise  that  service  on  the  president  of  the  corporation 
within  this  State  is  service  on  the  corporation.— A'nap/J  v.  Wallace,  848. 

Foreign  Corporations— Service  on  Foreign  Corporations— Validity 
OF  Service— Statutory  Provisions— Jurisdiction. 

8.  Section  55,  B.  A  O.  Conip.,  provides  that  in  an  action  afiralnst  a  private 
corporation,  summons  shall  be  served  by  deliverljifr  a  copy  thereof,  etc..  to  the 
president,  etc.,  or  in  case  none  of  the  officers  named  shall  reside  or  have  an 
office  in  the  county  where  the  cause  of  action  arose,  then  to  any  clerk,  etc.. 
who  may  reside  or  be  found  in  the  county,  and  if  no  such  officer  )>e  found,  then 
by  leaving  a  copy  at  the  residence,  etc.,  of  such  clerk  or  afirent.  A  complaint 
showed  that  defendant  was  a  foreign  corporation  owning  property  in  Jomv 
phlne  County  in  this  State,  and  the  return  of  service  merely  showed  personal 
service  on  the  president  of  the  corporation  in  Multnomah  County,  wltboQt 
showing  that  it  was  made  in  the  county  where  defendant  corporation  had  its 
principal  office  or  place  of  business,  or  that  it  was  doing  business  In  the  Htate: 
and  those  facts  did  not  appear  in  the  record,  though  the  decree  recited  an  ex- 
amination of  the  return  made  in  the  case,  "  wherefore,  it  is  thereby  and  other- 
wise made  to  appear  to  the  satisfaction  of  the  court  that  the  defendant  cor- 
poration has  been  duly  served  with  summons  within  the  State."  Held,  that 
the  record  disclosed  that  there  was  no  service  on  the  corporation,  and  that 
the  court  acquired  no  Jurisdiction  over  it;  the  decree  in  such  a  case  will  be 
held  void  on  a  collateral  attack.— /r»apj>  v.  Wallace,  848. 

Actions  Against  Foreign  Corporations— Jurisdiction— SuFriciENcr 

OF  AFFIDAVIT  FOR  PUBLICATION. 

4.  Where  an  affidavit  for  publication  shows  that  defendant,  a  foreign  cor- 
poration, with  its  principal  office  and  place  of  business  in  California,  had  there- 
tofore  been  engaged  In  mining  in  Josephine  County,  but  had  ceased  operations 
there,  and  had  no  officer  or  agent  therein  on  whom  service  could  be  made,  but 
that  Its  officers  reside  and  are  in  California,  it  is  sufficient  to  show  that  service 
could  not  be  made  in  this  State,  in  view  of  Section  65,  B.  A  C.  Comp.,  proNid- 
ing  that  In  actions  against  a  private  corporation  summons  shall  be  served  by 
delivering  a  c-opy  to  the  president  or  other  head  of  the  corporation,  etc.,  or 
managing  auditor,  or  in  case  none  of  the  officers  of  the  corporation  above 
named  shall  reside  or  have  an  office  in  the  county  wherC^  the  cause  of  action 
arose,  then  to  any  clerk,  etc.,  who  may  reside  or  lie  found  in  the  county,  or,  if 
no  such  officer  be  found,  by  leaving  a  copy,  etc.— A'napji  v.  H'a/^are,  848. 

Agreement  of  Organizers— Weight  of  Evidence 

6.  Where  plaintlfT,  defendants,  and  others  holding  an  option  on  mlniuer 
property,  transferred  it  to  a  corporation  formed  by  them,  taking  stock  accord- 
ing to  their  Interest  in  the  option,  and,  the  option  expiring,  defendants  pur- 
chased the  property  on  their  own  account,  e>idence  in  a  suit  to  compel  a 
conveyance  to  the  corporation,  ?ietd  to  show  that  it  wa-s  agreed  between  the 
holders  of  the  option,  that  the  price  of  the  property  should  be  paid  by  the 
corporation,  and  not  that  plaintlfT  and  defendants  should  pay  for  theprop<>rty 
with  their  own  funds,  and  defendants  would  not  be  required  to  convey  to  the 
corporation  in  payment  of  their  stock.— (?i7?<»tt  v.  Dodue,  652. 

When  Corporation  is  1)e  Facix). 

6.  When  business  which  might  be  transacted  under  its  articles  of  incor- 
poration has  actually  been  carried  on  by  an  organization  purporting  to  be  a 
corporation,  suchorganixntlon  is  a  rf** /ocfo  cor poration.—Aearenf/oorf  v.  Mr<r^. 
2m. 

Right  to  Attack  Validity  of. 

7.  The  legality  of  the  organlKntion  of  what  appears  to  bo  at  least  a  defiuto 
corporation  can  l)e  questioned  by  the  State  only  and  in  a  suit  brought  for 
that  purpose.— Afar p?i//oot/  v.  yfcGee,  2;«. 

Stock— "Certificate  of  Stock." 

8.  A  certificate  of  stock  Is  the  written  evidence  of  the  right  of  a  party  loa 
pro  rata  shnre  of  the  net  profits  of  a  corporation  when  declared,  or  to  a  like 
share  of  the  assets  after  payment  of  its  debts  In  case  of  dissolution  of  the  cor- 
poration. Such  certlttcates  are  not  negotiable,  but  the  owners  may  be 
estopped  to  iissert  title  as  against  bona  fide  purchasers  for  value  without 
notU'i^.—Rerktrith  v.  (,'afire  Mines  Co.  642. 
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TiTLB— Bona  Fidb  Purchaser— Estoppel. 

0.  PlaintilT,  pursuant  to  a  contract  for  the  sale  of  certain  mlnluK  stocrk, 
sent  the  certlflcate^,  containing  a  power  of  transfer,  duly  signed,  to  a  bank 
designated  by  the  seller,  with  instructions  that  it  should  collect  a  draft  at- 
tached for  the  price,  and  then  deliver  the  certificates  to  the  buyer.  The  hank 
was  in  fact  a  mere  pretended  institution,  organized  by  the  buyer  to  promote 
his  criminal  operations  in  securing  possession  of  unlisted  securities  without 
paying  therefor.  The  bank,  without  authority,  delivered  the  certificates  to 
the  buyer,  who  Immediately  sold  the  stock  for  less  than  its  value,  and  the 
stockafter  several  transfers  came  Into  hands  of  defendants,  who  were  bona 
nde  purchasers  for  value.  Held,  that  as  plaintifT's  intention  ^^'as  to  transfer 
the  title  to  the  stock,  and  his  voluntary  act  in  delivering  the  stock  to  the 
bank,  with  the  power  of  attorney  executed  in  blank,  thereby  pt^rmltting  the 
buyer  to  perpetrate  the  fraud,  plaintiff  was  estopped  to  deny  defendant's 
ownership.— /?«rA:M'«A  v.  Oalice  Mine*  Co.  542. 

Unaxtthorized  Increase  of  Htock— Ratification. 

10.  Where  directors  of  a  corporation  have  attempted  without  authority  to 
increase  the  capital  stock,  or  where  the  stockholders  in  an  irregular  manner 
have  attempted  to  do  so,  such  action  may  be  ratified  by  the  corporation.— Po- 
cinc  Mill  Co.  V.  Inman,  22. 

OoUateral  Attack  on  Judgments  Against  Foreign  Corporations.    8ee  Jirixi- 

MENTS,  11,  12,  IS. 

OOSTS. 

Ck>STs  AND  Disbursements. 

1.  Under  Section  666.  B.  <&  O.  Oomp.,  the  allowance  of  costs  and  disburse- 
ments in  the  appellate  court  is  entirely  discretionary,  and  they  will  be  awarded 
as  different  circumstances  may  seem  proper.— ^rown  v.  City  of  Silverton,  4S!B. 

OosTS  IN  Equity— Appeal. 

2.  The  Supreme  Court  may,  in  its  discretion,  assess  the  costs  and  disburse- 
ments of  an  appeal  against  the  successful  party,  under  Section  566,  B.  A  O. 
Oomp.— iJoac^'«  EHate,  179. 

Costs  in  Equity. 

8.  In  equity  the  costs  and  disbursements  maybe  apportioned  between  the 
parties  as  the  particular  circumstances  may  render  appropriate.— Co^timftla 
I.Mnd  Co.  V.  Van  Dusen  Invest.  Co.  50. 

COURTS. 

Jurisdiction  of  County  Court  to  Compel  Report  by  Executor. 

1.  Where  an  executor  has  admitted  the  Jurisdiction  of  the  county  court  by 
securing  from  It  a  confirmation  of  his  appointment  as  executor,  and  recog- 
nized its  authority  by  making  to  it  semi-annual  reports  as  required  by  statute, 
the  county  court  is  empowered  to  compel  a  final  settlement,  nothing  hav- 
ing been  done  to  defeat  that  right.— i2oacV«  Ettate,  179. 

Jurisdiction  of  Circuit  Courts  on  Appeals  in  Probate  Matters. 

2.  Under  Sections  665  and  658,  Subd.  8,  B.  &  C.  Comp.,  providing  that  on 
appeal  from  the  county  court  the  proceedings  shall  be  tried  anew  in  the  circuit 
court,  and  that  the  circuit  court  may  give  a  final  decree  in  the  cause,  a  pro- 
bate proceeding  appealed  from  the  county  court  is  to  be  tried  anew  in  the 
circuit  court  on  all  questions  presented  by  a  transcript  of  the  entire  record, 
the  provision  of  section  666,  that  the  appellate  court  may  modify  a  decree 
"in  the  respect  mentioned  In  the  notice,'^  being  applicable  only  to  appeals 
from  circuit  courts  to  the  supreme  court. 

Under  Section  1100,  B.  &C.Comp.,  providing  that  the  procedure  in  the 
county  court  when  exercising  probate  jurisdiction  shall  be  in  the  nature  of  a 
suit  in  equity,  the  county  court  is  not  technically  a  court  of  equity,  and  the 
rule  governing  appeals  from  parts  of  decrees  in  circuit  courts  do  not  govern 
appeals  from  final  decisions  of  the  county  courts  in  the  settlement  of  estates. 
—Roach's  Estate,  179. 

Jurisdiction  Cannot  Be  Waived  by  Parties. 

3.  Service  and  filing  of  notice  of  appeal  are  essential  to  give  the  Supreme 
Court  Jurisdiction,  and  cannot  be  waived  by  the  parties.- /^orfman  v.  Manning, 
506. 

COWHIDE. 

Assault— Being  Armed  With  and  Gun.    See  Assault  and  Battery,  1,  2. 8. 
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CREDITOR'S  SUIT. 

Neorhhity  of  Libn  by  Plaintikk. 

1.  To  I'nable  a  creditor  to  maintain  a  HUlt  to  uncover  hidden  assets  of  a 
debtor,  he  must  have  a  judgment  or  an  attachment  on  speclflc  propi*rty. — 
Leavenfjood  v.  Mrdee,  S88. 

Ore niTOHS' Suit  by  Bankrupixjy  Trustee— Bahis  of  Suit. 

2.  A  trustee  in  bankruptcy  cannot  maintain  a  suit  In  the  nature  of  a  credi- 
tors' bill  until  he  has  shown  by  the  record  of  the  referee  in  liankruptcy  that 
tiie  claims  to  enforce  which  the  suit  is  brought  have  been  ascertained  and  es- 
tablished in  the  manner  provlde<l  by  the  bankrupt  act.— /^aiwir/oorf  v.  Mdiee, 
288. 

Pleading  Fraud. 

8.  In  pleading  fraud  more  than  a  general  allegation  is  necessary— facts 
must  be  specifically  alleged  showing  actual  fraud,  or  facts  from  which  the  law 
will  construct  fraud.— L^ar^»r/oorf  v.  Mc(if€e,2Si. 

CRIMINAL  LAW. 

Aiding  and  Abetting. 

1.  An  Instruction,  on  a  prosecution  for  an  illegal  sale  of  intoxicating 
liquors,  that  defendant  would  \n*  guilty  if  he  aided  or  assisted  another  In 
effecting  the  sale  in  violation  of  law,  is  not  error:  B.  A  V.  Oomp.  g  2168.  declar- 
ing one  who  aids  and  nlM^ts  in  the  commission  of  a  crime  to  be  a  principal. — 
StcUe  V.  Carmodv,  1. 

Instructions— Assumption  of  Facts. 

2.  The  fact  that  the  female  was  under  the  age  of  21  years  is  not  assumed  by 
the  instruction  on  a  prosecution  under  Laws,  1006,  p.  827.  making  it  an  offense 
to  permit  a  female  under  such  ago  to  remain  in  a  saloon;  that  the  question  to 
be  determined  was  whether  defendants  were  the  owners  of  a  saloon,  and 
whether  they  permitted  P.  (the  female),  who  was,  in  fact,  under  the  age  of  SI 
years,  to  remain  in  their  »a\oon.— State  v.  Baker,  381. 

Misleading  Instructions. 

8.  Any  remarks,  gestures,  fai^lal  expressions,  tones  of  voice,  or  In  fact  any 
language  which  might  seem  even  to  hint  at  what  the  court  thought  of  the 
merits  of  the  case,  should  always  b<»  avoided  at  a  trial  of  the  issues  before  a 
Jury.— State  v.  Ha rtlett,  440. 

Confessions— Admissibility. 

4.  A  confession  made  to  a  public  officer  in  answer  to  questions  assumluR 
accused's  guilt,  and  while  accused  was  imprisoned.  Is  admissible,  if  voluntarily 
made,  and  there  must  \>e  some  accompanying  circumstances  calculated  to 
produce  fear  to  exclude  it  on  the  ground  that  it  was  produced  by  fear.— iSto/^ 
V.  Blodffett,  329. 

SAME. 

,5.  Accused,  after  lK>ing  warned  by  the  district  attorney  to  the  effect  that 
whatever  he  sul<l  would  \ye  used  against  him.  and  that  he  need  not  make  any 
statement  unless  he  desired  to,  ma<le  a  confession  In  answer  to  questions 
which  assumed  his  guilt.  Accused  was  in  custody  at  the  time.  There  was 
nothing  to  show  accompanying  circumstances  calculated  to  produce  fear.  Held, 
that  the  eonfesslon  was  properly  received  in  evidence.— iSM^^  v.  Blodffett,  829. 

Trial— Improper  Argument  of  District  Attorney. 

ft.  Improper  remarks  of  the  district  attorney  in  his  argument  to  the  Jury 
in  a  criminal  case,  to  which  no  objection  was  made  at  the  time,  will  not  be 
considered  on  tip jyetxl.— State  v.  Bloduett,  829. 

Controlling  Argument  of  Counsel- Obligation  of  Court. 

7.  The  court  in  a  criminal  case  must  keep  the  attorneys  for  the  State  and 
accused  within  the  bounds  of  legitimate  argument  and  promptly  check  either 
when  they  exceed  it.  and,  when  Improper  argument  is  made,  the  court,  on  ob^ 
Jectlon  l)elng  ma<le.  must  act  and  admonish  the  Jury  not  to  consider  \t,— State 

V.  nuxiuett,  ;w». 

Objections— mufficibncy— Action  of  Court, 

H.  The  court,  on  objection  by  the  counsel  for  accu8e<l  to  the  argument  of 
the  distrlet  attorney,  stated  that  when  accused's  eounsel  came  to  address  the 
Jury  he  might  challenge  the  correctness  of  the  statements  of  the  district  at- 
torney. The  ecnnisel  subsequently  objected  to  other  remarks  of  the  district 
attorney,  and  the  court  merely  stated  that  the  latter  must  confine  his  argu- 
ment to  the  evidence.  Ilrld,  that  the  action  of  the  court  was  tantamount  to 
overruling  the  objections  to  the  argument,  and,  where  nccu.sed's  exceptions 
were  Included  In  the  bill  of  exceptions,  the  matter  was  revlewableon  appeal. — 
State  V.  BhHiiiett,  829. 
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Improper  Argument— Ground  for  REVERSAii. 

©.  The  rule  that  It  Is  error  sufficient  to  reverse  a  convU'tlon  for  the  court  to 
suffer  counsel,  tifcalnst  objection,  to  state  facts  not  In  evidence  or  to  comment 
on  facts  calculated  to  prejudice  the  jury,  rests  on  the  facts  of  each  particular 
case  as  to  what  matters  adverted  to  but  not  In  evidence  are  pertinent  to  the 
Issues,  or  what  Immaterial  matters  referred  to  may  produce  Injury  to  the  sul>- 
stantial  rights  of  Accuaed.-^ State  v.  Blodyett,  82». 

Same. 

10.  it  Is  Improper  for  the  district  attorney  In  his  argument  to  the  Jury  In  a 
homicide  case  to  refer  to  another  criminal,  who  had  killed  his  wife,  his  mother- 
in-law,  and  father-in-law  in  the  county  where  accused  was  being  tried,  or  to 
what  other  criminals  may  have  done,  and  how  they  accomplished  their  crimes 
and  the  defense  they  ma^e.— State  v.  Blodf/ett,  829. 

Same. 

11.  The  refusal  of  the  court  to  interfere,  on  objections  being  made  to  the 
Improper  argument  of  the  district  attorney  in  his  argument  to  the  Jury  in  a 
homicide  case,  cannot  be  Justified  by  the  fact  that  accused^s  counsel  had  an 
opportunity  to  address  the  Jury  in  reply,  and  might  then  refute  the  assertions 
of  the  district  attorney.— iSfiate  v.  RlodgeU,  829. 

Prejudicial.  Error. 

12.  A  criminal  case  should  not  be  reversed  because  of  Improper  argument 
of  counsel,  unless  it  appears  that  injury  to  the  rights  of  accused  resulted, 
which  question  will  be  determined  by  the  Issue  involved  and  the  state  of  the 
evidence.— £f<a/<'  v.  Blodf/eU,  829. 

Confession— Conclusiveness. 

18.  A  confession  offered  in  evidence  Is  not  conclusive  on  accused,  but  he 
may  disprove  any  statements  therein,  and  the  Jury  may  give  such  weight  to  a 
confession  as  they  deem  proper  on  considering  the  circumstances  connected 
therewith.— /8f«rf«  v.  BlodpeU,  829. 

Drunkenness— KxcusE  for  Crime. 

14.  Drunkenness  does  not  excuse  accused  for  a  criminal  case,  but  It  may  be 
considered  by  the  Jury  in  determining  the  purpose,  motive,  or  intent  with 
which  he  committed  the  crime,  to  fix  the  degree  of  guilt.--»S7a/«  v.  Blwifjett,  829. 

Improper  Argument  of  Counsel. 

16.  Where,  In  a  homicide  case,  there  was  evidence  tending  to  show  that 
accused,  in  consequence  of  drunkenness,  w&s  insane  and  deprived  of  the 
capacity  for  deliberation  and  premeditation  essential  to  constitute  murder  in 
the  first  degree,  the  argument  of  the  district  attorney,  in  which  he  ridiculed 
the  plea  of  insanity  by  stating  the  circumstances  of  other  crimes  committed 
in  the  same  locality,  for  which  the  perpetrators  suffered  the  extreme  penalty 
of  the  law,  was  reversible  error,  where  the  court,  notwithstanding  the  objec- 
tions of  accused,  merely  stated  in  its  charge  that  the  jury  should  disregard  all 
matters  that  occurred  during  the  trial  that  were  not  mlmltted  in  evidence.— 
St€Ue  v.  BlodueU,  829. 

Same. 

16.  It  was  improper  for  the  district  attorney  in  a  homicide  case  to  discuss 
the  general  character  of  accused  and  comment  on  his  failure  to  call  witnesses 
from  another  Htate  to  sustain  good  character,  where  accused  had  not  testified 
In  his  own  behalf,  nor  offered  witnesses  to  show  g<K)d  character.— Ma^r  v. 
BlodgeU,  829. 

Map  as  Evidence. 

17.  A  map  of  premises  under  consideration,  made  by  a  disinterested  compe- 
tent person,  is  admissible  in  evidence,  though  nuule  by  one  who  did  not  find 
sundry  articles  shown  to  have  l>een  picked  up  at  points  marked  on  the  map, 
where  the  persons  who  did  find  the  articles  say  the  map  Is  correct  and  shows 
truly  the  location  they  refer  to  In  their  testimony.— »S<a<^  v.  lieminaton,  99. 

Not  Duty  of  Defendant  to  Ask  to  Plead. 

18.  In  a  criminal  case  defendant  is  not  obliged  to  demand  an  opportunity  to 
plead,  but  It  is  the  imperative  duty  of  the  prosecuting  officer  to  call  upon  him 
to  do  ao^—State  v.  WaHon,  142. 

Necessity  of  Guarding  Rights  of  Defendant. 

19.  The  public  has  an  Interest  in  the  life  and  lilxM'ty  of  all  persons  accused 
of  crime,  and  In  criminal  proceedings  those  steps  which  the  law  prescribes 
cannot  be  dispensed  with  or  mollified  even  with  the  express  consent  of  the 
Hccused.— State  v.  Walton,  142. 

Necessity  of  Arraignment  and  Plea. 

20.  Under  Section  1828.  B.  &  i).  Com  p..  requiring  one  charged  with  a  crime 
to  be  arraigned  and  to  be  asked  whether  he  pleads  guilty  or  not  guilty,  and 
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Bectlon  1954,  providing  for  entering  the  plea.  It  U  essential  to  a  conviction  of  a 
felony  that  the  defendant  be  arraigned  and  that  he  plead  or  refuse  to  plead, 
though  the  defendant  may  not  be  aflTected  in  any  degree  by  falling  to  plead. — 
State  y.  Walton,  Ui. 

Waivkr  ok  Objection  ok  insuffioibnoy  of  Kvidrnoe  —  Motion  to 
Acquit. 

21.  An  objection  Ix'cuuse  of  the  InHufllclency  of  evidence  on  a  material 
point  muHt  HpiH'lflcally  point  out  the  defect  or  It  will  be  considered  waived.  — 
atcUe  V.  Reyner,  3M4. 

Trial— In BTRiTOTioN  Aft  to  Deobrkm— Nekd  of  Request. 

23.  Where  a  charge  necessarily  Includes  several  degrees  of  crime,  an  In- 
struction that  the  jury  may  find  the  defendant  guilty  of  the  lesser  degree  if 
they  have  a  reasonable  doubt  of  his  guilt  of  the  higher  degree,  must  be  spec- 
ially requested  or  it  need  not  be  given:  StcUe  v.  Cody,  IK  Or.  506,  overruled.— 
State  V.  Reyner,  224. 

KviDENCE  OF  Previous  Conviction  as  Affeotinw  Oredirii^ity. 

28.  Under  Hection  862,  B.  &  O.  Oomp.,  providing  that  a  witness  may  be  im- 
peached by  the  record  of  his  preWous  conviction  of  a  crime,  a  court  may 
properly  instruct  the  Jury  that  the  record  of  a  previous  Judgment  of  guilty 
of  a  crime  may  l)e  considered  In  determining  the  weight  to  be  given  to  the 
testimony  of  a  defendant.— flf^oip  v,  Reyner,  224. 

Opinion  Evidence  Instead  of  Facts.    Hee  Evidence,  17. 
Incompetent  Evidence  May  Become  Competent.    8ee  Evidence,  15. 
Ohanglng  the  Place  of  Trial.    Hee  Venue,  1,  2. 

OROHS-EXAMINATION. 

Exhibits— When  May  Not  be  Offered.    See  Witnesses,  4. 

CURTESY. 

Expenses  for  Benefit  of  Husband  Not  Chargeable  to  Estate.  See  Execu- 
tors AND  Administrators.  28. 

DAMAGES. 

Admissions  ry  Agent— Competency. 

1.  In  an  action  to  recover  for  Injuries  to  plaintiff's  son,  resulting  from  the 
lever  of  a  log  carriage  becoming  unfastened,  statements  by  defendants  agent 
while  reconstructing  the  mill,  that  the  lever  fastening  was  defective,  was 
properly  received,  as  notice  of  such  defect  to  the  agent  was  notice  to  defendant. 
—Trickey  v.  Clark,  5W. 

Opinion  Evidence— Expert  Testimony— When  Proper. 

2.  In  an  action  for  Injuries  resulting  from  a  lever  being  defectively 
fastened,  the  opinion  of  expert  millmen  as  to  the  safety  and  propriety  of  the 
fastening  was  not  necessary  or  competent,  where  the  construction  of  the  de- 
vice was  fully  explained  to  the  Jury,  and  no  particular  skill  was  required  to 
determine  Its  safety.— 7'HcA:^i/  v.  Clark,  616. 

Matters  of  Common  Knowledge. 

8.  In  an  action  for  injuries  resulting  from  a  lever  being  defectively  fastened, 
testimony  that  the  pin  In  the  fastener  was  so  loose  that  the  Jar  of  the  mill 
worked  it  out,  nnd  that  the  fall  of  the  fastener  tended  to  knock  it  out,  given 
In  explaining  the  models  of  the  lever  and  fastener  to  the  Jury,  was  not  expert 
testimony.- rWc/f^ J/  v.  Clark,  516. 

Damage- Conclusion  of  Witnesses. 

Though  a  witness  may  state  the  facts  upon  which  an  alleged  damage  Is 
predicated,  he  should  not  t)e  allowed  to  give  his  opinion  as  to  the  amount  of 
damages  resulting  from  a  given  act,  that  being  for  the  Jury  to  determine. — 
Montuomery  v.  Somer*,  260. 

I>EATH. 

Involving  Cause  of  Death  of  a  Person  who  was  Found  Shot.    See  Evi- 

DKNOR,  1». 

DECEDENTS'  ESTATES.    Same  as  Executors  and  Administrators. 

DEDICATION. 

Highways— PuRLic  Lands- Act  of  Congress  Construed. 

1.  Section  2177.  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  16fl7],  granting  a  right 
of  way  for  highways  over  public  lands  not  reserved  for  public  uses,  is  an  ex- 
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press  dedication  of  a  rlfcht  of  way,  and  an  acceptance  of  the  frrant  while  the 
land  is  a  part  of  the  public  domain  may  be  eflTected  by  public  user  alone,  with- 
out any  action  of  the  public  highway  authorities,  and,  when  an  acceptance 
thereof  has  once  been  made,  the  hiffhway  in  legally  established,  and  is  there- 
after a  public  easement  upon  the  land,  and  subsequent  entrymen  and  claim- 
ants take  subject  to  such  easement.— 3/onir/oimfrt/  v.  Somera^  260. 

Strbeth— Drdication  by  Halr  of  Plattbd  I/>Trt. 

2.  A  sale  of  lots  with  reference  to  a  plat  showing  a  street  is  sufficient  to 
complete  a  dedication  of  such  street,  subjecting  it  to  any  new  servitude  inci- 
dent to  it  as  a  street.— 0/ir<T  v.  ^ewberu^  92. 

DKKDH. 

OAFACITY  of  C4KANTOR. 

1.  A  person  otherwise  competent  who  understands  and  appreciates  the 
nature  and  effect  of  a  proposed  transaction  Is  competent  to  execute  a  deed.— 
Reeder  v.  Reeder,  204. 

Evidence  of  uapaofty  of  Ghantor. 

2.  The  evidence  satisfactorily  establishes  that  the  grantor  in  the  deed 
under  constdemtion  understoo<l  what  she  was  about  to  do  and  intelligently 
accomplished  a  plan  formed  at  some  previous  tlme.—Reeder  v.  Reeder,  204. 

Huffioikncy  of  Delivery— Death  of  Grantor. 

8.  A  deed  is  delivered  if  it  is  given  into  the  possession  of  a  third  person, 
without  any  power  to  recall  it  or  change  its  disposal,  with  Instructions  to  de- 
liver it  to  a  specified  person  after  the  grantor's  cWath.— Reeder  v.  Reeder,  204. 

Mo RTO ages— Absolute  Deed— Evidence. 

4.  In  a  suit  to  have  a  deed  declared  a  mortgage,  and  for  permission  to  re- 
deem, on  the  claim  that  plaintiff  transferred  his  interest  In  the  contract  for  the 
deed  to  defendant  only  to  secure  a  loan,  evidence  examined,  and  held  sufficient 
to  sustain  the  finding,  that  the  transfer  was  intended  as  an  alxsolute  sale  of 
plaintiff's  Interest  in  the  contract.— rooiwr  v.  Strauber,  HW. 

DELIVERY. 

What  Constitutes  Delivery  of  Deed.    See  Deedh.  «. 

DEPOSITS  IN  COURT.    See  Tender,  1,  2. 

DEPOT  GROUNDS. 

Limits  of.  Are  Questions  for  Jury.    See  Railroadh.  5. 

DISCRETION. 

Amendment  of  Pleadings.    See  Pleadin»h,  11, 12, 16, 18. 
Order  of  Hearing  Proof.    See  Trial.  8, «,  10. 
Permitting  the  Piling  of  an  Amendcnl  Ri'ply.    See  Appeal.  17. 
As  to  Testimony  In  Rc^buttal.    See  Evidence,  28. 

DIMINUTION  OF   RECORD. 

Court  May  Allow  Record  to  be  C^oniplete<l  Rather  than  Dismiss  the  AppenI 
See  Appeal,  22. 

DOCUMENTARY  EVIDENCE. 

Manuscripts— Maps.    See  EvrDENCR,  18,  1ft. 

DOWER. 

Obligation  of  Contracts. 

1.  A  statute  enlarging  the  dower  esinte  is  void  as  to  pre-existing  debts  as 
withdrawing  part  of  the  Judgment  debtor's  property  from  lien  and  sale,  thus 
Impairing  the  obligation  of  a  contract.— /^qrWiron  v.  Richardson,  828. 

Effect  on  Intervening  Rights    Inchoate  Dower  Right. 

2.  Although  a  nunc  jtru  tunc  entry  of  a  Judgment  does  not  operate  to  create 
a  lien  from  a  date  earlier  than  its  actual  entry  to  affect  intervening  rights 
of  third  p«'rsons,  the  possessor  of  an  Inchoate  right  of  dower  in  land  of  the 
Judgment  debtor  at  the  time  Judgment  was  rendered,  who  has  not  changed 
her  condition  upon  faith  in  the  record,  has  no  such  interest  as  entitles  her  to 
protection.— />arit/*o»  v.  Richard9on,Si&. 

drunkenness- 
No  Excuse  For  Crime,  But  May  be  Considered  by  Jury  to  Fix  Degree  of 
Guilt.    See  Criminal  Law.  14. 
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DTTB  PROJE8S  OF  LAW. 

ExpenHen  of  Street  Improvement  on  Property  Benet1tt€>d.    See  Oonstitu- 
TiONAi.  Law,  5. 

DUPLICITY. 

When  a  PleftdlnK  Is  DuplicltouM.    See  PLKADrN«,  Itt 

KuiriTY. 

What  Dkckkk  Is  Enforcrablk  Avtkr  Appkai.  and  Akkirmance  — 

JURIrtDIOTION  TO    MODIKY  AFTKR    MANDATE. 

1.  After  an  equity  case  hiis  been  tried  on  appeal  and  the  mandate  of  the 
Supreme  Court  with  the  appropriate  decree  entered  In  the  trial  court,  the 
orlfrinal  decree  ceiyses  to  have  any  force,  the  decree  ordered  by  the  appellate 
court  takes  It.s  place,  and  the  hitter  Is  not  .subject  to  any  change  or  modifica- 
tion by  the  circuit  court.—  AVaw*  v.  (h-euon  Stael  Co.  88. 

RiaHT  OF  SUPBKMK    OOUBT  IX)   MODIFY    DeCRRR    AFTER  OL.OSR  OF  TbRM. 

i.  The  rule  that  by  the  lapse  of  the  term  a  court  loses  Jurisdiction  of  a 
cause  In  which  a  final  order  has  been  entered,  applies  to  the  Suprreme  Court  ast 
well  as  to  the  circuit  courts,  and  after  the  term  the  only  power  remaining  In 
the  Snpreme  (Jourt  Is  to  recall  the  mandate  for  the  purpose  of  correctinir  an 
error  of  the  court,  to  settle  the  cost  bill,  or  to  determine  some  matter  relating 
to  the  enforcement  of  the  decree;  there  is  no  power  to  modify  the  decree  or 
Judgment  in  Its  essential  feature.— A>a««  v.  Oreuon  Steel  Co.  H8, 

JURISDICTION— Waiver  of  Objection. 

3.  Where  defendant,  in  a  suit  in  equity,  answers  to  the  merits  and  aaks 
equitable  relief,  he  should  not  be  permitted  thereafter  to  question  the  Juris- 
diction on  the  ground  of  an  adequate  remedy  at  law:  but,  where  the  facts 
necessary  to  give  Jurisdiction  are  stated  in  the  complaint  but  denied  in  the 
answer,  without  a  prayer  for  affirmative  relief,  the  question  lx*comes  one  of 
f(u:t,  and  is  not  waived  by  answering  to  the  merits,  and  if  want  of  Jurisdic- 
tion appears  during  the  trial  the  suit  should  be  dismissed.— //tim^  v.  Burnt,  124. 

Restrain  a  Trespass. 

4.  Kqulty  will  interfere  to  restrain  a  trespass  when  the  acts  complained  of 
will  cause  irreparable  Injury.— iifooiJt  v.  Horinu  Junction  Lum.  Co.  29H. 

Costs  and  Disbursements  in  Equity  Suits.    See  Costs,  2. 

ESTATES  OF   DECEDENTS. 

-      When  a  Debt  Due  From  Dece<lent*s  Estate  Is  Subject  to  Garnishment. 
See  Garnishment,  1. 

ESTOPPEL. 

.IUDOMENT  as  an  ESTOPPEIi. 

1.  A  Judgment  for  plaintifT,  in  an  action  of  trespass,  is  only  evidence  that 
the  title  to  some  part  of  the  premises  was  in  the  successful  party,  and,  before 
he  can  avail  himself  of  such  Judgment  as  an  estoppel  In  another  proceeding, 
he  must  show  on  what  part  of  the  premises  the  trespass  was  committed,  and 
then  apply  the  issue  and  Judgment  to  the  premises  in  controversy  in  the 
suit  to  enjoin.— J  fume  v.  Burn*,  124. 

Silence  as  an  Estoppel— Want  of  Resulting  Injury. 

2.  The  mere  silence  of  a  party  as  to  the  location  of  the  lx>undaryof  his 
property,  or  his  refusal  to  state  whether  or  not  he  has  had  a  imip  imide  show- 
ing certain  lines  as  dividing  his  property  from  that  of  his  neighbor,  does  not 
create  an  estoppel  against  his  proving  the  true  location  of  such  line.— Coltimbin 
Land  Co.  v.  Van  l>u*en  Tnv.  Co.,  50. 

Carriers— Plea  of  Estoppel. 

8.  In  an  action  against  a  carrier  for  loss  of  freight,  a  plea  of  estoppel  by 
reason  of  plaintifT  having  received  the  bill  of  lading  after  the  loss,  was  Insuf- 
ficient, where  It  alleged  no  facts  showing  that  defendant  acted  on  the  contents 
of  the  bill  of  lading  to  Its  prejudice,  or  that  It  was  misled  by  anything  plain- 
tifT did  with  reference  thereto,— J/'rr/r<'r/or  v.  Oreuon  R.  it  y.  Co.  S37. 

Title- Bona  Fide  Purchaser— Estoppel. 

I.  PlaintifT,  pursuant  to  a  contract  for  the  sale  of  certain  mining  stock, 
sent  the  certificates  containing  a  power  of  transfer,  duly  signed,  to  a  bank 
designated  by  the  seller,  with  instructions  that  it  siiould  collect  a  draft  at- 
tached for  the  price,  and  then  deliver  the  certificates  to  the  buyer.  The  Imnk 
was  In  fact  a  mere  pretended  institution,  organized  by  the  buyer  to  promote 
his  criminal  operations  In  securing  possession  of  unlisted  securitle.**  without 
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piiyinK  therefor.  The  iNink.  without  authority,  delivered  the  eertlfteateH  to 
the  buyer,  who  linmedlHtely  sold  the  stock  for  k\ss  than  Its  value,  and  the 
Htoek,  after  several  transfers,  eaiiie  Into  hands  of  defendants,  who  were  bona 
fiiie  purchasers  for  value.  JleUI,  that  as  plaintiff's  Intention  was  to  transfer 
the  title  to  the  stock,  and  his  voluntary  act  In  dellverliiR  the  stock  to  the 
bank,  with  the  power  of  attorney  executed  In  blank,  thereby  permitting  the 
buyer  to  perpetrate  the  fraud,  plaintiff  was  estopped  to  <leny  defendant's 
ownership.— fl^r;tirrt/»  v.  Uatiee  Minen  Co.  642. 

KVIDKNOK. 

ADMIrtHrBILITY  OF   KVinKNCK. 

1.  In  a  suit  to  determine  an  adverse  claim  to  real  estate,  wherein  plalnttfT 
claimed  title  by  adverse  possession,  evidence  by  defendant  to  establish  her 
ownership  by  common  reputation,  referring  prinrtpally  to  discussions  among 
her  neighbors.  Is  Inadmissible.— (V>oiJf»r  v.  Wair,  3W 

Okdkk  of  Proof— »tatutory  Provisions. 

2.  In  an  action  by  a  bank  on  notes  transferred  to  It  without  endorsement, 
admission  of  evidence  tending  to  show  that  the  original  holder  inul  agreed  to 
cancel  the  notes  before  showing  that  the  one  transferring  the  notes  to  the 
bank  had  knowledge  of  the  agreement.  Is  not  error,  In  view  of  Section  Hi2.  B, 
A  (\Comp.,  providing  that  the  order  of  proof  shall  b«'  regulated  by  the  sound 
discretion  of  the  court.    Flriil  Xat.  Bank  v.  McCuflouuh,  6(W. 

Parol  Kvidkrcp.  as  to  Indorsee— Statutory  Provisions. 

a.  The  provision  of  the  negotiable  Instrument  law  (Section  4441,  B.  <&(\ 
C^omp.)  that,  when  an  Instrument  Is  drawn  or  Indorsed  to  a  person  as  "cashier" 
of  a  blink,  it  Is  deemed  prima /ac/V  to  l)e  payable  to  the  l)ank  of  which  he  Is 
such  ofllcer,  and  may  be  negotiated  by  the  Indorsement  of  either  the  bank  or 
the  officer,  was  btised  on  the  theory  that  the  qualifying  word  creates  an  am- 
biguity as  to  the  real  parly  Intended,  to  explain  which  parol  evidence  Is 
admissible;  but,  where  h  note  Is  Indorsed  to  N.  without  any  qualifying  word, 
even  If  N.  Is  in  fact  the  cashier  of  a  bank,  parol  evidence  Is  not  admissible  to 
show  that  the  liank  was  the  party  Intended  as  the  Indorsee.— /-'iVjif  Xat.  Hank 
V.  MrCuUoui/K  WW. 

Damages- CONCLUSION  of  Witness. 

4.  Though  a  witness  may  state  the  fa*'ts  upon  which  an  alleged  damage  Is 
predicated,  he  should  not  l)e  allowe<l  to  give  his  opinion  as  to  the  amount  of 
damages  resulting  from  a  given  act.  that  being  for  the  Jury  to  determine.— 
Montiiomery  v.  Somer»,  i'f«. 

PREsrMPTioN  That  Testimony  Will  Support  Verdict. 

6.  Where,  in  an  action  for  damage  to  a  growing  hay  crop  by  trespass,  de- 
fendant's bill  of  exceptions  to  the  ruling  admitting  testimony  as  to  the  value 
of  the  crop  did  not  contain  all  the  evidence,  and  there  was  no  statement  that 
testimony  was  not  offered  to  show  how  many  tons  of  hay  the  crop  would  have 
mmle.  had  it  not  Ix'en  lnjure<l.  or  the  cost  of  harvesting,  It  must  be  presumed 
that  there  was  such  testimony  lntroduce<l  sufficient  to  support  the  verdict.— 
Montuumery  v.  Somfm,  2IH». 

Duty  ok  Oourt  to  Rkjkct  Unreasonable  Testimony. 

«.  Where  the  undisputed  circumstances  show  that  tile  testimony  of  a  wit- 
ness Is  so  improlNtble  and  unreasonable  that  a  fair  mind  must  n*Ject  It,  the 
court  should  withdraw  siieh  testimony  fronj  the  Jury.— H'o// v.  City  Jiy.Co.iM. 

Injury  to  Persons  on  Track— Kvidence. 

7.  In  an  action  for  the  death  of  plaintiff's  Intestate,  caused  by  his  iM'liig 
struck  by  a  street  car,  evidence  examined,  and  that  of  a  certain  witness  f<)r 
plaintiff  /iWf/  not  so  opposed  to  all  reasonable  prolxibllities  as  to  require  Its 
••xcluslon,  as  a  matter  of  law,  from  the  jury.—  Wolf  v.  City  Ry.  To.  (M. 

Reasonableness  ok  Speed  is  i-x>r  Jury. 

8.  Whether  a  given  spretl  was  reasonable  fora  street  car  in  a  large  city  at  a 
crossing  in  a  residence  district  is  a  question  that  should  be  submitted  to  the 
Jury.—  Wolf  V.  City  Ry.Co,  tt4. 

KVIDENCE— Sl'KKiriKNCV. 

y.  That  at  the  time  a  p<'(lestrlan  was  stru(;k  by  a  street  i-ar  thi're  were 
seven  p«'rsons  at  or  near  the  crossing  Justifies  an  Inference  that  the  street 
was  much  used.—  Wolf  \.  City  liy.Co.  rt4. 

CONFE-SSIONS— .VDMISSIBILITY— DkTKRMINATION  OK  CoURT. 

10.  On  the  offer  of  a  confession  of  accuse<I,  the  court  must  determine 
whether  It  was  made  under  the  Influence  of  hope  or  fear.  This  inquiry  Is  pre- 
liminary to  the  aximission  of  the  evi<ieiice.  and  Is  a<ldressed  entirely  to  the 
Judge.-  State  v.  Hlodurlt,  029. 
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Rulings  on  Evxdencb— Stbikino  Out. 

11.  The  rule  that  the  court  should  refuse  to  strikeout  lrrt*levant  and  Imma- 
terial evidence,  admitted  without  objection,  does  not  apply  where  a  question 
does  not  call  for  Improper  evidence,  but  the  answer  contains  evidence  which 
la  objectionable,  and  where  It  Is  not  responsive  or  Is  too  much  In  detail  or 
proves  to  be  hearsay,  In  which  case  the  proper  practice  Is  to  move  to  strike 
it  out  and  to  have  the  Jury  directed  not  to  consider  It.— State  v.  Blodgett,  ^SS». 

EviDBNCK— "  Peima  Facie  Evidenck  "  Defined. 

12.  "Prima  facie  evidence"  is  that  degree  of  proof  which,  unexplained  or 
uncontradicted.  Is  by  itself  sufficient  to  establish  the  truth  of  a  legal  principle 
asserted  by  a  jMrty,— State  v.  Kline,  426. 

Admission  of  Manuscript— Absence  from  Record. 

18.  Where  a  manuscript. sent  up  with  a  package  of  papers  on  appeal  is  not 
made  a  part  of  the  bill  of  exceptions  nor  properly  identified,  it  must  be  pre- 
sumed that  no  error  was  committed  in  admitting  It  In  evidence.— /fiftoi*'  v. 
Kline,  428. 

Presumptions— Notice  to  Produce  Original  Document. 

14.  B.  A  O.  Oomp..  §  708,  subd.  1.  provides  that  secondary  evidence  of  the 
contents  of  a  writing  may  be  given  when  the  original  is  in  the  possession 
of  the  party  against  whom  It  Is  offered,  and  he  withholds  It  after  receiving 
reasonable  notice  to  produce  It.  as  required  by  section  771.  A  bill  of  excep- 
tions on  appeal  In  a  prosecution  for  violating  the  local  option  law%  showed 
that  an  Internal  revenue  license  was  Issued  to  defendants,  and  was  in  their 
possession,  but  it  was  not  made  to  appear  that  any  notice  to  produce  It  had 
been  given  to  them.  The  only  objection  to  parol  proof  of  the  contents  of  the 
license  was  that  It  was  incompetent.  Immaterial,  Irrelevant,  and  not  the  best 
evidence.  Held,  that  as  want  of  notice  was  not  suggested,  it  must  be  pre- 
sumed In  favor  of  the  Judgment  rendered,  that  testimony  as  to  the  demand  to 
produce  the  license  was  duly  given.— State  v.  Kline,  426. 

Order  of  Proof— Rendering  Evidence  Competent  by  Subsequent 
Testimony. 

15.  Incompetent  evidence  that  is  Improperly  admitted  may  be  made  com- 
petent by  later  testimony,  and  thereby  the  original  error  will  be  corrected. 
the  order  of  proof  being  a  matter  of  discretion.— /?<a/if  v.  Remington,  ». 

Maps  Drawn  to  Illustrate  a  Theory  as  Evidence. 

16.  A  map  on  which  is  correctly  dellneatetl  the  premises  referred  to  is  not 
renden'd  Incompetent  because  it  has  lines  and  marks  Intended  to  illustrate  or 
support  the  theory  of  the  party  for  whom  it  was  made,  the  difference  between 
the  reality  and  the  theory  l)elng  properly  expUilned.— »Sr/a<^  v.  Remington^  00. 

KxpRBSHiNG  Opinion  Instead  of  Facts. 

17.  It  is  competent  for  a  qualified  witness  to  express  an  opinion  as  to  the 
proper  deduction  to  be  drawn  from  the  facts  shown  in  evidence  where  they 
are  of  such  a  nature  that  they  cannot  be  clearly  placed  before  a  jury  dis- 
connected from  the  conclusion  of  the  witness. 

A  wltnesN,  first  shown  to  be  competent,  may  state,  on  a  criminal  trial,  his 
opinion  as  to  whether  a  aiMV)  rifle  would  make  a  hole  the  size  of  the  hole  in  a 
picket  from  a  fence  shown  him.  notwithstanding  It  was  admitted  that  the 
shooting  was  done  with  a  80-80  rifle,  and  though  the  picket  and  the  bullet 
which  struck  the  complaining  witness,  but  which  was  mashed  and  battered, 
were  rtH*elved  In  evidence,  such  testimony  not  l>eing  subject  to  the  objection 
that  the  question  was  one  which  the  Jury  was  as  competent  as  witness  to  de- 
termine.—^/«/^  v.  Remington.  W. 

Admissions  of  Agent. 

18.  Where  local  offlcers  of  a  mutual  lieneflt  society  are  required  to  furnish 
proofs  of  death  on  the  decease  of  amemlxM*  of  such  local  society,  the  state- 
ments and  lulinlSHlons  of  such  officers,  made  against  the  Interests  of  the  general 
society,  are  competent  evidence  against  It  in  an  action  on  the  benefit  cer- 
tificate.-//iW^frrancf  v.  United  Artitant,  169. 

Relkvancy  of  Testimony. 

19.  In  an  action  involving  the  cause  of  death  of  a  person  who  was  found 
shot,  a  hypothetical  question  asked  of  medical  men  as  to  when  rigor  mortfg 
would  set  In  where  a  person  slfot  through  the  temple  died  almost  Immediately. 
Is  competent,  relevant  and  mvLterinl.— J fildebr and  v.  I  nited  Artitan*,  160. 

Objections  to  Evidence— Effect. 

20.  An  objection  to  the  relevancy,  competency  and  materiality  of  the  sub- 
ject-matter of  a  question  waives  any  defects  In  Its  torin..—Hildebran<i  v.  L  nited 
A  rtixanif,  159. 
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OOMPXTKNOY  OF  fi  XPKRT. 

•il.  A  physlclttn  testifying  as  an  expert  must  flrst  be  shown  to  be  qualified 
either  by  actual  experience  in  similar  cases  to  the  one  put  to  him  or  by  such 
careful  and  deliberate  study  as  enables  him  to  form  a  definite  opinion  of  his 
own  with  reference  to  the  matter  under  consideration.— i/iW<f6ranrf  v.  United 
Artiaana,  IfiO. 

Record  of  Another  Oase  ab  Kvidence— Judicial  Notice. 

28.  Courts  do  not  take  Judicial  notice  of  the  records  of  other  cases  Ijefore 
them,  therefore  the  papers  in  other  proceedingrs  must  be  offered  in  evidence  to 
be  available  in  a  ifiven  case.—OUMchtager^t  Estate,  65. 

Ktidence  in  Rebuttal. 

28.  Where  plaintilT,  an  oiler  in  defendant's  mill,  claimed  to  have  been  in- 
jured by  the  slipping  of  a  plank  in  a  platform  constructed  for  his  use.  while  it 
was  defendant's  theory  that  plaintiff  was  not  performing  his  duties  at  the 
time  he  was  injured,  but  was  handling  a  loose  conveyor  belt,  which  had  been 
removed  from  its  pulley,  and  that  it  became  entangled  in  the  shaft  w^hile 
plaintilT  was  holding  it.  thereby  causing  the  injury,  plaintilT  could  prove  in 
rebuttal  that  such  conveyor  belt  was  frayed  at  the  edges.  In  order  to  warrant 
an  Inference  that  the  belt  was  likely  to  get  caught  and  wound  around  the 
shaft  without  human  fi\(\.—  Weatman  v.  Wind  Biver  Luml>er  Co.  187. 

Objections  to  Testimony  in  Equity  Suits. 

M.  In  equity  suits,  in  order  that  objections  to  admission  of  testimony  may 
be  of  any  avail  on  appeal,  they  must  be  taken  and  noted  in  the  trial  court.— 
Sviherlin  v.  Bloomer,  »98. 

Same. 

25.  Where,  at  the  trial,  testimony  is  tendered,  but  objections  thereto  are  sus- 
tained, the  party  ofTering  the  testimony  .may  have  it  taken  and  recorded  over 
the  court's  rulings,  by  offering  to  pay  the  additional  expense  incurred  thereby 
in  the  event  the  proffered  testimony  shall  finally  be  held  inadmissible.— 
Sutherlin  v.  Bloomer,  896. 

Same. 

26.  Where  testimony  is  proffered,  objections  thereto  sustained,  and  not- 
withstitnding  a  request  that  it  be  taken  and  recorded,  as  provided  in  Section 
40ft,  B.  A  O.  Oomp..  the  court  refuses  to  permit  the  testimony  to  be  taken,  and  it 
shall  on  appeal  appear  that  the  rejected  testimony  is  essential  to  a  proper 
determination  of  the  issues,  the  case  may  be  remanded  with  directions  to 
admit  the  desired  lefiXimony.— 8 utherlin  v.  Bloomer,  806 

Same. 

27.  When  objections  are  sustained  to  testimony  offered,  but  recorded  re- 
gardless of  such  ruling,  and  relying  upon  the  correctness  of  the  ruling  of  the 
court,  no  proof  is  offered  In  response  to  such  testimony,  and  on  appeal  it  shall 
be  determined  that  the  court  erred  in  sustaining  the  objections  thereto,  the 
cause  may  be  remanded  for  further  proceedings,  If  deemed  essential  to  a 
proper  determination  of  the  rights  of  the  n&rtiQH.— Sutherlin  v.  Bloomer,  «S8H. 

Parol— Admissibility  to  Affect  Writing. 

28.  Parol  testimony  is  inadmissible  to  contradict,  add  to,  det  ract  f rom,  or 
vary  a  written  contract  which  Is  clear  and  explicit,  and  contains  no  latent 
ambiguities.— iSruM<>r/fn  v.  Bloomer,  886. 

Consideration. 

20.  Where  the  statement  in  a  written  agreement  tis  to  the  consideration 
consists  of  a  specific  promise  to  perform  certain  acts,  it  cannot  lx>  modified 
by  parol  evidence;  and  so,  where  a  written  agreement  recited  the  release  of 
attachments  as  a  consideration,  but  states  no  IkisIs  for  an  inference  that  the 
actions  were  to  be  dismissed,  parol  testimony  Is  inadmissible  to  show  the 
latter  tact.— Sutherlin  v.  Bloomer,  m<. 

Admissions  by  Agent— Competency. 

80.  In  an  action  to  recover  for  injuries  to  plaintiff's  son,  resulting  from  the 
lever  of  a  log  carriage  l)econilng  unfastened,  statements  by  defendant's  agent 
while  reconstructing  the  mill,  that  the  lever  fastening  was  defective,  was 
properly  received,  n.s  notice  of  such  defeet  to  the  agent  was  notice  to  defend- 
ant.—7'ricA'^j/  V.  (Hark,  51«. 

Opinion  Kvidence— Expert  Testimony— When  Proper. 

81.  In  an  action  for  Injuries  resulting  from  a  lever  t)eing  defectively 
fastened,  the  opinion  of  expert  nilllmen  as  to  the  safi'ty  and  propriety  of  the 
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rikstiMiliifr  wan  not  necesnary  or  coiiipoteut,  where  the  construction  of  tli»»  do- 
\H'v  WHt  fully  explained  to  the  Jury,  ami  no  particular  skill  was  requlre<l  to 
determine  its  ntitvty.—Trickev  v.  Clark,  516. 

Mattkkh  op  (^ommon  Knowlkim*k. 

82.  In  an  action  for  injuries  resulting  from  a  lever  l>eluK  defectively 
fastene<l.  testimony  that  the  pin  In  the  fastener  wa«  so  loose  that  the  jar  of 
the  mill  worked  it  out,  and  that  the  fall  of  the  fastener  tended  to  knock  It  out, 
Klven  in  explaininfr  the  models  of  the  lever  and  fastener  to  the  Jury,  was  not 
expert  testimony.— Tr/rA-ri/  v.  Clark,  516. 

(Contract— Action  for  Bkkach— Evidrnck. 

38.  In  Mil  action  to  recover  a  l)alance  due  for  services  and  for  merchandise 
sold.  evl<lence  examined,  and  held  for  the  iury.—Bade  v.  Jfihberd,  SOI. 

Paymkn'i*— Paymkjst  by  (iHBrK— Parol  EvrDENCR  to  Kxplafn. 

'M.  A  memorandum  on  a  check  received  In  payment  of  merchandise  sold 
that  it  is  for  the  balance  due  on  a  particular  Item  of  lndebte<lness,  is  not  con- 
clusive on  the  seller,  but  may  Ih'  explained  by  fAiroL—Batie  v.  Hibt>erf1,  a»l. 

Parol  Kvidknck  to  Explain  a  Writincj. 

85.  Where  d(>fendant  placed  in  evidence  during  plaintiff's  evUlence  In  chief, 
a  check  alle{?ed  to  hi*  for  tmlance  due  on  a  claim  of  plaintiff,  and  Introduced 
evidence  to  show  that  plaintiff  received  the  check  without  objecting  to  a 
memorandum  thereon,  the  court  could  in  its  discretion  allow  plaintiff  In  re- 
buttal to  testify  that  the  memorandum  was  not  on  the  check  when  he  recelvtHl 
\t.—Bafle  V.  llibbertU  5(U. 

Capacity  of  (4rantor. 

86.  The  evidence  satisfactorily  establishes  that  the  Rrantor  in  the  dee<t 
under  consideration  understood  what  she  was  about  to  do  and  intellliirently 
accomplished  a  plan  formed  at  some  previous  t\\\\K\—Ree€ler  v.  Jieedrr,  ifH. 

KviiiENCR— Bill  ok  Kxcrptionh. 

87.  Wht»re  tlie  evidence  is  not  in  the  bill  of  exceptions,  and  a  transcript  of 
what  appears  to  Ik*  evidence  is  in  the  record,  but  the  same  is  not  Identlfled  by 
the  court  or  certified  to  be  any  or  all  of  the  testimony  in  the  case,  the  court 
on  app(>al  will  not  consider  \t.—Jack.fon  v.  Sumpter  Valley  Ry.  Co.  -165.  . 

Must  »)e  Clear  and  OonvlncinK  to  Establish  R^'sultlUK  Trust.  See  Trusts,  5. 

Of  Resulting  Trust  May  be  Shown  by  parol.    See  Trusts,  2. 

In  Rebuttal.    See  Mastkr  and  Skrvant.  8. 

Evidence  Sufficient  to  Allow  a  Nonsuit.    See  Trial,  9. 

WeiKht  and  Sufficiency  of.    Sec  Corporations,  5. 

That  Transfer  Was  InttMided  a,s  an. Absolute  Sale.    Sec  Mort(}A»ks.  1. 

To  (Constitute  Title  by  Adverse  Possession.    See  Advrrsk  Pohskssion.  1. 

When  Incompetent  Evidence  is  Harmless.    See  Appral  and  Error,  25. 

EXCEPTIONS,  BILL  OF.    Same  as  Bill  oK  Exceptions. 

EXECUTION. 

ExEci'TioN  Sale— Setting  Aside— Acquie.scencr. 

1.  Parties  acquiescing  In  the  action  of  the  court  in  settiiiRT  aside  an  execu- 
tion sale  and  ordering  a  resale  are  bound  thereby.— J/i/^rr  v.  Arhurrh,  478. 

Persons  Who  May  Question  Validity  op  Sale. 

2.  At  common  law  the  confirmation  of  a  sale  on  execution  might  be  ob- 
jected to  and  the  same  set  aside  by  plaintiff,  defendant,  or  the  purchaser. — 
Milter  v.  Achurch,  47H. 

Same. 

3.  tender  Section  242,  Sulxl.  1,  B.  &  C.  Comp.,  providing  that  plaintiff  in 
execution  shall  be  entitled  to  an  order  conflrminff  a  sale  thereunder,  unless 
the  Judgment  debtor  or  his  representatives  shall  file  objections,  does  not  de- 
prive any  other  Interested  person  than  the  debtor  of  the  right  to  object  who 
by  common  law  possessed  that  rlRht ;  and  hence  plaintiff  may  ohiect.— Milter 
\\  A  church,  47S. 

Resa le— Stati^touy  Provisions. 

4.  The  mere  fact  that  plaintiff  In  execution  refused  to  receipt  to  the  sheriff 
for  the  amount  of  his  bid, or  to  credit  his  Judgment,  would  not  of  itself  be  evi- 
dence of  an  alxandonment  or  withdrawal  of  his  bid.  so  that  there  would  be  In 
law  no  sale  to  lilm  within  Section  242,  SuIkI.  1.  B.&  V.  Comp.,  providing  that  on 
a  resale,  the  purchaser's  bid  at  the  former  sale  shall  l^e  deemed  renewed  and  to 
continue  in  fore*',  and  no  bid  shall  Ix'  taken  except  for  a  greater  amount. — 
Miller  v.  Achurch.  47H. 
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No  Right  to  Withdraw  Bid  on  Execution  Sale. 

5.  Property  bavins  been  struck  off  to  plaintiff  In  execution,  he  had  no  rlsbt 
to  withdraw  his  bid,  and  could  be  excused  only  by  an  order  of  the  court,  and. 
If  the  sale  was  conslden^d  by  the  court  regular.  It  had  the  power  to  enforce  the 
same,  and  cancel  the  judgment  pro  tanto,  notwithstanding  plaintiff's  refusal 
to  receipt  to  the  sherifT.— Miller  v.  Achureh^  478. 

RR8ALK— Former  Bio  Renewed. 

6.  Under  Section  242,  8ubd.  1,  B.  A  O.  Oomp.,  providing  that  on  a  resale  on 
execution  the  purchaser's  bid  at  the  former  sale  shall  be  deemed  renewed,  and 
no  bid  shall  be  taken  except  for  a  greater  amount,  and  by  subdivision  8,  provid- 
ing for  a  repayment  to  the  former  purchaser,  if  the  property  sell  for  a  greater 
amount  to  another,  where  the  court  in  ordering  a  resale  did  not  Include  therein 
any  release  of  plaintiff  In  execution  from  his  bid,  he  continued  to  be  bound  by 
It,  and  the  sheriff  was  bound  to  consider  it  as  renewed.— Jf/Z/ffr  v.  Aehurrh,  478. 

Liability  of  Equitable  Interest— Judgment. 

7.  An  equitable  interest  in  real  property  is  not  subject  to  levy  and  «ale  on 
execfttlon,  and  a  Judgment  is  not  a  lien  thereon.— Budd  v.  Oallier,  42. 

CJOM plaint  iNSirKFICIBNT— JUBIftDIOTION. 

8.  Under  Section  M,  B.  &  O.  Oomp.,  in  an  action  on  a  note  purchased  by 
plaintiff  at  sale  under  execution,  complaint  held  Insufficient  to  show  Jurisdlc> 
tion  in  the  court  rendering  the  judgment  on  which  the  execution  was  issued.— 
F%9hJburn  v.  Londershatuen^  883. 

KXEOUTOR8  AND  ADMINISTRATORS. 

Relation  of  to  Leoateeb  and  Heirb. 

1.  In  a  general  sense  the  relation  of  an  executor  to  the  legatees  and  others 
entitled  to  the  estate  Is  one  of  trusteeship.— J2oac/»'«  Ettate,  17». 

Relative  Rights  of  Executors  and  Trustees. 

8.  Where  an  executor  has  lawfully  secured  possession  of  any  property  of 
his  testator,  he  has  the  exclusive  control  over  it  until  he  has  been  discharged, 
and  any  interference  therewith  by  another  will  be  an  Intrusion  on  the 
rights  of  the  probate  court.— i2oac/i>  EHate,  179. 

Termination  of  Duties  as  Executor  Before  Becoming  Truster. 

4.  Where  an  executor  has  been  also  appointed  testamentary  trustee,  he 
should  not  assume  to  act  in  the  latter  capacity  until  he  has  settled  his  ac- 
counts as  executor  and  been  discharged.— /2oaeAV  Ettate,  179. 

Evidence  of  Assuming  Trusteeship. 

6.  The  evidence  of  a  change  of  position  from  executorship  to  trusteeship 
should  be  some  affirmative  action,  such  as  securing  a  release  from  the  probate 
court  and  filing  a  trustee^s  bond.  A  mere  ceasing  to  file  reports  as  executor 
will  not  be  sufficient.- i?oar/i'»  EHate^  179. 

Jurisdiction  Over  Objections  to  Accounts. 

0.  Under  Sections  1202  and  1208,  B.  &  O.  Oomp..  authorizing  the  filing  of 
objections  to  the  llnal  account  of  an  executor,  "specifying  the  particulars  of 
such  objections,"  etc.,  the  court  on  hearing  objections  to  such  final  account  is 

limited  to  the  particular  specifications  set  forth  in  the  objections. Roach'n 

EHcUe,  179. 

Final  Account— Items  Practically  Ooncrded  as  Error. 

7.  Where  an  executor  says  he  has  no  personal  recollection  of  paying  an 
item  credited  to  his  account,  and  the  payee  testifies  that  he  did  not  receive 
It,  the  credit  Is  properly  disallowed.- J?oor/i'«  Estate,  179. 

Interest  on  Rejected  Obedit. 

8.  Where  the  objection  to  the  allowance  of  a  credit  In  an  executor's  final 
account  does  not  require  him  to  account  for  Interest  on  the  amount  thereof, 
and  there  is  no  declaration  In  the  exception  of  any  sum  due  as  compensa- 
tion for  the  use  of  money  on  account  of  the  Item,  Interest  should  not  Ix*  granted 
on  the  amount  of  the  credit  on  the  same  bel  ng  d  Isal  lowed. —if  oar  A '«  Eatate,  179. 

Unchallknokd  Items— Rejection. 

9.  Unchallenged  Items  on  the  credit  side  of  an  executor's  final  account 
cannot  be  rejected.— i?oar/i'«  Extate,  179. 

Duty  in  Management  of  Estate. 

10.  An  executor  Investing  trust  funds  Is  not  an  Insurer,  but  must  exercise 
that  degree  of  discretion  which  an  Intelligent  person  of  ordinary  prudence 
would  observe  in  the  management  of  his  own  affairs.— /?oac/r«  EttcUe,  179. 

50  Or. 40 
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Final  Account— Value  ok  Tsstimony  of  Intkkkstkd  Pabty. 

U.  On  the  issue  whether  an  executor  exercised  proper  care  In  loaning  trust 
funds  on  security  of  a  mortgage,  the  borrower  is  competent  to  testify,  but  his 
opinion  cannot  be  considered  the  best  evidence,  for  he  is  an  Interested  person. 
—Roach**  ISttate,  17». 

Hkttlbmknt  ok  Acoounts—Bukdkn  ok  Prook. 

12.  Where  an  executor's  final  account  is  properly  challenged,  the  burden 
of  proving  the  truth  of  an  item  or  the  reasonableness  of  a  credit  objected  to 
Is  on  him.— Roach* 8  Ettate,  179. 

In  viB8TMKNTH—Ix>H8— Liability. 

18.  An  executor  loaned  $2,000  of  trust  funds,  taking  as  security  therefor  a 
mortgage  on  100  acres  of  unimproved  land  and  80  acres  of  alleged  timber  land, 
remote  from  markets  and  carrying  only  a  small  number  of  commercial  trees. 
At  a  foreclosure  sale,  the  tracts  were  sold  at  a  sum  insufficient  to  pay  the  debt. 
The  borrower  testified  that  he  considered  the  loan  adequately  secured,  but  no 
other  person  so  stated.  Held  sufficient  to  show  want  of  proper  care  on  the 
part  of  the  executor  in  making  the  investment,  rendering  him  persdnally 
liable  for  the  loss.— Roach* 9  EHate^  170. 

Loan  on  Insukkiciisnt  Hkcurity. 

14.  A  purchaser  of  land  for  $6,000  paid  two-thirds  and  gave  two  notes  hecured 
by  a  mortgage  on  the  premises.  An  executor  purchased  with  trust  funds 
lx)th  notes.  The  mortgage  was  foreclosed,  and  a  deficiency  resulted.  When 
the  executor  bought  the  first  note,  no  depreciation  in  the  value  of  the  prop- 
erty had  occurred,  but  at  the  time  he  purchased  the  second  note  the  value  of 
the  premises  had  declined.  The  land  had  only  a  speculative  value,  was  unim- 
proved, and  by  reason  of  its  situation  hud  no  real  worth  as  a  basis  for  security. 
Held,  that  the  executor  was  personally  liable  for  the  \osn.—Roach*»  JCstate,  ITft. 

Hkcond  Mokt<}a»r  Hkcurity. 

16.  Where  a  loss  occurs  to  an  estate  by  rea^ion  of  a  loan  on  a  second  mort- 
gage security,  the  executor  is  personally  liable  for  the  loss.— i?oac/»'ii  E9tate,l79. 

Itbm  Under  Oon8IDKRAtion. 

16.  An  executor  loaned  money  and  took  a  second  mortgage  on  lots  and  a 
mortgage  on  a  10-acre  tract.  The  lots  satisfied  only  the  first  mortgage.  The 
executor  took  no  steps  to  foreclose  the  mortgage  on  the  10-acre  trat-t.  No 
testimony  of  its  value  was  given.  Held,  that  the  executor  was  properly 
chargeable  with  the  loss,  he  falling  to  sustain  the  burden  of  proving  the 
adequacy  of  the  security.— /?oar/i'«  Ettate,  179. 

Duty  to  Avoid  Statute  of  Limitations. 

17.  An  executor  falling  to  foreclose  a  mortgage  taken  as  security  for  a  loan 
of  trust  funds  and  allowing  limitations  to  bar  a  recovery  is  personally  liable 
for  the  loss  to  the  estate.— /if oac/i'«  Estate,  170. 

ITBM8  Not  Objkctkd  to. 

18.  In  settling  an  executor's  accounts  items  not  objected  to  should  not  be 
reviewed.— i?oarA'«  Estate,  17fl. 

Liability  for  IjOAns  Made  Without  Security. 

19.  The  loss  of  trust  funds  loaned  without  any  security  or  on  manifestly 
inadequate  security  Is  negligence,  and  an  executor  Is  personally  liable  for  a 
failure  to  obtain  a  repayment  of  the  moneys  loaned,  whether  the  loan  was 
ma<le  before  or  after  the  passage  of  an  act  prescribing  the  manner  of  Investing 
funds  by  a  trustee,  liecause  such  a  proceeding  does  not  disclose  the  prudence 
ordinarily  exercised  by  intelligent  men  In  their  alTalrs.—i?oar/i't  Estate,  179. 

Final  Account— Report  and  Objectionh  Thereto. 

20.  A  decree  requiring  an  executor  In  the  settlement  of  his  final  account 
to  account  for  sums  found  to  be  due  the  estate  must  l>e  l)ased  on  his  final 
account,  the  objections  thereto  and  the  proofs.— i?oar/i'«  Estate,  179. 

Final  Account- Right  to  File  Amended  or  Further  Objections. 

21.  Legatees  objecting  to  the  final  account  of  an  ex€»cutor  are  not  limited 
to  their  original  objections,  but  they  may  file  additional  or  amended  objec- 
tions, or  modify  their  demand,  to  correspond  with  the  testimony.— /?'>rtr/i*» 
Estate,  179. 

INVKHTMKNTH— TiOSSRS— LIABILH'Y. 

22.  An  executor  bought  a  note  for  |WX),  secured  by  a  mortgage,  and  pur- 
chased the  premises  at  foreclosure,  and.  after  having  received  rents,  sold  the 
same  for  $900.  Tlie  executor's  counsel  olTered  a  settlement  on  the  basis  that 
the  sale  of  the  premises  was  made  to  the  executor  in  his  own  name,  so  that  he 
should  Ixi  personally  charged  with  the  money  expended  therefor  and  interest 
thereon.    The  court  charged  the  executor  with  the  sum  paid  for  the  note,  the 
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Interest  thereon,  the  taxes  paid,  and  expenses  incurred  on  account  of  the 
property,  and  credited  him  with  the  sum  received  on  the  resale  and  the  rent. 
Held,  that  the  conclusion  of  the  court  should  not  be  disturbed.— ^oa<r/i'«  A'»- 
tcUe,  170. 

OOMRRNSATION— Allow  ANCK. 

28.  Where  an  executor  did  not  apply  to  the  county  court  for  advice  In  the 
management  of  the  estate,  and  for  more  than  elfrht  years  made  no  report  of 
his  dealings,  though  required  by  B.  A  O.  Oomp.  8  IIW).  to  account  semi-annu- 
ally, the  court  properly  denied  him  any  extra  compensation,  office  rent  or 
attorney's  tee%.-- Roaches  KntcUe,  ITO. 

Objections  Not  Hpeoifieo. 

34.  Where  the  objections  to  the  final  account  of  an  executor  do  not  assign 
grounds  urged  on  appeal,  a  denial  of  the  relief  sought  by  the  objectors  Is 
not  erroneous.— i2oac^**  Kntate,  179. 

AOCOUNTING— TeKMS  OF  DkOBER. 

S5.  Where  an  executor  is  held  personally  liable  for  losses  from  his  Invest- 
ments of  trust  funds  on  insufficient  security,  and  he  has  obtained  for  the 
estate  title  to  the  property  taken  as  security,  the  legatees  must  quitclaim  to 
him  their  claim  to  such  property  as  a  condition  precedent  to  his  paying  the 
losses.- i?oacft'#  Entate,  17». 

OONTINUIBD. 

2tt.  Where  an  executor,  In  satisfaction  of  mortgage  debts,  has  accepted  con-  • 
veyances  of  the  incumlx'red  land  and  also  foreclosed  mortgages,  and.  on  the 
sale,  has  taken  deeds  therefor  to  himself  as  executor,  he  must,  as  a  condition 
precedent  to  his  discharge  and    the  release  of   his  bondsmen,  convey  the 
premises  to  the  legatees  as  tenants  in  common.— Roach* »  Kttitte,  179. 

Admini8T&atorc»— Final  Account— Vacation— Ground. 

27.  Where  a  husband  was  appointed  administrator  of  his  deceased  w^ife*s 
estate  and  fraudulently  Induced  the  heirs  to  advance  their  money  to  maintain 
the  same,  to  acquiesce  in  the  final  account  without  examination,  and  withhold 
their  claims  against  the  estate,  the  heirs  were  entitled  to  have  the  final  ac- 
count vacated  and  the  estate  reopened.— ,7o/iniran  v.  Savape,  294. 

EXBCUTOBS  AND  AOMINrSTRATOBS— EXPENSES. 

28.  If  a  husband's  curtesy  estate  in  the  property  of  his  deceased  wife  gives 
him  possession  to  the  exclusion  of  the  administrator,  the  expenses  of  fencing 
the  property,  Insurance  on  a  building  thereon,  and  other  expenses  for  the 
benefit  of  the  husband,  are  not  chargeable  against  the  estate.— Jo Anjon  v.  8at'- 
a(/«.  294. 

INJITNOTION  TO  RRRTBAIN   VEXATIOFS  LlTICiATION. 

29.  Administratrix,  at  the  time  a  proceeding  for  her  removal  was  Instituted 
in  the  county  court  by  the  county,  claiming  to  tie  a  creditor,  was  engaged  In 
litigation  over  a  claim  for  a  large  sum  of  money  asserted  by  the  county  against 
the  estate  of  which  she  was  administratrix,  and  was  making  an  honest  and 
apparently  successful  defense  thereto,  and  the  county  hml  been  unable  to  es- 
tablish Its  claim  ;  and  it  was  for  the  purpose  of  preventing  administratrix 
from  making  such  defense  and  to  enable  the  county  to  succeed  that  It  insti- 
tuted a  proceeding  for  her  removal.  The  county  Judge  had  Ix'en  very  active 
In  the  county's  behalf,  and  It  was  under  his  direction  that  the  litigation  against 
the  estate  was  being  conducted.  Held,  that  administratrix  was  entitled  to 
enjoin  the  prosecution  of  the  proceeding  for  her  removal,  the  case  presented 
being  one  that  app<»aled  strongly  to  equity.— ^/rferman  v.  Tillamook  County,  48. 

Prockrdin«h  in  Other  Ooitrts- Adequate  Krmkdy. 

80.  In  a  suit  by  an  administratrix  to  restrain  a  probate  Judge  and  an  alleged 
creditor  of  an  estiiti*  in  his  court  from  taking  further  steps  in  a  proceeding 
before  said  Judge  to  renuive  plalntifT  on  the  ground  that  the  Judge  had  con- 
spired with  the  alleged  creditor  and  agreed  to  make  such  r»»moval  regardless 
of  the  facts  and  of  the  law,  the  right  of  plalntltT  to  contest  the  application 
and  appeal  from  the  order  of  removal  Is  not  such  an  adequate  remedy  as  to 
bar  the  equitable  remedy  of  enjoining  vexatious  and  unjust  litigation.-  Alder- 
man V.  Tillamook  Countu.  IH. 

Administkators- Final  Aoooi-nt— Riwhts  of  Objectors. 

81.  Wliere  persons  rlaiming  to  Ih'  heirs  tile  objections  to  an  administrator's 
final  account,  they  are  iMititled  to  have  them  disposed  of  In  a  prop<»r  and 
orderly  way,  and  not  sumniarily  dismissed  on  the  unsupported  assumption 
that  they  are  not  hvlrs.— Oil ^fchlai/er'x  ICntate,  R5. 

Rkcord  ok  ANOTnF.B  Oasf.  ah  Kvidenok. 

32.  Where  objections  have  iH'en  filed  to  an  administrator's  final  account, 
the  record  In  a  previous  guardianship  proceeding  in  the  same  court  cannot  Ix' 
considered  in  determining  whether  the  objectors  are  heirs,  unless  it  is  received 
in  evidence  after  IxMng  prop»*rly  ofTeri'il.—( )llKchla{;er*K  Kutnte,  {%. 
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KXHIBITH. 

WrTWKSHKH— OFKKKINO  KXHIHITH  ON  OmOAS-KXAJCTK ATION. 

1.  Where  a  wltneHH  haM  referred  to  documents  on  direct  examination,  the 
oppotilte  party  has  a  rlRht  to  have  8ueh  docmmentn  Identified  and  marked  bm  a 
part  of  the  eroKg  examination,  hut  it  Is  very  doubtful  whether  they  can  then 
be  offered  In  evidence.— //»7d«'6ra/ir/  v.  United  Artisan*,  IW. 

FAL8E   PRBTENHK8. 

Larckny— Palsb  PKKTKN8B8— Distinction. 

1.  Where  ponseHHlon  of  personal  property  is  obtained  from  the  owner  by 
fraud,  trick,  or  device,  and  the  owner  Intends  to  part  with  both  posKesslon  and 
the  title  when  he  surrenders  control  of  the  property,  the  offense  is  obtainlnir 
property  by  false  pretenses;  but  if  the  possession  Is  fraudulently  secured,  and 
the  owner  does  not  Intend  to  part  with  the  title,  the  offense  Is  larceny.— ^erA-- 
wUh  v.  Galiee  Mineif  Co.  MX. 

FBXOEH. 

Depot  Grounds  Not  Required  to  be  Fenced.    Hee  Kailkoadk,  & 

FINDINGS. 

Practice. 

1.  It  is  not  contemplated  by  the  statute  that  flndinsrsof  fact  and  conclu- 
alona  of  law  shall  be  made  by  the  trial  court  where  Judgment  is  had  on  the 
pleadinffs,  or  for  want  of  an  answer.— Au/A^r/m  v.  Bloofner,  MOB, 

Equivalent  to  Hpeclal  Verdicts.    Hee  Trial,  4. 

Where  They  Support  Judgment  for  Defendant.    S(*e  Rkpusvin.  1. 

Failure  of  Trial  Oourt  to  Make  Findinffs.    See  Appeal  and  Error,  W. 

FOROIBLB  ENTRY  AND   DETAINER. 

APPRAL— SlTKKIOIKNCY  OK  UNDERTAKING— PRRflrMPTION. 

1.  Where  on  Judgment  for  plaintiff  In  a  forcible  entry  and  detainer  action 
defendants  gave  a  bond  under  the  express  terms  of  Section  6754,  B.  A  O.  Oonip., 
guaranteeing  payment  of  twice  the  rental  value  of  the  land  should  Judgment 
be  afHrmed,  the  undertaking  must  be  presumed  sufHcient  for  the  objects  given, 
and  is  effectual  for  all  purposes  until  the  final  determination  of  the  causi>,  in 
the  absence  of  objections  or  exceptions  thereto. —  Wolfer  v.  Ifurnt,  818. 

Injunction— Remedy  at  Law. 

9.  Where  a  defendant  in  forcible  detainer  has  given  the  statutory  bond  for 
double  rent,  such  bond  affords  an  adequate  remedy  at  law  for  the  damage 
caused  by  seizing  the  crop  pending  the  appeal,  and  bars  an  Injunction  to  pre- 
vent removing  such  crop  before  the  final  determination  of  the  law  action. 
—  Wolfer  V.  Hurgt,  218. 

Insolvency- Bond  on  Appeal. 

2.  The  Insolvency  of  a  defendant  in  a  forcible  entry  and  detainer  action  Is 
immaterial  In  a  suit  to  enjoin  him  from  removing  chattels  from  the  premises 
In  question  pending  the  determination  of  such  action,  where  the  defendant 
appealed  from  the  Judgment  and  gave  a  bond  for  double  the  rental  value  and 
for  restitution.— H'wV^'r  \.  HurMt.  fiH. 

FRAUD. 

Action— OoM  plaint— HrFKiciENCV. 

1.  In  an  action  for  fraud  against  a  state  land  commissioner  and  agents,  a 
count  of  a  complaint  which  alleges  that  plaintiff  was  led  by  two  of  the  defend- 
ants to  buy  Information  of  the  other  that  certain  school  sections  lost  to  the 
State  were  mineral  in  character,  when.  In  fact,  they  were  not  mineral  in 
character,  and  the  Information  was  false,  and  that  having  selected  lieu  land 
thereon,  his  application  was  not  approved  by  the  United  States  Land  Depart- 
ment, but  does  not  allege  that  the  defendants  by  whom  he  was  Induced  to 
purchase  the  Information,  knew  the  kind  of  information  possesstKl  by  the  one 
selling  it,  nor  In  any  way  b*»came  liable  as  guarantors  of  or  parties  to  the  rep- 
resentations made  him,  does  not  state  a  cause  of  action  against  them.— iVum- 
ment  v.  <t>f>r,  249. 

Reprehentations— Reliance— FiDrciARY  Relations. 

2.  The  rule  that  a  person  Is  guilty  of  negligence  In  relying  on  statements 
or  representations  of  another  as  a  basis  of  a  contract  or  trtuisactlon,  does  not 
apply  to  parties  occupying  the  relation  of  trust  or  confidence,  such  as  parent 
and  child,  or  guardian  and  vi^nrd.— Johnson  v.  Savatje,  2W. 

1)K(}RKK  OF    PrOOK    RKQriRRD. 

8.  Fraud  must  Im'  clearly  and  witlKfactorlly  proven  to  support  u  decree.— 
Scott  v.  White,  HI. 
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Vacating  Final  Account  of  Administrators.    See  Kxkci'tors  and  Admin- 

ISTBATOBS,  27. 
FRAUDULENT  OONVEYANOE8. 

8BTTINO  ASIDK— BUKDRN  OF   PROOF. 

1.  Where  a  conveyance  by  a  debtor  to  his  brother  l.s  attacked  as  fraudulent 
a8  to  creditors,  the  burden  Is  on  the  grantee  to  allege  and  prove  that  he  pur- 
chased without  notice  of  the  fraudulent  Intent  and  for  a  valuable  considera- 
tion.—*9<ruftZinf/  V.  Wil»on,  382. 

Sufficiency  of  Evidknce. 

2.  In  an  action  to  set  aside  a  conveyance  as  fraudulent  as  to  creditors,  evi- 
dence examined,  and  held  sufficient  to  show  notice  to  the  grantee  of  the  fraud- 
ulent Intent  of  the  grantor  at  the  time  of  the  execution  of  the  deed.— /9/rub- 
linu  V.  Wilson,  282. 

OONVEYANCB  FRAUDULENT  A»AINKT  HUB8KQUF.NT  CRBDTTORH. 

tt.  Oonstructlve  fraud  will  not  support  a  suit  by  subsequent  creditors  to  set 
aside  conveyances;  as  to  them  the  fraud  must  have  been  specific  and  actual.— 
Leai'eii{/(MxI  v.  Me  Gee,  288. 

SUFKICnCNCY  OF  EVIDENCE. 

4.  The  evidence  In  this  case  dot>s  not  satlsfai^torlly  show  the  fraud  claimed, 
and  Is  not  sufficient  to  support  a  decree  for  plalntltT.— />»ar^nf/twKi  v.  McOee,liSA, 

GARNIHHMENT. 

CLAIMS    Not  8UBJBCT  TO  GARNIHHMENT— INDEBTEDNESS  OF  ESTATE. 

1.  A  debt  due  from  decedent^s  estate  is  not  subject  to  garnishment  until 
the  share  of  the  creditor,  heir,  or  legatee,  has  been  ascertained  and  ordered 
paid  by  the  court,  prior  to  which  the  money  or  funds  of  the  estate  are  In 
ruHodta  leuis,  and  not  subject  to  levy.— 7* Aor*en  v.  Hooper,  497. 

(K)OI)  FAITH. 

See  Malicious  Pbosecution,  «,  4. 
8ee  Vendor  and  Pubcuaser,  1. 
Hee  WoBDfl  and  Phbasem,  2. 

(GOVERNOR. 

Veto  Poweb— Absence  of  Oonstitutional  Provisions. 

1.  In  a  democratic  form  of  government,  the  authority  of  an  executive  to 
veto  an  enactment  of  the  legislative  department,  Is  not  an  Inherent  power, 
and  can  be  exercised  only  when  sanctioned  by  a  constitutional  provision.— 
St€Uev.  Kline,  4'M. 

Enactment— Appboval—Oonstituttonal  Provisions. 

2.  The  amendment  of  Hectlon  1,  Article  IV,  of  the  Constitution  of  Oregon 
(B.  &  O.  Oomp.  p.  72),  reserves  to  the  people  the  Initiative,  the  right  to  propose 
laws  and  amendments  to  the  Oonstltutlon.  and  to  ^>nact  or  reject  them  at  the 
polls,  and  the  referendum,  the  right  to  approve  or  reject  at  the  polls  any  act 
of  the  legislative  assembly,  and  provides  that  the  referendum  may  be  ordered 
by  petition  or  the  legislative  assembly;  also  that  the  veto  power  of  the  Gov- 
ernor shall  not  extend  to  measures  referred  to  the  pt»oph'.  Oonst.  Oregon,  Art. 
V,  §  16,  provides  that  every  bill  which  shall  have  passed  the  legislative  assem- 
bly, shall  be  presented  to  the  (Governor  for  his  approval  before  It  becomes  a  law. 
Held,  that  a  law  proposed  by  petition  and  enacted  by  the  people  under  the  In- 
itiative, need  not  bt»  approved  by  the  Gowrnor.— (itate  v.  Kline,  426. 

GUARANTY. 

CONSTBUCTION— Particular  Words—Earnings. 

1.  A  contract  providing  that,  whereas  guarantor  had  sold  all  the  tools  used 
in  operating  a  log  boom,  together  with  the  management  thereof,  and  guaran- 
teed that  vendee  should  lx>  secure  In  continuing  the  niantvgement  thereof  until 
the  sum  speclHed  should  be  earned  to  vendee,  that  therefore  guarantor  and  his 
surety  agreed  to  pay  vendee  such  sum  less  the  amount  earned,  and  signed  by 
guarantor  and  his  surety  alone,  meant  that  the  net  earnings  of  the  maniM^re- 
ment  of  the  log  boom  and  not  the  gross  earnings  were  guaranteed  to  amount 
to  the  sum  specified.— /yOowi/j»  v.  McFarlanr,  12i). 

Condition  Precedent— Compli a nce. 

2.  The  condition  of  a  guaranty  that  the  earnings  from  the  management  of 
a  log  boom  would  amount  to  a  sum  specified  provided  t  hat  the  guarantee  should 
conduct  the  same  in  a  faithful,  business  and  workmanlike  manner,  was  com- 
piled with,  where  the  person  guaranteed  gave  to  the  management  of  thelxx>m 
his  personal  attention  and  rendereti  such  reasonable  personal  services  as  he 
was  able  and  qualified  to  rentier.— />oomi»  v.  MrFarlane,  12i*. 
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HARMLESS  KKROR. 

Kffect  of  RoJectinR  Rvldence  Sulisequeiitly  Rerolved.    See  Apfbal,  44. 
When  Failure  to  Make  Findings  Is  Not  Reversible  Krror.    See  Appeal,  38, 
ModlfyliiR  Temporary  Injunction  Without  Notice.    See  Appeal,  41. 
Opinion  at*  to  Amount  of  DainngeM  From  Tre8pa».s.    See  Appeal..  1B^. 

HIGHWAYS. 

Road  Impkovbmbnth— Ass bsmments— Benefits 

1.  The  expenKe.s  of  roa<l  Improvements  can  be  assessed  airalnst  lands  bene- 
fited only  In  proportion  to  benefits,  and  an  act  authorizing  the  assessment  of 
a  portion  of  the  expense  without  reference  to  benefits  Is  Invalid.  Act  Febru- 
ary 22,  1006  iLaws  1905,  p.  410),  providing  for  the  improvement  of  roads,  the 
expenses  of  which  are  to  he  assessed  on  real  estate  adjacent  thereto  and  bene- 
fited thereby,  aceordlnff  to  the  l)eneflts,  etc.,  limits  the  assessment  to  lands 
l>enefited  by  the  Improvement,  and  In  proportion  to  such  benefits  and  Is  valid. 
—St.  Benedict**  Abbey  v.  Marion  County,  411. 

Benefit  Districts— Power  of  Local  Board  of  Viewers. 

2.  The  legislature,  in  providing  for  the  payment  of  road  improvements  by 
assessment  on  property  benefited,  may  fix  the  sum  to  be  raised,  and  prescribe 
the  benefit  district,  or  It  may  delegate  one  or  both  of  the  questions  to  a  local 
board  of  viewers,  and  has  a  wide  discretion  in  providing  for  road  Improve- 
ments at  the  cost  of  property  lienefited.  and  prescriblnsr  the  taxing  district, 
and  delegatinK  to  local  1)oards  of  viewers  power  to  determine  the  extent  of 
the  benefits  and  the  manner  of  apportioning  the  expense,  and  itsat'tion  will 
not  be  disturbed,  unless  It  clearly  appears  that  it  has  exceeded  its  constitu- 
tional authority,  its  taxing  power  being  unlimited  except  as  restrlcteci  by  the 
federal  constitution.— »V/.  Benedict'*  Abbey  v.  Mctritm  County,  411. 

"Road"— Overlapping  Lands. 

8.  The  word  "road "  In  Act  February  22, 1906  (Laws  1906,  p. 414),  fi  7,  providing 
that  where  any  "road"  has  been  constructed  under  the  act  providing  for  the 
improvement  of  roads  at  the  expt»nse  of  the  property  benefited  thereby,  and 
another  "road"  shall  be  thereafter  constructed  within  four  miles  thereof,  the 
amount  to  be  assessed  fLgainst  all  lands  Included  within  the  overlapping  two- 
mile  Hues  of  each  road  shall  be  equitably  determined  by  the  county  court,  on 
the  report  of  the  viewers  and  appraisers,  means  the  portion  improved,  and 
the  Improvement  of  any  other  portion  of  the  same  road  is  another  road,  and 
lands  within  the  overlap  are  protected  from  unequal  burdens.— 5*.  Benedict** 
Abbey  v.  Marion  County,  411. 

Appeal— Right  to  Question  Action  of  Viewers. 

4.  Since  Act  February  22. 1906  (I^aws  1906,  p.  410),  providing  for  the  improve- 
ment of  roads  at  the  cost  of  lands  benefited  thereby,  gives  a  landowner  within 
the  taxing  district  opportunity  to  question  the  a(.*tion  of  viewers  as  to  whether 
his  land  is  l)eneflted.  or  as  to  how  much  it  may  be  benefited,  and  as  to  whether 
the  assessment  on  his  land  Is  proportionate  to  the  benefits,  and  gives  him  a 
right  to  appeal  to  the  circuit  court,  equity  will  not  interfere,  unless  the 
method  adopted  in  estimating  the  benefits  and  assessing  the  expenses 
amounts  to  a  fraud  on  him,  the  remedy  provided  by  the  statute  t>eing  other- 
wise exclusive.— *i.  Benedict**  Abbey  v.  Marion  County,  411. 

Trespass— Trial— Instructions. 

6.  Where,  in  trespass  to  land,  defendants  reli«)d  upon  its  user  for  several 
years  as  a  highway  while  the  land  was  public  domain,  an  instruction  that  by 
United  States  statute  a  right  of  way  for  highways  is  granted  over  public  lands, 
and  long-continued  user  by  the  public  is  sulficient "  to  establish  an  accept- 
ance of  the  grant,  was  not  objectionable  as  declaring  long-continued  user 
"  essential "  to  the  establishment  of  the  highway.— Jfon/i/omeri/  v.  Somer*,  2S9. 

Establishment  by  TTseb— Public  Improvement. 

6.  If  a  highway  lias  been  generally  traveled,  and  has  been  improved  by  the 
public  authorities  as  a  county  road  for  a  period  of  ten  years  or  more.  It  is  a 
legal  county  roaA.— Riding/*  v.  MarionCounty,  »). 

Instruction- Trail  or  Definite  Path  a  Public  Highway. 

7.  An  instruction  in  trespass  that  if,  while  the  land  over  which  a  trail  lies 
was  public  land,  the  public  "  for  a  long  period,  viz.,  ten  years  or  more."  used 
as  a  public  highway  a  definite  path,  it  thereby  became  a  public  highway,  was 
not  objectionable  as  declaring  such  user  necessary  to  the  establishment  of  a 
hifthvf »y.—Monti/omerv  v.  Somer*,  269. 

Prescriptive  Right— Width. 

H.  Where  the  right  to  a  highway  depends  solely  upon  user  by  the  public,  its 
width  is  measured  by  the  extent  of  the  user;  but  the  public  will  not  be  cod- 
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fined  to  the  track  made  by  vehicles,  etc.  And,  on  the  other  hand,  the  public 
cannot  acquire  a  prescriptive  right  to  pass  over  land  generally;  but  the  user 
must  be  by  way  of  a  certain  well-defined  line  of  travel,  not  including,  however, 
all  the  land  over  which  loose  stock  being  driven  travel  promiscuously,  though 
in  a  generally  uniform  direction.— J[fon/flromert/  v.  Somen ^  2G0. 

Not  Rkvkrsible  Ebrob  to  Inbtkuct. 

9.  Though  the  extent  of  user  and  reasonable  width  of  a  highway  claimed 
by  the  public  is  generally  for  the  Jury,  where  defendants  Justified  a  trespass 
to  land  on  user  for  several  years  by  drovers,  etc.,  as  a  highway,  while  it  was 
public  domain,  in  view  of  Section  4790,  B.  &  O.  Oomp.  (Laws  1908,  p.  267).  pro- 
viding that  all  county  roads  shall  be  0()  feet  wide,  etc.,  it  was  not  reversible 
error  to  instruct  that,  if  the  trail  was  a  legal  highway,  it  must  be  considered 
of  reasonable  width  for  the  convenient  use  of  the  public,  not  exceeding  (JO  feet.— 
Montgomery  v.  Somert,  209. 

Right  of  Way  Over  Public  Ijands.    See  PuBiiio  Lands,  8. 
Control  of  Highways  Within  City  Limits.    See  MuMic.  Oobp.  4. 
Property  Benefited  by  Road  Improvement.    See  Statutks,  (J. 
What  Streams  Are  Public  Highways.    See  Watbbs,  1. 
Where  Oounty  Maintains  Road  and  Bridge.    See  Bridges.  1,  2. 

HOMICIDE. 

Assault  With  Intent  to  Kill— Evidknor  of  Extent  oy  Injury. 

1.  On  a  trial  for  assault  with  intent  to  kill,  a  physician  who  attended  the 
injured  person  may  state  the  nature  and  extent  of  his  injuries,  since  such 
evidence  tends  to  explain  the  extent  and  nature  of  the  attack  and  its  purpose.— 
St€Ue  V.  Remington,  99. 

Assault  With  Initcnt  to  Ktll— Instruction  on  Self- Defense. 

8.  On  a  trial  for  assault  with  intent  to  kill.  It  appeared  that  111  feeling  had 
existed  between  the  complaining  >%'itness  and  defendant,  and  that  defendant 
knew  that  complaining  witness  had  threatened  to  take  his  life  and  went 
armed  for  that  purpose  ;  that  defendant,  having  occasion  to  call  on  one  who 
lived  beyond  complaining  w^ltness^  farm,  selected  a  route  which  took  him 
across  complaining  witness'  farm,  but  which  route  persons  living  In  that 
vicinity  had  used  without  objection,  and  that  defendant  carried  with  him  a 
rifle.  Held  to  warrant  a  charge  that  one  cannot  claim  self-defense  if  he  inten- 
tionally put  himself  where  he  knew  he  would  have  to  invoke  Its  aid,  that  If 
defendant  could  have  avoided  any  conflict  without  increasing  the  danger  to 
himself  it  was  his  duty  to  do  so,  and  that  if  defendant  sought  the  (K>nflict,  and 
the  prosecuting  witness  showed  fight  and  used  adea<lly  weapon,  or  did  an  act 
in  such  a  way  as  If  about  to  engage  in  an  affray,  he  could  not  invoke  the  law  of 
self-defense  until  he  had  first  retreated  as  far  as  he  could  with  safety  to  him- 
self .—flf£a«e  V.  Remington,  99. 

INCONSISTENT   DEFENSES. 

When  Defenses  Need  Not  be  Consistent.    See  Pleading,  6. 

INDICTMENT  AND  INFORMATION. 

Objection  at  Trial  for  Insufficiency. 

1.  Under  Section  1886.  B.  A  O.  Comp.,  an  objection  to  an  indictment  because 
the  facts  therein  stated  do  not  constitute  a  crime  may  be  made  at  the  trial 
under  a  plea  of  not  guilty.— fifio/c  v.  Reyner,  224. 

Waiver  of  Objection  of  Duplicity. 

2.  Though  an  indictment  Is  open  to  demurrer  if  the  facts  stated  constitute 
more  than  one  crime,  or  one  crime  in  several  forms,  an  objection  on  that 
ground  must  be  taken  by  demurrer  or  it  Is  waived.— /S^o/^  v.  Reyner,  224. 

Sufficiency  of  Duflicitous  Indictment  to  Support  Conviction. 

8.  No  demurrer  having  bt»en  filed  to  an  information  charging  more  than 
one  offense,  they  not  being  inconsistent,  a  conviction  of  the  lesser  of  the  two 
will  be  sustftined. 

An  information  charging  larceny  from  a  store,  a  compound  larceny,  and 
also  alleging  the  value  of  the  property,  not  being  demurred  to  as  charging  two 
offenses,  will  sustain  a  verdict  and  Judgment  based  on  a  simple  larceny;  the 
verdict  determining  the  value  of  the  property  tAk.en.— State  v.  Reyner,  224. 

Assault  Being  Armed  With  a  Cowhide, 

4.  The  crime  of  "assault  being  armed  with  a  cowhide,"  denounced  by  Sec- 
tion 1788,  B.  <t  C.  Comp..  declaring  a  punishment  if  any  person  shall  assault 
another  "with  a  cowhide,  whip,  stick,  or  like  thing,"  under  certain  condi- 
tions, is  not  charged  by  an  Information  which.  In  the  preliminary  part,  names 
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defen(lant8'  o(T«>nMe  »8  "aMmult.  beliiff  armed  with  a  leather  strap."  and  in  the 
charRlnR  imrt  stateH  that  they.  tMlng  armed  with  a  leather  Mtrap.  assaulted  a 
person,  a  description  of  the  leather  strap  beinff  necessary  to  show  that  it  wan 
a  like  thing  to  a  cowhide,  whip,  or  hUcI:..— State  v.  Taylor,  44«. 

PLKADrWO  KXCEPTIONH. 

5.  Exceptions  and  provisos  in  criminal  statutes  need  not  be  pleiuled  in 
indictments  unless  they  are  descriptive  of  the  offense  or  necessary  to  Its 
deflnltlon.— fcSftoie  v.  Carmody,  1 

INTOXIOATINO  LIQUOR8— INDTC?TMKNT— BltTKBACiE. 

6.  Under  the  freneral  rule  that  an  indictment  for  a  statutory  misdemeanor 
is  sufHcient  If  it  follows  the  words  of  the  statute  and  is  rei^sonably  certain  in 
its  description  of  the  offense  intended  to  be  charged,  an  Indictment  charfrins 
that  defendant  did  "sell  and  give  to  one  Q  six  bottles  of  intoxicating  liquor 
with  an  Intent  and  purpose  of  evading  the  local  option  law,"  etc.,  is  not 
defective  in  falling  to  show  that  the  liquor  was  intended  as  a  beverage,  since 
those  are  the  words  of  the  statute— State  v.  Carmody,  1. 

Information— Waivbk  of  Dbfectsi— Duplicity— Failure  to  Demur. 

7.  Where  an  information  charged  defendants  with  selling  "and*'  giving 
away  intoxicating  liquors  with  intent  to  evade  the  law,  a  failure  to  demur  on 
the  ground  of  duplicity  in  the  specification  of  the  charge,  was  a  waiver  of  any 
defect  on  that  acvoixnt.— State  v,  Kline,  49S. 

INITIATIVE  AND  REFKRKNDUM. 

Statutes— Directory  Provisions. 

1.  Ijaws  1007,  p.  809,  providing  for  the  carrying  Into  effect  of  the  initiative 
and  referendum  powers  reserved  to  the  people,  provided  (section  1)  a  form  of 
petition,  which  was  required  to  be  substantially  followed.  The  form  contained 
a  warning  clause  that  it  was  a  felony  for  any  one  to  sign  any  such  petition 
with  any  name  other  than  his  own.  or  to  Icnowlngly  sign  his  name  more  than 
once  to  the  same  measure,  or  to  sign  such  petition  when  he  was  not  a  legal 
voter.  Section  S  of  same  act  declares  that  the  form  given  was  not  mandatory, 
and  if  substantially  followed  in  any  petition  it  will  be  sufficient,  regardless  of 
clerical  or  mere  technical  errors.  Held,  that  the  form,  in  so  far  as  it  contained 
the  warning  clause,  was  merely  directory,  and  that  a  referendum  petition 
omitting  such  clause  was  not  thereby  fatally  defective.— iSiereiu  v.  Benson^  MB. 

Statutes— Referendum-Petition. 

S.  Iaws  1007.  p.  IIOO.  i  1.  provides  a  form  of  petition  for  the  carrying  into  effect 
of  the  referendum  powers  reserved  to  the  people,  and  section  9  declares  that 
every  sheet  of  the  petition  for  petitioners'  signatures  shall  Ix*  att«iched  to  a 
full  and  correct  copy  of  the  title  and  text  of  the  measure  so  proposed  by  the 
initiative  petition,  but  such  petition  may  ho  filed  with  the  Secretary  of  State 
in  numl>ered  sections,  for  convenience  in  handling,  and  referendum  petitions 
shall  be  attached  to  a  full  and  correct  copy  of  the  measure  on  which  the  refer- 
endum is  demanded  and  may  l)e  filed  in  numbered  sections  in  like  manner. 
Held,  that,  while  an  Initiative  petition  Is  required  to  contain  a  correct  copy 
of  the  title  of  the  act.  a  referendum  petition  containing  a  full  and  correct 
copy  of  the  act  without  the  title  is  suffldent,— Pa/mfr  v.  Betutm,  877. 

INJUNCTION. 

Waste— Tresp  ash. 

1.  Equity  will  interfere  to  restrain  a  trespass  or  stay  wa.ste  threatened  or 
Ix'lng  committed,  where  the  acts  complained  of  amount  to  substantial  injury 
or  destruction  of  the  estate,  or  will  cause  Irreparable  damage  to  the  plaintiff, 
as  cutting  tlnilx*r.  removing  ore,  and  the  Wko.—Rootg  v.  Borinn  Junrtion  Lum. 
Vu.  «W. 

Trkhfams— (U'TTiNrt  Timber— SUKKiciENCY  ok  Kvidenok. 

2.  In  an  action  to  restrain  the  unlawful  cutting  of  timlx»r.  evidence  con- 
sidered, and  held  sutllcient  to  show  that  a  contract  on  which  defendant  relied 
had  iK'en  niO(lif1t>d  by  a  subsequent  one  of  which  defendant  had  knowlege. — 
Rout»  v.  Borinu  Junction  Lum.  Co.  2W8. 

Parties. 

8.  In  a  suit  to  enjoin  defendant  from  cutting  and  removing  timber  from 
land  bt>Iouglng  to  plaintiff,  one  who  was  in  no  way  interested  in  the  subject- 
matter  of  the  litigation,  and  whose  connection  with  the  matter  was  only  be- 
cause defendant's  interest  in  the  contracts  in  controversy  were  secured 
through  him,  was  not  a  necessary  party.— /iooM  v.  Boring  Junction  Lum.  Co.lSIH. 

Kfpkct  ok  Injunction  Restraining  I^itkiation  in  (.)ther  Courts. 

4.  An  injunction  In  a  suit  to  enjoin  litigation  does  not  Interfere  with  the 
Jurisdiction  of  the  court  In  which  such  litigation  is  pending,  but  operates  on 
the  parties,  preventing  them  from  taking  further  proceiHlings.—^W«rma»  v. 
T illnmook  (^ounty,  4H. 
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Prookkdinoa  in  Other  Oocbts— Adeqttatb  Remedy. 

6.  In  a  suit  by  an  administratrix  to  restrain  a  probate  Judfire  and  an  alleged 
creditor  of  an  estate  in  his  court  from  taking  further  steps  in  a  proceeding 
before  said  judge  to  remove  plaintifT  on  the  ground  that  the  Judge  had  con- 
spired with  the  alleged  creditor  and  agreed  to  make  such  removal  regardless 
of  the  facts  and  of  the  law,  the  right  of  plaintifT  to  contest  the  application 
and  appeal  from  the  order  of  removal  is  not  such  an  adequate  remedy  as  to 
bar  the  equitable  remedy  of  enjoining  vexatious  and  unjust  litigation.— .■lW«»r- 
man  v.  Tillamook  Couniy,  48. 

Injunction —Remedy  at  Law. 

0.  Where  a  defendant  in  forcible  detainer  has  given  the  statutory  tx)nd  for 
double  rent,  such  bond  affords  an  adequate  remedy  at  law  for  the  damage 
caused  by  seizing  the  crop  pending  the  appeal,  and  bars  an  injunction  to  pre- 
vent removing  such  crop  before  the  final  determination  of  the  law  action.— 
Wolfer  V.  liurMt,  5118. 

Enjoining  a  Trespass. 

7.  To  Justify  a  court  of  equity  in  enjoining  a  trespass  it  must  appear  that 
an  irreparable  injury  will  be  inflicted  unless  the  writ  Is  issued.— H'o//^r  v. 
Hurst,  218. 

Wrongfully  Issued  by  Tenant  to  Maintain  Possession.  Hee  Landlord  and 
Tenant,  3. 

INSOLVENCY. 

Not  Ground  for  Injunction.    See  Trespass,  8. 

INSTRUCTIONS  TO  JURIES. 

Trafl  or  Definite  Path  a  Public  Highway. 

1.  An  instruction  in  trespass  that  If,  while  the  land  over  which  a  trail  lies 
was  public  land,  the  public  for  a  long  period,  viz.,  ten  years  or  more,"  used 
as  a  public  highway  a  definite  path,  it  thereby  became  a  public  highway,  was 
not  objectionable  as  declaring  such  user  necessary  to  the  establishment  of  a 
hishyfAy.—MorUgomerv  v.  8omer$,  260. 

Trial— Instructions— Sufficiency  of  as  a  Whole. 

:;.  Where  an  instruction  as  a  whole  clearly  states  the  law  as  to  the  measure 
of  damages  for  personal  injury,  and  the  Jury  could  not  have  been  misled 
thereby,  it  will  not  be  held  Insuftlcient  on  account  of  the  wording  of  a  portion 
thereof.— iJWinr/*  v.  Marion  County,  80. 

Malicious  Prosecution— Duty  to  Instruct  as  to  Probable  Cause. 

a.  In  actions  for  malicious  prosecution,  where  the  facets  are  admitted  or 
established,  it  is  the  duty  of  the  trial  Judge  to  declare  their  legal  effect,  and 
not  to  leave  that  matter  to  the  untrained  Judgment  of  a  Jury.— /*i*/»am  v. 
Stalker,  210. 

Trial— Instructions-Failure  to  Request. 

4.  Where  a  party  did  not  request  a  direct  Instruction  upon  a  point,  he 
should  not  complain  of  the  court's  failure  to  instruct  thereon.— 7 VrcAei/  v. 
Clark,  616. 

Instructions— Credibility  OF  Testimony  of  Accused. 

5.  The  court  instructed  that  an  accused  is  deemed  a  competent  witness, 
and  that  while  the  Jury  should  give  his  testimony  such  weight  and  credibility 
as  they  might  consider  it  entitled  to.  yet  they  were  to  consider  in  connection 
therewith  that  accused  was  testifying  in  his  bwn  behalf:  that  they  were  not 
bound  to  consider  his  testimony  as  absolutely  true,  nor  as  equal  to  the  testi- 
mony of  a  disinterested  witness,  but  to  bear  in  mind  that  defendant  spoke  in 
his  own  behalf,  and  that  the  Jury  should  consider  the  great  temptation  which 
one  so  situated  was  under,  .so  to  speak,  as  to  procure  his  acquittal.  Held,  that 
the  Instruction  was  erroneous,  as  seeming  to  leave  an  implication  that  It  was 
Incumbent  on  the  Jury  to  consider  defendant's  testimony  lus  false,  and  for 
that  reason  to  reject  M.—StcUe  v.  Bartlett,  440. 

Misleading  Instructions. 

0.  Any  remarks,  gestures,  facial  expressions,  tones  of  voice,  or  in  fact  any 
language  which  might  seem  even  to  hint  at  what  the  court  thought  of  the 
merits  of  the  case,  should  always  b*.^  avoided  at  a  trial  of  the  Issues  before  a 
iury.—StaU  v.  BartleU,  440. 

Instruction  on  Sklf-Defense. 

7.  On  a  trial  for  assault  with  intent  to  kill,  It  appeared  that  ill  feeling  had 
existed  between  the  complaining  witness  and  defendant,  and  that  defendant 
knew  that  complaining  witness  had  threatened  to  take  his  life  and  went  armed 
for  that  purpose;  that  defendant,  having  occasion  to  call  on  one  who  lived 
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beyond  eomplalnlnff  wltnesA*  farm,  selected  a  route  which  took  him  across 
complaining  wltneHs^  farm,  but  which  route  persons  living  In  that  vicinity 
had  used  without  objection,  and  that  defendant  carried  with  him  a  rifle.  Jfeld 
to  warrant  a  charge  that  one  cannot  claim  self-defense  If  he  Intentionally  put 
himself  where  he  knew  he  would  have  to  Invoke  Its  aid,  that  If  defendant  could 
have  avoided  any  conflict  without  IncreasluK  the  danger  to  himself  It  was  his 
duty  to  do  so.  and  that  if  defendant  sought  the  conflict,  and  the  prosecutlni? 
witness  showed  flght  and  used  a  deadly  weapon,  or  did  an  act  In  such  a  way  as 
If  about  to  enffage  In  an  affray,  he  could  not  Invoke  the  law  of  self-defense 
until  he  had  flrst  retreated  as  far  as  he  could  with  safety  to  himself.— «/«/#•  v. 
Jieminffton,  it9. 

I118TRUCT10N  AS  TO  Dkgreba— Need  op  Request. 

8.  Where  a  charge  necessarily  Includes  several  degrees  of  crime,  an  Instruc- 
tion that  the  Jury  may  find  the  defendant  guilty  of  the  lesser  degree  if  they 
have  a  reasonable  doubt  of  his  guilt  of  the  higher  degree,  must  Im^  specially  re- 
quested or  it  need  not  be  given:  StcUe  v.  Codv,  18  Or.  fiOtt,  overruled.--A7a/^  v. 
Reyner,  224. 

Aiding  and  Abetting. 

0.  An  instruction,  on  a  prosecution  for  an  Illegal  .•lale  of  intoxicating  liquors, 
that  defendant  would  be  guilty  if  he  aided  or  assisted  another  in  effecting  the 
sale  in  violation  of  law.  is  not  error:  B.  &  O.  Oomp.  9  2158.  declaring  one  who 
aids  and  abets  in  the  commission  of  a  crime  to  be  a  principal.— £f<ate  v.  Car- 
mofly^  1. 

Assumption  of  Facts. 

10.  The  fact  that  the  female  was  under  the  age  of  21  years  is  not  assumed  by 
the  instruction  on  a  prosecution  under  Laws  1906,  p.  827,  making  It  an  offense 
to  permit  a  feinnle  under  such  age  to  remain  in  a  saloon;  that  the  question  to 
be  determined  was  whether  defendants  were  the  owners  ot  a  saloon,  and 
whether  they  permitted  P.  (the  female),  who  was.  in  fact,  under  the  age  of  21 
years,  to  remain  in  their  saloon.— S/o/^  v.  Baker,  881. 

Requested  Instructions. 

11.  Rt^quested  instructions  sulistantlally  covered  by  the  general  charge  are 
properly  refused.— -Vc^/rh/or  v.  Oregon  R,  A'  N.  Co.  627. 

Right  of  Way  for  Highways  Over  Public  Lands,    see  Highways,  6. 

Not  Krror  to  Instruct  Must  Be  Reasonable  Width.    See  Highways,  ». 

In  Criminal  Prosecutions.    See  CriminaI/  Law,  2, 8,  22. 

On  Illegal  Sale  of  Intoxicating  Liquors.    See  Criminal  Law.  1. 

As  to  Measure  of  Damages  for  Personal  Injuries.    See  Trial.  1. 

When  One  Cannot  Claim  Self- Defense.    See  Homicide.  2. 

"Sale  or  Gift  "of  Intoxicating  Liquor  by  Club.  See  Intoxicating  Liquors,  4 

INSURANCE. 

Burden  ok  Proof  as  to  Suicide. 

1.  The  burden  of  proving  suicide  as  a  defense  to  a  claim  on  a  life  insurance 
policy  is  on  defendant  under  the  rule  that  he  who  alleges  must  prove.— /f</«fe- 
brand  \. United  Artitant,  169. 

IjOCal  Officers  as  Agents  of  Insurer. 

2.  Where  the  by-laws  of  a  mutual  benefit  society  provide  that  on  a  member^s 
death  the  officers  of  the  local  society  to  which  he  belongs  shall  furnish  full 
proof  of  death  on  printed  blanks  prepared  for  that  purpose  and  give  their  opin- 
ion of  the  validity  of  the  beneflclary's  claim,  such  local  officers  must  be  con- 
sidered the  agents  of  the  general  aoc\Qty. —Hildebrand  \, United  Artitans,  168. 

Proofs  of  Death— Question  for  Jury. 

H.  In  an  action  on  a  mutual  benefit  certificate,  evidence  held  to  require 
submission  to  the  Jury  of  the  question  whether  proof  of  death  was  submitted 
by  plaintiff  or  was  furnished  by  the  secretary  of  the  local  order  in  accordance 
with  its  by-laws.— //i7d«'6raml  y.  United  Artiiant,  189. 

Benefit  Certificate-Action— Evidence. 

4.  Where  the  local  secretary  of  a  mutual  benefit  society.  In  accordance 
with  its  by-laws,  sent  proofs  of  Insured^s  death  to  the  supreme  secretary,  it 
was  immaterial  that  she  procured  the  services  of  an  attorney,  who  was  a 
meinlM^r  of  the  order,  and  who  subsequently  bi^came  the  attorney  for  the  ben- 
eficiary in  an  a<*tlon  on  the  certificate,  to  assist  her  in  preparing  such  proofs.^ 
Jlildebrand  \\  United  Artiftan*.  159. 
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INTOXICATING  LIQUORS. 

Criminal  Prosecutions— Admissibility  of  Evidence. 

1.  Under  the  local  option  law  (Laws  1906,  p.  47.  §  10),  providlncr  that  the  order 
of  the  county  court  declaring  the  result  of  a  local  option  election  shall  be  held 
to  bo  prima  facie  evidence  that  all  the  provisions  of  the  law  have  been  com- 
plied with  in  ffivlnK  notice,  etc.,  the  order  of  the  county  court  is  admissible  in 
a  criminal  prosecution  for  violating  that  law,  without  introducing  the  peti- 
tion, notices,  etc.,  but  the  burden  is  on  the  accused  to  overcome  such  prima 
facie  uroot.— State  v.  Kline,  428. 

Criminal  Prosecutions— Sale— Incorporated  Club. 

2,  Under  the  local  option  law  (Ijaws  19(15.  p.  48,  9  16),  forbidding  under  pen- 
alty any  person  in  prohibition  territory  to  sell,  exchange,  or  give  away,  with 
intent  to  evade  the  provisions  of  the  law,  any  intoxicating  liquors  whatsoever, 
where  intoxicating  liquors  are  purchased  by  an  Incorporated  society,  and  sold 
or  distributed  to  the  members  at  approximate  cost,  the  act  constituted  a  sale.— 
State  V.  Kline,  428. 

Offenses— Sales -•STATUTORY  Provisions— Exceptions— Social  Clubs 
8.  The  local  option  law,  section  2  (Ijjvws  1906,  p.  42),  provides  that  the  inhi- 
bition of  the  sale  of  intoxicating  liquors,  when  effectuated,  shall  not  prohibit 
the  sale  of  certain  liquors  for  certain  excepted  purposes,  but  no  reference  is 
made  therein  to  clubs.  Held,  that  when  the  prohibition  law  became  operative 
in  a  certain  county,  it  ex  propria  vigore  inhibited  all  social  clubs  within  the 
county  from  selling  or  giving  to  members  thereof,  intoxicating  liquors  with  a 
purpose  of  evading  the  lAvr.—StaJte  v.  Kline,  428. 

Criminal  Prosecutions— Instructions. 

4.  In  a  prosecution  for  violation  of  the  local  option  law,  where  B.,  a  wit- 
ness, testified  that  at  almut  the  time  stated  in  the  complaint,  he  went  into  a 
building  formerly  operated  as  a  saloon,  and  there  talked  with  one  of  the 
defendants;  that  at  the  time  he  obtained  a  half  pint  of  brandy,  for  which  he 
offered  to  pay,  but  that  the  accused  told  him  that  an  assessment  would  sub- 
sequently be  made  for  the  expense  of  the  OorvalUs  Social  and  Athletic  Olub; 
that  he  thereafter  paid  an  assessment  of  40  cents;  that  he  had  not  in  the 
meantime  procured  any  other  goods  at  that  place;  that  the  sum  paid  was 
more  than  the  ordinary  price  of  such  liquor,  and  that  he  thought  the  assess- 
ment imposed  upon  him  included  his  right  to  visit  the  clubrooms— it  was  not 
error  to  Instruct,  that  if  the  club  was  the  owner  of,  or  kept  intoxicating  liquor, 
which  was  sold  or  given  to  B.  for  the  purpose  of  evmling  the  local  option  law, 
and  that  defendants,  or  either  of  them,  aided  or  authorized  such  sale  or  gift 
with  such  intent,  the  averments  in  the  complaint  were  sufllciently  estab- 
lished, for  the  use  of  the  expression  **snlo  or  gift"  was  proper  to  dispel  any 
doubt  as  to  the  nature  of  the  disposal  of  the  ll(Hior  under  the  circumstances 
mentioned.— 5<a£«»  v.  Kline,  428. 

Evidence- Internal  Revenue  License— Statutory  Provisions- "Per 

SON." 

5.  The  local  option  law,  section  18  (Ijaws  1006,  p. 60),  pro\^des  that  the  issuing 
of  a  license  or  internal  revenue  special  tax  stamp  by  the  Federal  government 
to  any  person  for  the  sale  of  intoxicating  liquors  shall  be  prima  facie  evidence 
that  such  person  is  selling,  exchanging,  or  giving  away  Intoxicating  liquors. 
FleliU  that  the  term  "perHon,"  as  used,  includes  the  word  "corporation";  hence 
it  was  not  error  to  instruct  that  if  an  internal  revenue  license  had  been  issued 
to  a  certain  club  authorizing  the  sale  of  intoxicating  liquor,  such  license  was 
prima  facie  evidence  that  the  club  w»is  engaged  in  selling,  exchanging,  or  giv- 
ing away  intoxicating  liquors,  but  that  such  finding  alone  would  not  be  appli- 
cable to  the  defendants,  or  either  of  tVn^m.— State  v.  Kline,  428. 

IjOOal  Option— Prima  Facie  Evidence. 

8.  Under  the  Ijocal  Option  I^aw  (I-oiws  1906,  p.  17,  c.  2).  g  10,  providing  that 
the  order  of  the  county  court  declaring  the  result  of  an  election  under  the 
act  and  prohibiting  the  sale  of  intoxicating  liquors  within  the  prescribed  ter- 
ritory "shall  be  held  to  l)e  prima  facie  evidence  that  all  the  provisions  of  the 
law  have  been  complied  with  in  giving  notice  of  and  holding  such  election, 
and  in  counting  and  returning  the  votes  and  declaring  the  result  thereof," 
such  order  is  prima  facie  evidence  of  the  legality  of  all  previous  proceedings 
in  the  matter  of  the  election,  so  that  it  is  unnecessary,  on  a  prosecution  for  a 
sale  in  violation  of  the  act,  to  allege  or  prove  that  a  valid  election  was  held,  or 
that  a  majority  of  the  voters  was  in  favor  of  prohibition,  otherwise  than  to 
allege  and  produce  such  onii^r.— State  v.  Carmody,  1. 

Judicial  Notice  ok  UrALiTiES  of  Brer. 

7.  A  charge  of  unlawfully  selling  intoxicating  liquor  is  sustained  by  proof 
of  sale  of  "lK»er,"  without  any  further  description  or  testimony  as  to  its 
intoxicating  qualities.— t%a/f  v.  Carmofly,  1. 
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I N  DIOTMKIf  T— BB  VBK  AGE. 

8.  Under  tht>  Kenural  rule  that  an  Indictment  for  a  statutory  misdemeanor 
is  sufficient  if  it  follows  the  words  of  the  statue  and  is  reasonably  certain  in  its 
description  of  the  offense  Intended  to  be  charged,  an  indictment  chari^n?  that 
defendant  did  "sell  and  f;ive  to  one  Q  six  bottles  of  intoxicating  liquor  w^lthan 
intent  and  purpose  of  evmllni;  the  local  option  law/'  etc..  is  not  defective  in 
failing  to  show  that  the  liquor  was  Intended  as  a  b«*veraRe.  since  those  are  the 
words  of  the  statute.— ^Sria^e  v.  Carnwdy,  1. 

Rkqulation— City  Charter  and  General  Law. 

9.  The  charter  of  Portland  authorizlnff  sudi  city  to  exercise,  within  its 
limits,  police  powers,  to  the  same  extent  a«  the  State  has  or  could  exercise 
such  powers,  and  to  regulate  saloons  and  saloonkeepers,  havlnff  no  words  of 
exclusion  or  restriction  concerning  the  exercise  of  the  power  thus  conferred. 
(Liaws  1908,  p.  H2).  does  not  repeal  or  affect  the  general  laws  on  the  same  sub- 
ject, or  prevent  a  prosecution  for  a  violation  thereof  within  the  city.— Sio/<  v. 
Baker,  881. 

Same. 

10.  The  clause  of  the  charter  of  Portland,  that  no  provision  of  the  law  con- 
cerning the  sale  or  disposition  of  liquors  in  the  county  In  which  said  city  is 
situate,  shall  apply  to  said  city,  has  no  reference  to  legislation  under  the  police 
powers  regulating  and  controlling  the  places  where,  or  the  persons  by  whom, 
such  liquors  are  sold.— «S7o<^  v.  Baker,  881. 

Saloons. 

11.  A  room  used  by  saloonkeepers  in  connection  with  their  saloon  businesii 
is  part  of  the  saloon,  within  Laws  190S.  p.  8:27,  making  it  an  offense  for  saloon- 
keepers to  permit  a  female  under  the  age  of  21  years  to  remain  in  or  about  the 
fisAoon,— State  v.  Baker ^^\. 

Words  and  Phrases— Saloon. 

18.  A  "saloon*'  is  a  building  or  place  where  liquors  are  kept  for  sale  at  retail, 
and  may  Include  more  than  one  Vfiom.— State  v.  Baker,  881. 

Permitting  Women  About  Saloons. 

18.  Laws  1906,  p.  827,  maktaig  it  an  offense  to  permit  a  female  under  the  age 
of  21  years  to  remfiin  in  or  alx>ut  a  saloon,  is  not  void  as  unreasonable,  because 
making  no  distinction  dependent  on  the  purpose  of  the  visit;  but  Is  a  regula- 
tion clearly  within  the  police  power.— i%a<^  v.  Baker,  881. 

ETVIDENCE. 

14.  On  a  prosecution  for  permitting  a  female  to  remain  in  a  saloon,  in  viola- 
tion of  Ijaws  1905.  p.  :<27.  evidence  that  while  she  was  there,  defendants  sold 
her  beer,  is  competent  as  an  essential  part  of  the  transaction,  and  tending  to 
show  that  they  were  engaged  in  selling  intoxicating  liquors,  and  that  they 
permitted  her  to  remain  in  the  saloon.— /SSfa/e  v.  Baker,  ii81. 

JOINDER. 

Of  Causes  of  Actions.    See  Pleading,  28. 
JOINT  ADVKNTURKS. 

Accounting. 

1.  PlaintilT  and  defendant,  W.,  who  was  a  menilier  of  a  firm  of  real  estate 
brokers  having  an  option  to  purchase  a  tract  of  land  for  $6,000,  contracted  to 
buy  the  land  on  a  l)asls  of  $7.00().  under  an  agreement  providing  that  If  plaintlfT 
and  defendant  W.,  within  60  days  after  the  payment  of  the  earnest  money, 
paid  the  balance  of  $6,880.  the  owner's  agent  agreed  to  convey  the  land.  etc. 
Held,  that  such  agreement  bound  W.  and  plaintiff  to  pay  the  owner  $7,000  for 
the  land,  and  hence  the  fact  that  W.  thereafter  avoided  fulfilling  his  part  of 
the  obligation  by  exercising  an  option  held  by  his  firm  did  not  create  a  lia- 
bility on  W.'s  part  to  account  to  plaintlfT  for  the  amount  saved.— jSfcoW  v. 
White,  111. 

JUIK4MENTS. 

Entry  Nunc  Pro  Tunc— Retrospective  Effect. 

1.  Where,  at  the  time  confession  of  Judgment  was  executed  and  entered  by 
the  clerk,  no  judgment  was  entered  thereon,  but  it  was  entered  on  the  Judg- 
ment docket  and  execution  was  issued  and  sale  had,  and  afterwards  Judgment 
was  entered  nunc  pra  tune  as  of  the  date  of  the  confession  of  Judgment,  the 
entry  was  retrospective,  and  had  tlie  same  force  iks  If  made  at  the  time  when 
judgment  was  rendered,  except  as  to  third  persons  having  intervening  rights. 
—Davidmn  v.  Richardnon,  328. 

Effect  on  Intervening  Rights— Inchoate  Dower  Right. 

2.  Although  a  nunc  jtro  tunc  entry  of  a  Judgment  does  not  opei*ate  to  create 
a  lien  from  a  date  earlier  than  its  actaal  entry  to  effect  Intervening  rights  of 
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third  perHonx,  the  possc'ssoi*  of  an  inchoate  rlglit  of  dower  in  land  of  the  Judg- 
ment debtor  at  tiie  time  Judfrment  was  rendered,  who  has  not  changed  her 
ix>ndltlon  upon  faith  in  the  record,  has  no  «uch  IntercHt  as  entltleM  her  to  pro- 
tection.—/>arid#on  V.  lUchanlMon.  »SW. 

JUDUMRNT  AS  AN   KhTOFPRL. 

S.  A  Judgment  for  plalntlfT.  in  an  action  of  treHpass,  1h  only  evidence  that 
the  title  to  Home  part  of  the  premlseM  was  In  the  Mucce88fui  party,  and,  before 
he  can  avail  himself  of  such  Judgment  as  an  estoppel  In  another  proceeding, 
he  must  show  on  what  part  of  the  premises  the  trespass  was  committed,  and 
then  apply  the  issue  and  Judgment  to  the  premises  in  controversy  In  the  suit 
to  enjoin.— //Mnw  v.  Burn*,  Hi. 

Rb8  Judicata— Estoppei.. 

4.  An  owner  of  land  entered  into  a  contract  to  sell  the  timber  thereon,  and 
the  contracrt  was  thereafter  assigned.  The  assignee  and  the  owner  entered 
into  an  agreement  modifying  such  contract,  so  that  the  owner  had  the  right 
to  cut  all  timber  under  li  Inches  In  diameter.  Tlie  contract  thereafter,  by  sue* 
cesslve  assignments,  came  Into  the  hands  of  a  corporation,  which  brought  an 
action  against  the  owner  for  the  removal  of  timber  by  him,  and  Judgment 
went  against  him,  from  which  he  did  not  appeal.  Held,  In  an  action  by  the 
owner  to  restrain  the  unlawful  cutting  of  timber  under  U  Inches  In  diameter 
by  the  corporation,  that  he  could  show  that  the  contract  had  been  modified  In 
that  regard,  and  that  the  Judgment  against  him  w»is  not  an  estoppel  to  set  up 
such  mod ifl edition,  though  he  failed  to  allege  the  modification  as  a  defense  to 
that  »n\t,—Ro<}t»  v.  Borinu  Junction  Lum.  Co.  298. 

Public  Land— Intkbbst  ok  Kntbyman— Libn  ok  JunamsNT  A>tkb  la- 
HUANOK  ok  Final  Rbobipt. 

5.  Where  an  entryman  on  government  land  completes  the  required  resi- 
dence on  the  tract,  and  makes  his  final  payment,  receiving  a  receipt  therefor, 
he  thereby  acquires  more  than  an  equity,  he  has  an  Inchoate  legal  title  that 
is  Included  within  the  meaning  of  the  expression  "real  property,"  used  in 
Hectlon  206,  B.  A  O.  Oomp.,  providing  that  a  Judgment  properly  docketed  shall 
lie  a  Hen  on  the  real  property  of  the  defendant  In  the  county  where  such  Judg- 
ment Is  docketed. 

Where  one  has  made  final  proof  and  paid  the  purcliase  price  of  land  applied 
for  under  the  tlmb(*r  and  stone  fu*t,  and  received  the  final  receipt  therefor, 
such  laud  becomes  "real  property"  of  the  purchaser  an<l  subject  to  the  lien 
of  a  Judgment  docketed  against  him— Butitl  y.Galller,  42. 

Docketing  Immbdiatrly— Dibidctoby  Statute. 

0.  The  provision  In  Section  206,  B.  A  V.  Oomp.,  that  the  clerk  shall  enter  a 
Judgment  in  the  proper  doi'ket  "immediately"  after  It  has  Ikhmi  entered.  Is 
directory  only,  and  a  delay  by  the  clerk  in  performing  his  duty  does  not  affect 
the  lien  from  the  tlme's%'hen  the  Judgment  Is  docketed.— fltwW  v.  (Jallier,  42. 

Oamb  TTndrr  Oonsidrbation. 

7.  The  lien  of  a  Judgment  on  real  prop«»rty  create«l  by  the  filing  of  a  trans- 
cript of  a  Judgment  from  another  county,  under  Section  2()5,  B.  A  V,  Comp.,  Is 
not  aflTected  by  the  fact  that  the  rlerk's  certillcate  to  the  transcript  shows  it 
to  Ix'  a  true  copy  of  the  original  "Judgment  Men  docket,"  though  in  the 
statute.  Section  fjHI,  B.  A  V.  Oomp.,  such  record  is  called  a  "Judgment  docket," 
where  it  appears  from  the  entry  ef  the  iransorlpt  that  the  Judgment  was 
originally  entered  in  a  lxx)k  in  which  the  Judgments  and  decrees  of  the  court 
were  regularly  docketed,  and  which  contained  the  proper  rulings  and  head- 
ings provided  by  law  for  a  Judgment  docket.— Bi«W  v.  (iailier,  42. 

Pbesumition  in  Favor  of. 

8.  Mvery  presumption  will  be  given  to  proceedings  in  a  court  of  general 
Jurls<liction  necessary  to  suppiirt  the  validity  of  its  Judgments  and  decrees, 
when  the  court  Is  proceeding  according  to  the  common  Inv:,—  Fi»hburn  v.lAnt- 
tiernhauMen,  HlOH. 

Plbading  Judgment -Skrvick  by  Publication. 

».  Section  fA,  B.  A  (\  (^omp.,  provJtIes  that,  In  case  of  service  of  process  l)y 
publication,  a  copy  of  the  suinnions  shall  Ix'  deposited  In  the  postofflce, 
directed  to  the  defendant  at  Ills  last  known  postottlce  address.  Ifehi,  that 
where,  in  an  action  on  a  note  purchased  by  plalntlfT  at  a  sale  under  execution, 
hns(Hl  on  a  Judgment  in  an  Httachment  Nuit  against  the  owner  of  the  notts  the 
complaint  alleged  service  by  publiratlon  In  the  action  against  the  owner  of 
the  note  and  his  default,  but  falle<I  to  show  that  a  copy  of  the  suinnions  was 
deposited  lif  the  postofflc*' directed  to  defendant  at  his  last  known  postofYlce 
address,  and  no  reason  was  given  for  failure  to  meet  such  requirement,  and  it 
did  not  appear  that  du»»  diligence  had  Ikm'ii  used  to  ascertain  defendant's 
wher€»abouts.  the  complaint  was  Insuffldent  to  show  Jurisdiction. -/'7»/»ftMr/i 
V.  lAtn(ter*hauMen .  SOU. 
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COLLATBRAL    ATTACK— J URISDICTION^FOREIGN   CORPORATIONS— SERVICE 

OF  Process— Sufficiency. 

10.  Where  the  complnlnt.  In  a  tranHltory  action  asalnst  a  forelcrn  corpora- 
tion, allfcod  a  cau.se  of  action  for  personal  service  rendered  by  pialutlff  to  de- 
fendant between  June  28. 1908,  and  May  16,  lOOl.  as  manager  and  superintendent 
of  Its  mines  In  Josephine  County,  at  an  agreed  salary,  and  that  the  action  was 
begun  May  18, 1008,  In  Josephine  County,  It  is  a  sufficient  showing,  as  against  a 
collateral  attack,  that  the  defendant  was  doing  business  In  the  State  when 
the  action  was  commenced.— /^roirw  v.  Leir<«,  868. 

Collateral  Attack— Service  of  Summons. 

11.  Under  section  66,  B.  A  C.  Comp..  providing  that  in  an  action  against  a 
private  corporation,  summons  shall  be  served  by  delivering  a  (ropy,  etc..  to 
the  president  or  other  head  of  the  corporation,  etc.,  or.  In  case  none  of  the 
officers  named  shall  reside  or  have  an  office  In  the  county  where  the  cause  of 
action  arose,  then  to  any  clerk  who  may  reside  or  be  found  in  the  county: 
where  a  complaint  shows  that  the  corporation  is  doing  business  in  the  State, 
and  that  the  action  is  upon  a  contract  for  service  within  the  State,  relating  to 
that  business,  service  of  summons  made  upon  Its  president  in  another  county 
than  where  the  action  is  pending  is  prima  facie  evidence  that  he  represented 
the  defendant  company  in  the  State,  and  the  notice  Is  sufficient  prima  facie  to 
give  the  court  jurisdiction,  and,  if  the  service  is  defective.  It  must  be  attacked 
in  that  proceeding  and  cannot  be  questioned  collaterally. — Brown  v.  i>ir<<,868. 

Collateral  At  tack— Jurisdiction— Presumption. 

18.  Jurisdiction  of  the  person  of  a  defendant  Is  presumed  in  support  of  a 
Judgment  only  when  he  is  within  the  territorial  limits  of  the  court,  and.  If  he 
is  not  within  such  limits,  the  records  must  show  service  on  him:  hence,  where 
a  return.  Indorsed  on  the  summons  of  a  foreign  corporation,  does  not  show 
that  such  corporation  Is  doing  business  in  the  State  or  has  an  office  therein, 
it  Is  Insufficient  to  show  service  on  the  corporation,  and,  unless  aided  by  reci- 
tals in  the  decree,  the  defect  will  render  the  decree  void  as  against  the  cor- 
poration.—A'wajjp  V.  Wallace^  84H. 

Same. 

18.  Generally,  If  the  record  of  a  Judgment  is  silent  as  to  service,  or,  if  in  the 
absence  of  a  return,  there  is  a  recital  of  due  service  in  the  Judgment,  then 
upon  collateral  attack  Jurisdiction  will  be  conclusively  presumed;  but  where 
the  record  contains  the  return  of  service,  the  recital  must  be  considered  eL» 
referring  to  such  return.— ATnopjj  v.  Wallace,  848. 

Collateral  Attack. 

14.  In  view  of  Section  66,  B.  A  C.  Comp.,  a  decree  held  void  in  collateral 
attack.— A'w a j>jj  v.  H 'ai/oo^,  848. 

Not  a  Lien  on  Kquitable  Interest  In  Real  Property.    See  Execution.  7. 

JURISDICTION. 

Waiver  of  by  Not  Objecting.    See  Equity,  8. 

Of  Foreign  Corporation  Doing  Business  In  the  State.    See  Judgments,  h). 

JURY. 

Jury— Selection— Justices*  Courts. 

2.  Where  a  party,  as  authorized  by  Section  2267,  B.  &  0.  Oomp.,  demands  a 
Jury  selected  from  the  Jury  list,  pro\'ided  for  by  Section  2251  et  teq.,  the  court 
cannot.  ov*»r  the  objections  of  such  party,  direct  an  officer  to  summon  a  Jury 
as  authorized  by  sections  2221  and  2222,  though  the  court  has  no  Jury  list.— 
Cutiter  v.  Citv  of  Silverton,  41». 

JUSTICKS  OF  THE  PEACE. 

Justices  of  the  Peace-Summons— Contents. 

1.  Ijhwh  1906,  p.  315,  provides  that  a  Justice\H  summons  shall  require  the 
defendant  to  appear  and  answer  within  seven  days  from  the  date  of  service, 
or  suffer  Judgment  for  the  sum  specified  in  the  complaint  with  the  disburse- 
ments of  the  action,  and  Section  2^)8,  B.  &  C.  Comp.,  provides  that  such  sum- 
mons shall  bt»  served  by  delivering  a  copy  thereof,  together  with  a  certllU»d 
copy  of  the  complaint,  etc.  IleUl,  that  where  a  summons  properly  Issued  and 
signed  contained'  sufficient  information  to  warn  defendant  that  a  Judicial 
proceeding  was  pending  against  him  in  a  particular  court,  and  that  if  he  did 
not  appear  and  answer,  a  Judgment  would  1k>  taken  against  him  for  a  specified 
sum.  It  was  not  fatally  defective  for  failure  to  state  the  rate  of  Interest 
deniHnded  and  the  date  from  which  it  was  to  bc»  computed,  such  facts  appearing 
from  a  copy  of  the  complaint  served  with  the  summons.— ^ran/et/  v.  Rachof»ky, 
472. 
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iBRKOUIiARITY  IN  PROCESS— SBBVICB—RBMEDY. 

2.  An  Irregularity  In  the  proc^ess  or  In  the  manner  of  Its  service  by  which 
a  Justice ^8  Jurisdiction  was  acquired  must  be  taken  advantage  of  by  some 
motion  or  proceeding  in  the  court  where  the  action  Is  pending.— j8/anf«s/  v. 
Rcbchoffky,  47S. 

Copy  of  Summons— Certification. 

8.  Where  a  return  of  service  of  a  Justice ^s  summons  certified  that  a  copy 
was  served,  such  return  was  sufficient  proof  that  the  instrument  served  was 
a  copy  under  Section  8208,  B.  A  O.  Oomp.,  requiring  only  that  a  copy  of  the 
summons  be  served,  and  not  requiring  that  it  be  certified  by  any  one  to  be  a 
copy.— <8<on^«l/  v.  Rctchoftky^  472. 

Time  to  Answer. 

4.  Under  Laws,  1006,  p.  816,  providing  that  a  defendant  in  a  Justice^s  court 
shall  be  required  to  answer  within  seven  days  from  the  date  of  the  service,  he 
may  answer  on  any  one  of  those  dates.— /firtan/ei/  v.  RaehoftkVt  472. 

Appearance— Docket  Entry. 

6.  Laws  1006,  p.  816,  requires  defendant  in  a  Justice's  court  to  answer  within 
seven  days  from  the  date  of  service,  and  Section  2211,  B.  &  O.  Oomp.,  provides 
that  his  plea  or  answer  must  be  in  writing  and  be  filed  with  the  Justice.  Held, 
that  where  a  defendant  in  a  Justice's  court  could  not  have  been  in  default 
until  the  date  on  which  Judgment  was  rendered,  and  was  in  default  on  the 
beginning  of  that  day,  and  the  Judgment  recited  that  defendant  had  failed  to 
answer  the  complaint  as  required  by  law,  such  recital  being  in  the  form  set 
forth  on  page  788,  B.  &  O.  Comp.,  was  sufficient  to  sustain  the  Judgment  yfith- 
out  a  docket  entry  of  defendant's  failure  to  appear.— ^SianZej/  v.  JRacho/»kv,4Ti. 

Appeal— Record— Conclusiveness— Impeaching  by  Affidavits. 

6.  Where  the  record  of  a  Justice's  court  states  that  a  reply  was  filed  in  that 
court  before  trial,  and  the  reply  Is  attached  to  the  Justice's  transcript  and  re- 
turned as  one  of  the  original  papers  in  the  case,  the  record  cannot  be  Im- 
peached by  ex  parte  affidavits  because  the  Justice  failed  to  endorse  on  the 
reply  the  date  of  its  fWlng,— Bade  v.  Ilibberd,  801. 

Jury -Selection— Justices*  Courts. 

7.  Where  a  party,  as  authorized  by  Section  8287,  B.  A  O.  Comp.,  demands  a 
Jury  selected  from  the  Jury  list,  provided  for  by  Section  2261  et  iteq.,  the  court 
cannot,  over  the  objections  of  such  party,  direct  an  officer  to  summon  a  Jury 
as  authorized  by  sections  2221  and  2222.  though  the  court  has  no  Jury  list.— 
CuHter  v.  CUp  of  Silverton,  419. 

LANDLORD  AND  TENANT. 

ASSIONABTLIIY  OP  CROP  LEASE. 

1.  A  lease  providing  for  the  possession  and  cultivation  of  ground,  and  re- 
quiring services  not  possessed  by  agriculturists  generally,  is  a  personal  con- 
tract and  not  assignable,  except  by  consent,  without  working  thereby  a  for- 
feiture of  the  lease.— Afj/w  v.  Roberts,  81. 

Right  to  Crop  after  Re-entry. 

2.  A  landlord  who  lawfully  re-enters  upon  leased  property  is  entitled  to 
the  crops  that  were  growing  at  that  date,  as  they  pass  with  the  possession.— 
yfyer  v.  Robertt,  81. 

Retaining  Possession  Unlaw fflly. 

8.  A  tenant  who  secures  and  maintains  possession  of  land  by  an  injunction 
wrongfully  Issued  after  the  landlord  had  lawfully  obtained  possession  for  con- 
dition broken  by  such  tenant,  Is  not  entitled  to  the  crop  harvested  by  him 
during  the  continuance  of  the  restraint,  on  the  theory  that  a  landlord  out  of 
possession  Is  not  entitled  to  annual  crops  grown  by  an  occupant  and  by  him 
severed  from  the  soW.—Myer  v.  Roberts,  81. 

Receipt  of  (Jrop  as  Recognition  op  Tenancy. 

4.  The  receipt  by  a  landlord  of  part  of  a  crop  grown  upon  the  leased  land 
by  the  occupant  thereof  is  not  evidence  of  the  relation  of  landlord  and  tenant, 
where  the  occupant's  right  to  possession  was  consistently  denied  and  the  part 
of  the  crop  tendered  was  received  under  a  claim  of  title  to  the  vrhoW.—Myer 
V.  Roberts,  81. 

Advances- Action— IHSUKH. 

5.  Where  the  lessee  of  a  hopyard  under  a  lease,  whereby  the  lessor  was  to 
have  a  certain  portion  of  the  crop,  assigned  his  Interest,  on  an  issue  l)etween 
the  assignee  and  the  lessor  as  to  the  lessee's  liability  for  mlvancements,  any 
question  as  to  whether  another  was  a  joint  owner  or  partner  with  the  lessee 
was  Immaterial.— r/»M7ir/  v.  Steft?ienson,244. 
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LAROKNY. 

Palhr  Pkktknhrh— Distinction. 

1.  Whoro  iMssesslon  of  p4»r»oiial  prop(*rty  in  obtaloecl  from  the  owner  by 
fraud.  trk*k,  or  clt>vlet>,  hikI  the  owner  Intends  to  part  with  both  poMHeaslon  and 
the  title  when  he  HurrenderH  control  of  the  property,  the  offenHO  Is  obtaining 
property  by  false  pretenses;  but  If  the  possession  Is  fraudulently  secured,  and 
the  owner  does  not  Intend  to  part  with  the  title,  the  offense  Is  larceny.— ^^r*- 
«•«;*  V.  Gallee  Mintta  Co.,  M2. 

Facts  (Ionstituting  Lakcbny  Fbom  thk  Person. 

%  Where  the  defendant  and  the  prosecuting  witness  agreed  to  exchauue 
vests  and  the  defendant  received  the  garment  from  the  witness,  whereupon 
he  suddenly  and  without  the  consent  of  the  witness  took  therefrom  articles 
of  value,  he  Is  ffuilty  of  larceny  from  the  person,  prohibited  by  Section  1»X>, 
B.  A  O.  Oomp,St€Ue  v.  Reyner,  224 

Larcbny  Fbom  a  Htorr  and  From  tur  Psrson— Naturb  ok  Ovfrnsk 
—Klrmbnt  of  Valur  of  Propbrty. 

«.  The  crimes  of  larceny  from  a  store  (Section  17W,  B.  A  O.  Oomp.)  and  lar- 
ceny from  the  person  (section  18()0)  are  compound  larcenies,  consisting  of  simple 
larceny  (section  1T9H),  aKgravated  by  the  circumstance  of  taking  the  property 
from  a  store  or  the  p<»rson  of  another.  In  which  the  value  of  the  property  Is  not 
an  Ingredient  of  the  offense,  as  In  the  case  of  simple  larceny.— /jffo^  \,Keyner^ 
224. 

Grratbb  jcsn  Lbss  Dborbrh. 

4.  A  charge  of  larceny  from  a  store  or  from  the  person  includes  a  charge  of 
simple  larceny,  and  under  either  of  the  former  charges  the  defendant  may  be 
convicted  of  the  last.— ^f<a^«»  v.  Reyner,  224. 

LAWS  OF  ORK«ON. 

For  Both  8<>sslon  Taws  and  Oode  Citations,  see  Table  In  Front  of  This 
Volume. 

LKATHKR  STRAP. 

Assault  With  While  Armed.    See  Assaui^t  and  Battkry,  8. 

LEGISLATIVE  POWER. 

IjOi-al  Option  Laws  Not  ITnconstltutlonal  as  a  Delegation  of.  See  C?onsti- 
tutional  Law,  U. 

LIFE  INSURANCE. 

Suicide— Burden  of  Proof  on  Plea<ler.    See  iNsrRANCK.  1. 

LIMITATION  OF  ACTIONS 

FiLiNtt  Complaint— Srrvice. 

1.  Un<ler  Sections  6.  51. 14  and  15.  B.  &  C.  Comp.  an  action  on  a  i*ontract  Is 
barred  where  the  complaint  was  filed  and  the  summons  delivered  to  the  sheriff 
for  service  before  the  expiration  of  the  statutory  period,  but  no  service  was 
had  or  publication  lH>gun  until  more  than  sixty  days  thereafter,— />M/ro  v. 
iMdiU  120. 

IjOCAL  OPTION. 

Order  of  County  Court  Prohibiting  Sale  of  Intoxicating  Liquors  Within 

Certain  Territory.    See  Intoxicating  Liquors,  8. 
"Sale  or  Glft"of  Intoxicoting  Liquor  by  (Muli.  See  Intoxicating  IjIquors.  4. 
liocal  Option  L»iw  Not  ITnconstltutlonal.    See  Conhtitvttional  Law.  U. 

MAPS. 

When  Comp€»tent.    See  EvrDRNCE,  1«. 

MALICIOUS   PROSE(5UTION. 

Duty  to  Inhtri'Ct  ah  to  Pkorarlb  Cause. 

1.  In  actions  for  malicious  prosecution,  whore  the  facts  are  admitted  or 
established,  it  is  the  duty  of  the  trial  Judge  to  declare  their  legal  effect,  and 
not  to  leave  that  matter  to  the  untrained  Judgment  of  a  Jury.— Pw/nam  v. 
Stalker,  210. 

Effect  of  Plaintiff  Having  Been  Held  to  Answer  nYC^OMMrrriNG 
Magistrate. 

2.  The  fact  that  the  plaintiff  in  an  action  for  malicious  prosecution  was 
examined  before  a  committing  magistrate,  when  witnesses  were  called  for 
both  sides,  and  was  held  to  answer,  establishes  a  prima  facie  case  of  proliable 
cause  for  the  arrest,  subject  to  evidence  that  the  action  of  the  magistrate  wnjt 
induced  by  fraud  or  other  improper  influence.— pM/nnwi  v.  Stalker,  210. 
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SlTKKICIKNrV  OK  KVIDKNOK. 

8.  TIh»  evldeiu'o  In  this  fuse  flearly  showH  that  (iefomlant  acted  In  ((ood 
faith  In  making  tho  ehargo  complained  of,  and  relied  on  the  advice  of  the  di8- 
Irict  attorney,  to  whom  he  had  previously  fully  and  fairly  conimunlcated  all 
the  facts  within  his  Icnowledffe.— /'n^nam  v.  Stafker,  210. 

KfI'T?ct  ok  Adviok  ok  Pkoskoitting  Attorney. 

4.  One  who  consults  the  district  attorney  before  cominencinK  a  criminal 
prosecution  and  <il8clo.sea  to  him  all  the  facts  which  he  knows  or  has  reason  to 
Ix'lieve,  and  is  advised  to  lK')<in  a  prosecution,  does  not  act  without  probable 
cause,  even  thouf^h  by  diligent  search  he  niifcht  have  discovered  otiier  and 
exculpatory  facts,  if  he  acted  in  koo<1  faith  on  the  advice  so  received.— Pw/wam 
V.  Stalker.  210. 

MASTER  AND  SKRVANT. 

DrTY  TO  PROvroE  Hake  Place  to  Work. 

1.  Where  it  can  Ik*  done  at  a  reasonable  expense,  and  without  interfering 
with  the  conduct  of  the  business,  a  master  is  under  obligation  to  cover  or  pro- 
tect danfrerouM  machinery,  under  the  general  duty  to  provide  a  reujionably 
safe  place  for  the  employees  to  work.—  Wextman  v.  Wind  River  Lum.  Co.  187. 

AHsrMKD  Risk  ok  Employment. 

2.  Though  a  master  is  primarily  lx)und  to  guard  dangerous  machinery  In  the 
exercise  of  ordinary  care,  the  servant  may  dispense  with  the  performance  of 
such  duty  by  consenting  to  work  at  a  place  which  will  expose  him  to  danger, 
knowing  and  fully  comprehending  the  risk  incurred.— HV«/maw  v.  Wind  River 
Lum.  Co.  lift. 

Evidence  in  RsBrTTAL. 

8.  Where  plalntifT.  an  oiler  in  defendant's  mill,  claimed  to  have  been  in- 
jured by  the  slipping  of  a  plank  in  a  platform  constructed  for  his  use,  while  It 
was  defendant's  theory  that  plalntifT  was  not  performing  his  duties  at  the 
time  he  was  injured,  but  was  handling  a  loose  cotiveyor  l>elt,  which  had  l)eon 
removed  from  Its  pulley,  and  that  It  became  entangled  In  the  shaft  while 
plalntifT  was  holding  it,  thereby  causing  the  injury,  plalntifT  could  prove  In 
rebuttal  that  such  conveyor  b*»lt  was  frayed  at  the  edges,  in  order  to  warrant 
an  Inference  that  the  b«Mt  was  likely  to  get  caught  and  wound  around  the 
shaft  without  human  aid.—  Westman  v.  Wind  River  Lum.  Co.  187. 

Injtry  TO  Youth Krii  Empi.oyee— Dtty  ok  Warning. 

4.  It  is  the  duty  of  an  employer  to  warn  a  new  employee  who  is  to  work 
around  dangerous  machinery  of  the  dangers  to  he  guarded  against,  unless  t  hey 
are  obvious  and  appreciable  to  one  of  his  age  and  experience. 

Where  plalntifT,  a  lad  ijotween  15  and  Itt  years  old,  ha<l  been  employed  as  an 
oiler  in  defendant's  sawmill  shortly  before  his  injury  and  was  without  experi- 
ence in  such  work,  defendant  was  bound  to  warn  him  of  the  danger  Incident 
to  his  employment  and  the  risks  attending  it,  unless  such  danger  was  open 
and  apparent  to  one  of  plalntlfT's  a«e,  experience  and  capacity,  In  the  exercise 
of  ordinary  care  and  prudence.— WV«<nmn  v.  Wind  River  Lum.  Co.  137. 

Art.srMEi)  Risk— Qfestion  for  .J try. 

5.  In  an  action  for  Injuries  to  an  inexperienced  servant  while  performing 
his  duty  alx)ut  dangerous  machinery,  the  question  whether  the  dangers  of  his 
employment  were  so  open  and  obvious  that  he  assumed  the  risk  thereof  was 
for  the  jury.— HVi»/mCT7i  v.  W7/ir/  River  Lum.  Co.  187.   • 

INJITRY  TO  Servant— Neglioknck  of  Master— Question  for  Jury. 

«.  Whether  defendants  exercised  reasonable  care  In  providing  a  safe 
fastening  for  a  lever,  by  the  displacement  of  which  a  servant  was  Injured, 
held,  iind<'r  the  evidence,  to  Im'  a  question  for  the  Jury.— 7'rirA:<»i/  v.  Clark,  616. 

Concurring  Negligence  of  Master  and  Fellow  Servant. 

7.  A  master  Is  liable  for  Injuries  to  a  servant  caused  by  the  concurring 
negligence  of  the  master  and  a  fellow  servant,  which  would  not  have 
happened,  but  for  the  nuuster's  negligence.— TWrArfi/  v.  r/ar*,  516. 

Injury  to  Servant— Proximate  Cause— Question  for  .It'ry. 

8.  Whether  the  knocking  loose  of  a  carriage  fastener  by  a  fellow  employee 
falllngagalnst  it,  resulting  In  plalntlfT's  son  Inking  Injured,  was  a  natural  con- 
sequence to  Ik*  anticipated  from  defendant's  failure  to  provide  a  safe  and 
suitable  fastener,  held,  under  the  evidence,  a  question  for  the  }ury. —Trirkey  v. 
Clark,  5M. 

MENTAL  CAPACITY. 

Evidence  of  (Capacity  of  (4rantor.    See  Deeds.  2. 

50  Or. 41 
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MONRY  RKOEIVBD. 

Mistake  of  Fact. 

1.  Payment  of  an  llleffal  demand  made  under  a  ralHtake  of  fact  may  be  re- 
covered in  an  action  for  money  had  and  received.— y/ioraf-n  v.  Hooper^  AVI. 

MORTGAGKS. 

Absolittk  Dkkd— Evidkncb. 

1.  In  a  suit  to  liave  a  deed  declared  a  mortffaffe,  and  for  permission  to  re- 
deem, on  the  chilm  that  plalntifT  transferred  his  interest  In  the  contract  for 
the  deed  to  defendant  only  to  secure  a  loan,  evidence  examined,  and  held  suffl- 
deut  to  RUNtain  the  (indluK,  that  the  transfer  was  intended  as  an  absolute  sale 
of  plalntlfT-s  interest  In  the  contract.— f'ooprr  v.  Strauher,  586. 

MUNICIPAL  OHARTKRH.    Same  as  Chartkr  of  CiriKH. 

MUNKUPAL  CORPORATIONS. 

Municipal  Corporations- Ahskssment  of  Taxes. 

1.  Where,  under  a  city  charter,  taxes  on  property  within  the  city,  for  road 
purposes  within  the  city,  should  have  been  levied  by  the  city,  but  the  same 
were  levied  by  the  county,  and  the  county  collected  them,  as  required  by 
Section  awi.  B.  &  V.,  Comp.,  and  the  taxes  were  voluntarily  paid,  the  city  was 
entitled  to  recov»'r  Ihoni  from  the  vonnX^ .-  Kuun^f  v.  Lane  f"t*uHtu,4eS. 

Municipal  Taxation. 

2.  Under  Section  aWM,  B.  <fe  C.  Comp..  where  a  county  tax  collector  collects 
a  void  municipal  tax  and  turns  it  over  to  the  municipality,  the  remedy  of  the 
taxpayer  (if  he  has  saved  his  rlRhts),  is  affainst  the  municipality,  and  pot 
against  the  county;  hence  the  county  having  collected  a  void  city  tax.  volun- 
tarily paid  by  the  taxpayer.  Is  not  Justified  In  refusing  to  pay  It  oyer.— Eui/eur 
V.  Lane  County,  4(58. 

Municipal  Corporations— Taxation— Equality—Strekt  Assessments. 

8.  A  statute  authorizing  a  municipality  to  assess  the  expenses  of  street 
Improvements  on  property  benefited  thereby,  does  not  violate  the  constitu- 
tional provision  that  taxation  shall  l>e  equal  and  uniform.— M.  BenedicVn  Ab- 
bey V.  Marion  (^ounty.  All. 

M  I'N  re  I PALITY—C1  hanging  Countv  Roads  to  Streets. 

4.  When  a  city  proceeds  to  act  under  a  charter  authorizing  It  to  open,  work 
and  control  all  highways  and  roads  within  the  corporate  limits,  and  except- 
ing thai  territory  from  the  jurisdiction  of  the  county  court,  and  expressly 
vesting  In  the  city  control  of  the  roads  within  Its  Ijoundarles,  it  thereby  accepts 
the  relinquishment  of  the  county  court  over  such  roads  an<l  the  latter  thereby 
become  city  streets  and  are  thereafter  subject  to  the  burdens  of  streets: 
Ifeipfe  V.  Kast  Portland,  18  < )r.  97,  distinguished.- O/iivr  v.  NewberUn  Vi. 

Legislative  Intention. 

5.  Whether  a  county  road  becomes  a  street  when  included  within  a  city's 
corporate  limits  depends  upon  the  Intention  of  the  legislature,  as  gathered 
from  the  city  charter,  general  laws  an<l  the  whole  course  of  legislation  on  the 
subject.— O/nrr  v.  Xeirberf/,  tt2. 

Validity  of  Street  Assessment. 

0.  T'ndiT  the  provisions  of  the  charter  of  Newlwrg  the  scheme  for  assess- 
ing the  cost  of  street  improvements  Is  a  pro  rata  one  on  all  the  lots  Involved 
according  to  frontage.— f//»r^r  v.  yeirberff,  U2. 

mttti^al  bknf.kit  insurance 

liocal  Oltlcers  as  Agents  of  Society.    See  Insi'RANCE.  3. 

NAVIGABLE  WATERS. 

Division  of  Ad.toining  Frontage. 

1.  A  proper  division  of  water  frontage  nlong  a  navigable  stream  requires 
that  each  owner  shall  have  a  proportionate  share,  and  the  various  rules 
adopted  by  different   courts   have  that  purpose. 

Wlure  the  shore  line  Is  substantially  straight  and  a  government  pier  line 
has  been  established  in  a  wide  river  subject  to  high  tides  and  having  a  deep 
channel  for  ocean  vessels,  it  will  i>e  equitable  to  divide  adjoining  frontages  by 
the  line  from  a  common  line  at  the  shore  perpendicular  to  such  pier  line. — 
Colufuhia  Laud  Co.  v.  }'(in  Dui^en  In  rest.  Co.,  69. 

NEGLI(4EN<^E, 

Contributory  Negligence— Burden  of  Proof. 

1.  Contributory  negligence  is  a  matter  of  defense  and  the  burden  of  estab- 
lishing it  is  on  defendant,  unless  pUiintifT^s  declaration  or  evidence  estab- 
lishes n.—./nrkxon  v.  Suniitter  Valley  liy.  Co.  In5. 
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(Contributory  Negliornce— Ordinary  Carr. 

2.  One  1«  not  ffuilty  of  contributory  nogliKencc,  unless  he  falls  to  exerclsi' 
onhimry  care;  and  there  is  no  want  of  ordinary  care  when,  under  the  circum- 
stances, he  does  not  omit  anything  which  an  ordinarily  prudent  person  simi- 
larly situated  would  not  have  omitted — Jack»on  v.  Sumpter  Valley  liy.  f'o.  456 

Question  for  Jury— Nkqliuence. 

8.  Where  both  the  duty  to  exefdse  care  and  the  extent  of  Its  performance 
are  to  l>e  ascertained  as  facts,  the  Jury  alone  can  determine  what  Is  n(*KllKence 
and  whether  It  has  b«»en  proven.— Jaekton  v.  Sumpter  Valley  By.  f'«.  466. 

Master  and  Servant— Injury  to  Servant— Negligence  of  Master- 
Question  FOR  Jury. 

4.  Whether  defendants  exercised  reasonable  care  In  providing  a  safe  fasten  - 
Ing  for  a  lever,  by  the  displacement  of  which  a  servant  was  Injured,  held,  under 
the  evidence,  to  Ih»  a  question  fbr  the  Jury.— '/'WrAr^y  v.  (Uark,  516. 

Concurring  Negligence  of  Master  and  Fellow  Servant. 

6.  A  master  Is  liable  for  Injury  to  a  servant  caused  by  the  concurrlnjr  negli- 
gence of  the  master  and  a  fellow  servant,  which  would  not  have  happened,  but 
for  the  master's  negligence.— rriVAvi/  v.  Clark,  filfi. 

Injury  to  Servant -Proximate  Cause— question  for  Jury. 

6.  Whether  the  knocking  loose  of  a  carriage  fastener  hy  a  fellow  employer 
falllng  against  It,  resulting  in  plalntifT's  son  iM'Uig  Injured,  was  a  natural  con- 
sequence tol)e  anticipated  from  defendant's  failure  to  provide  a  safe  and  suita- 
ble fastt»ner,  fieltl,  under  the  evidence,  a  question  for  the  Jury.- 7'r/c/rpy  v. 
Clark,  Silfk. 

Injury  to  Youthful  Employee— Duty  of  Warning. 

7.  it  is  tiie  duty  of  an  employer  to  warn  a  new  employee  who  Is  to  work 
around  dangerous  machinery  of  the  dangers  to  Im'  guarded  against,  unless  they 
are  obvious  and  appreciable  to  one  of  his  age  and  experience. 

Where*  plaintiff,  a  lad  l)etween  16  and  16  years  old,  had  lx»en  employed  as  an 
oiler  in  defendant's  sawmill  shortly  l)efore  his  injury  and  was  without  experi- 
ence in  such  work,  defendant  was  t)ound  to  warn  him  of  the  danger  incident 
to  his  employment  and  the  risks  attending  it.  unless  such  danger  was  open 
and  apparent  to  one  of  plaintiff's  age,  experience  and  capacity,  in  the  exercise 
Of  ordinary  care  and  prudence.- HVaf man  v.  H'imt  Hirer  Lum.  Co.  187. 

Injury  to  Pedestrian  at  Crossing- Contributory  Negligence  of 
Person   iNJirREO. 

8.  A  person  alx>ut  to  cross  a  street  at  a  crossing  Is  not  Ixiund  to  wait  l>e- 
cause  a  car  is  In  sight  ;  l)ut  if  the  car  is  at  such  a  dlstnnce  that  he  has  time  to 
eross.  if  it  Is  run  at  the  usual  sp4»ed.  It  Is  not  negligence,  as  a  matter  (»f  law.  to 
attempt  to  do  so.— Ho// v.  City  Hallway  Co.  64. 

NKGOTIABLK  INSTRITMKNTS.    Same  as  Bills  and  Notes. 

NONRKSIDKNT. 

Venue  in  Transitory  Actions  Against.    Sec  Vknuk.  :J. 

NONSUIT. 

Certain  Fads  As-sumed  to  1h'  True.    Ser  Trial,  12. 

Taking  Advantage  of  Defect  In  Pleadings  by  Motion.    See  Trial.  8. 

Facts  Sufficient  to  Justify  a  Nonsuit.    See  Trial.  ». 

NoTKS.    Same  as  Bills  and  Notks. 

NOTICK. 

Vkndok  and  Pukc'Haskk— Notice. 

1.  WhatevtT  Is  suttlcli'iit  to  put  a  sul>scquent  purchast-ron  Inquiry  must  Ih' 
considered  lovral  notice  Iti  hiniof  the  facts  Inquiry  would  have  disclost'd  by  the 
exerclsi'  of  reasonable  dili^-ence.— .Mi/ji/i.'/*  v.  I.entz,  \K\. 

Ai'TArHlNG    CKKDITOKS  — NOTICK-  UKC'OKDS. 

•J.  .St'cllons  ;)«K!-;as{.  Rjry.  B.  A  C.  Conip..  provide  that  nonexcmpt  real  estate 
shall  he  liable  to  attachment  by  the  slHTltf  making  a  certillcate  and  filing  the 
same  with  the  clerk  of  the  county  In  which  the  property  Is  situated,  and  that 
from  the  date  thereof  the  plaintiff,  as  against  third  persons,  shall  be  a  pur- 
ehasfr  in  good  faith,  and  that  every  conveyanet*  of  real  property  within  the 
State  which  shall  jmt  Ik*  recorded  wllhin  five  days  after  its  execution  shall  be 
void  as  against  a  subsrijuent  tnnm  *'nlv  pureluiser  whose  conveyance  shall  Ih" 
first  reconlrd.  L.  having  sold  certain  land  to  D.  for  a  i'on«lderallon,  half  of 
which  was  seour<'d  by  a  mortgage  thereon.  D.  within  an  hour  conveyed  the 
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property  to  G.,  wlio  convoyed  It  to  roinplalnnnts'  grantors.  The  niortffture  to 
L.  was  rcconlfd.  but  the  deed  to  I),  was  not,  and  defendant,  relylnjc  on  a  state- 
ment by  Ti.  that  he  had  conveyed  the  land  to  I).,attaehe<l  It  for  D.'s  debt,  after 
which  the  deeds  to  ]).  arul  coinphilnants  were  recorded.  Held,  that  L/s  state- 
ment that  he  had  conveyed  the  land  to  I),  was  rebutted  by  the  record  which 
showed  that  the  title  still  remained  In  L.,  which  recortl  only  gave  notice  of  the 
facts  therein  stated  and  warned  defendant  to  make  further  inquiries  as  to  D.'s 
title  to  the  premises,  so  that  he  was  not  a  bona  fide  purchaser  under  his  attach- 
ment, entitled  to  priority  afrnlnKt  complainants.— J^cn «</**/*  v.  IjenU,  48S, 

NUNC   PRO  TUNC— 

For  Order  Amending  Bill  of  Kxceptions.    See  Brt,i^  of  Kxcrptions.  1. 

ORKGON  CASKS.  Applied.  Approved.  Cited,  Distinguished,  and  Followed  in 
This  Volume.    See  Table  In  Front  of  This  Volume. 

ORKGON  CONSTITUTION.    See  Table  In  Front  of  This  Volume. 

ORKGON   STATUTKS  (Mted  in  This  Volume.    See  Tnble  In    Front  of  This 
Volume. 

PAROL  EVIDKNCK. 

When  Not  Admissible  to  Show   Real    Party  Intended  as   IndorM'C.    See 

BriiI..S  AND  NOTKS,  3. 

PARTITION. 

PossiEssioN— Tenants  in  Common— Bitrdkn  of  Proof. 

1.  The  burden  is  on  plalntlfT  in  partition,  unless  the  suit  is  by  one  or  more 
tenants  in  common  of  a  vesttxl  remainder  or  reversion,  to  allege  and  prove,  if 
denied,  that  he  and  defendant  were  in  possession  as  tenants  In  common  at  the 
time  of  the  commencement  of  the  suit.— /'Vv*'  v.  Moffet,  405. 

DrSPlTTF.   AH  TO  TlTLR   AND    Rl«HT  OF    PORHE88ION. 

2.  A  wife  after  divorce,  held  not  entitled  to  maintain  pfirtltlon  for  property 
acquired  during  the  marriage,  until  a  dispute  as  to  the  title  had  lK»endeier- 
ralned,  and  she  acquired  possession.— 7* V|/<»  v.  Moffet,  4»5. 

PAYMKNT. 

VOLDNTAKY    PAYMENT— RECOVERY. 

1.  One  who  voluntarily  pays  money  in  satisfaction  of  an  asserted  demand, 
with  full  knowledge  of  all  the  facts,  cannot  recover  It,  when  the  trtin.sactlon 
is  unaffected  by  any  fraud,  trust,  confidence,  or  the  like,  because  at  the  time 
of  the  payment  he  was  ignorant  of  his  legal  rights.- 7'^rji<»n  v.  Ho<ij*er,  497. 

Mistake  of  Kact. 

2.  Payment  of  an  Illegal  demand  matle  under  a  mistake  of  fact  may  lie 
recoA^red  in  an  action  for  money  had  and  received.— 77»r>r»*'n  v.  /rooi>*T,  4OT. 

Payment  Made  on  Mistake  of  Fact,  is  Recoverable. 

8.  An  administrator  having  been  garnished  in  a  suit  in  which  the  attorney 
for  the  estate  represented  the  creditor.  Judgment  was  recovered  in  favor  of 
the  creditor,  on  which  an  execution  was  placed  In  the  hands  of  the  sheriff  for 
service,  who  notified  the  administrator  that  he  had  an  order  from  the  circuit 
court  directing  him  to  payout  of  the  funds  of  the  estate  the  amount  of  the 
Judgment  and  costs.  The  administrator  thereupon  advised  with  the  attorney 
of  the  estate  without  knowledge  that  he  was  also  representing  the  creditor  in 
the  garnishment  proceedings,  and  was  advised  that  the  proceedings  were 
regular,  and  that  he  was  compelled  to  pay  the  money  to  the  sheriff  as  de- 
manded, which  he  thereupon  did.  Held,  that  the  circuit  court  never  having 
made  an  order  In  the  garnishment  proceedings  requiring  the  administrator  to 
pay  the  amount  of  the  Judgment  out  of  the  funds  of  the  estate,  the  payment 
was  made  on  mistake  of  fact,  and  was  recoverable.— Tftornfn  v.  //oo/>rr,  4fl7. 

PKRSONAL   INJURIKS. 

Se<'  Damage^,  1.  2, «:  Master  and  Servant. 

PHRASES.    Sanje  as  Words  and  Phrases. 

PLATS. 

Sale  of  IiOts  with  Reference  to.     See  Dedication,  2. 
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PLEADING. 

Complaint— Objection  on  Trial—Pkesumption. 

1.  Where  an  objci-tloii  to  the  sufflclency  of  the  eomphiint  Is  macle  for  the 
first  time  on  the  trlnl  by  objecting  to  the  reception  of  any  evidence  there- 
under, the  Hame  presumption  will  be  Indulged  In  to  support  the  plea<!lnK  as  If 
the  objection  had  been  made  after  verdict,  and  unless  the  c6mplalnt  Is  so  de- 
fective that  It  would  not  lx»  good  after  verdict,  the  objection  will  be  overruled. 
—Bade  v.  Hibberd,  501. 

Insufficient  Desckiition  of  Instrument  Sued  On— Cure  by  Verdict. 

2.  An  Insufficient  description  of  contracts  on  which  suit  Is  brought.  Is 
merely  a  defective  statement  of  the  cause  of  action,  which  would  be  cured  by 
verdict- UcM/i?  v.  Hlbberd,  501. 

Separate  Causes  of  action— Separate  Statement— Objection  When 
TO  be  Taken. 

a.  The  objection  that  separate  causes  of  action  are  not  separately  stated 
cannot  lx»  raised  during  the  admission  of  testimony,  but  should  lx>  taken  by 
motion  to  strike  out  under  Section  lOrt,  B.  A  C.  Oomp.,  providing  that  when  a 
pleiitdlng  contains  more  than  one  cause  of  action.  If  they  be  not  pleaded 
separately,  the  pleading  may  be  stricken  out  on  motion  of  the  adverse  party. 
—Bade  v.  Hibberd.  501. 

Appeal— Review— Presumption— Pleadings. 

4.  Where  a  complaint  Is  Indefinite  as  to  the  character  of  a  contract  sued 
on,  but  contains  averments  which  seem  to  Impb'  that  It  was  an  express  con- 
tract, and  no  objection  Is  made  to  the  complaint  until  the  trial,  on  appeal  the 
action  will  lie  construed  as  on  an  express  contract.— W«</f  v.  Jlibberd,  601. 

Complaint— Defects— Aider  by  Verdict. 

5.  Though  an  allegation  In  a  complaint  for  replevin  that  defendant  wrong- 
fully took  the  property  Is  defective  In  not  disclosing  that  It  was  taken  from 
plaintiff,  where  the  proof  discloses  that  it  was  wrongfully  taken  from  plain- 
tiff's possession,  the  defective  allegation  Is  aided  by  verdict  so  as  to  support  a 
Judgment  for  plaintiff,  and  defendant  Is  not  entitled  to  a  direction  of  a  verdict. 
—Broivn  v.  l^wix^iWi. 

Objections— Waiver. 

«.  Where  a  reply  treated  claims  set  up  by  defendant  as  counterclaims,  and 
they  were  so  regarded  on  the  trial,  though  they  were  defectively  pleaded,  they 
should  have  been  treated  as  Issues,  and  findings  made  thereon.— fViMn//  v. 
Stephenxon,  214. 

Departure. 

7.  In  a  suit  under  Section  516,  B.  A  O.Oomp.,  to  determine  an  adverse  claim 
to  real  estate,  a  reply  setting  up  adverse  possession  was  no  departure  from  the 
complaint,  wherein  it  was  alleged  that  plaintiff  was  the  owner  and  in  posses- 
sion of  the  property,  and  that  defendant  claimed  an  adverse  interest.— Cooper 
V.  Blair,  394. 

Right  to  Claim  Inconsistent  Defenses. 

8.  Under  Section  7»,  B.  A  O.  Oomp.,  providing  that  an  answer  may  contain 
any  new  matter  constituting  a  defense,  and  section  74,  that  defendant  may 
plead  as  many  defenses  as  he  has,  defendants  sued  on  an  account  for  legal 
services,  having  plea<led  a  general  denial,  were  entitled  also  to  plead  limita- 
tions as  an  afllnnatlve  defense.— /)u/ro  v.  Ladd,  120. 

Demurrer— Construction  of  Pleading. 

9.  A  complaint,  when  tested  by  a  demurrer,  must  l)e  construed  most 
strongly  against  nXvAwlXfl. —Fishbnrn  v.  lAmdershau$m,  888. 

Defects. 

10.  A  party  relying  on  a  technical  defect  in  a  pleading  is  subjected  to  observ- 
ance of  technical  rules.— .7ar**o»  v.  Sumpter  Valley  By.  ro.  466. 

Amendment— Discretion  of  Court. 

11.  The  allowance  of  amendnu»nts  to  pleadings  Is  largely  within  the  dl.scre- 
tlon  of  the  trial  vinirt— Pacific  Mill  Co.  v.  Inman,  22. 

Amendments- Sufficiency  of  Noi'  a  Test  for  Filing. 

12.  The  right  to  Hie  an  amended  pleading  does  not  depend  on  whether  it  is 
good  as  against  a  demurrer  or  a  motion  to  strike,  for  if  It  sets  up  a  new  de- 
fense or  cause  of  action,  or  a  former  one  more  completely,  or  remedies  any  other 
defects.  It  is  sufficient,  and  the  amendment  on  iM'ing  allowed  is  subject  to  the 
same  tests  as  an  original  pleatllng.— Paryic  Mill  Co.  v.  Inman,  22. 

Testing  Pleadings  by  Affidavit. 

18.  Under  Section  7tt,  B.  A  C.  Oomp.,  provkling  that  sham  answers  may  l)e 
stricken  on  motion,  etc..  the  court  will  not  determine  on  affidavits  whether  a 
pleatllng  is  sham,  where  It  is  verified.— Parf^f^  Mill  Co.  v.  Inman,  22. 
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Motion  kor  Ji:i>«mknt. 

14.  Whero  a  material  iMKiio  is  tondercd  by  a  deiilBl  of  tho  allefratlotis  of  tb<* 
complaint,  a  motion  for  JudKnii-nt  In  favor  of  plaiiitllT  \h  properly  denltHl.— 
Pacific  Mill  Co.  V.  Tnman,  22. 

Ambndim(4  Complaint— Dihcrktion. 

15.  Under  Section  1(>8.  B.  <&  1).  Oomp.,  providing  for  amendments  to  plead- 
inprs,  where  the  complaint  in  an  action  for  injuries  siLstalned  on  a  brldfre  said 
to  have  been  defective,  showed  that  the  pialntifT  had  not  been  lnforme<l  of  the 
condition  of  the  structure,  but  did  not  show  that  he  wius  lirnorant  of  its  con- 
dition, discretion  was  well  exercised  in  allowing  an  amendment  accordingly, 
where  it  did  not  appear  that  defendant  was  misled  or  Injured.— 7? Wm(/«  v. 
Marion  County,  30. 

KKFBOT  of  OBJKCTION   TTnDKH  pRKilNAL  COMPLAINT. 

16.  The  fact  that  under  the  original  complaint  objection  was  made  to  the 
tulmission  of  testimony  as  to  plaintifT's  lack  of  knowledire  of  the  defect  in  the 
bridge  does  not  deprive  the  court  of  power  to  allow  the  amendment :  Memlen- 
hall  V.  Harritburu  Water  Co.  27  Or.  SH,  distlnRTUished  and  explained.— i?iV/i>w«  v. 
Marion  County  80. 

Reply— Dr  PA  KTURB. 

17.  Where  a  complaint  alleges  the  unlawful  cutting  of  timber,  and  the  an- 
swer Justified  its  cutting  by  pleading  two  contracts,  setting  them  out  in  legal 
effect,  it  Is  not  a  departure  from  the  cause  of  action  in  the  complaint  to  set 
out  the  contracts  in  full  in  the  reply.— i2oof«  v.  Borimf  Junction  Lum.  Co.  288. 

IS81TB8,  Proof,  and  Variancb. 

18.  Where  a  complaint,  in  a  suit  to  restrain  the  cutting  of  timber,  is  framed 
on  the  theory  of  restraining  a  trespass  of  land,  and  the  plaiutilT^s  evidence 
showed,  not  an  unlawful  trespass,  but  a  rightful  entry  and  the  commission  of 
waste,  a  motion  to  dismiss  the  complaint  was  properly  denied,  since  the  relief 
sought  was  substantially  the  same.— /Zooto  v.  Boring  Junction  Lum.  To.  288. 

AMF.NDING  Plradinos- Effect  of  Error  of  Discretion. 
10.  The  granting  of  leave  to  amend  a  pleading  is  discretionary,  and  the 
order  is  valid  and  binding  though  erroneously  granted.— iS^ar*  v.  />un6cir,  H6. 

IH^PLICITV. 

20.  A  count  of  a  complaint  In  an  action  for  fraud  alleged  that  one  of  the  de- 
fendants, a  state  land  agent,  with  intent  to  defraud  plalntifT,  falsely  repre- 
sented himself  to  l)e  in  possession  of  private  records  and  Information  as  to 
mineral  lands  for  which  the  State  was  entitled  to  indemnity  selections,  which 
Information  he  offered  to  sell  to  plaintiff,  and  pretended  that  for  a  certain 
sum  he  would  furnish  to  the  other  land  agent  for  plaintiff's  information  as  to 
the  whereabouts  of  certain  available  mineral  Imse  land  for  which  indemnity 
lands  were  due  the  State,  and  which  would  be  approved  by  the  Land  Depart- 
ment and  Secretary  of  the  Interior,  all  of  which  w^as  done  with  knowledge  of 
Its  falsity,  and  that  he  thereby  fraudulently  obtained  plalntlff\<<  money.  Held, 
that,  though  the  terms  of  a  contract  are  set  up  as  constituting  part  of  the 
means  by  whicli  the  fraud  was  consummated,  the  count  was  not  duplldtous, 
since  recovery  was  sought  only  upon  the  fraud  and  deceit,  while  to  render  a 
pleading  duplicitous  it  must  appear  that  two  or  more  causes  of  action  are 
relied  upon  for  a  single  recovery.— *Viii?i7»<»nr  v.  (Jeer,  249. 

Plea  in  Bar. 

21.  Where  matter  concludes  in  bar.  It  must  be  so  treated,  and  its  character 
must  be  determined  not  from  the  subject-matter  of  the  plea,  but  from  its  con- 
clusions or  pi'fiyer.—Suthertin  v.  Bloomer.  898. 

Waiver  of  Plka. 

22.  By  not  pleading  a  contract  in  abatement,  defendant  waived  any  right  to 
rely  upon  it  for  that  purpose,  and  may  not  insist  that  under  the  contract  the 
decree  against  hlin  was  premature.— *S'M<^tfWm  v.  Bloomer,  ^SiH. 

Answer— iNscFKiciKNcv— Failure  to  Demur. 

23.  The  insufflciencyof  an  answer  may  l)e  urged  in  opposition  to  defend- 
ant's motion  for-  Judgment  on  the  pleading  in  the  lower  court,  or  on  appeal, 
though  no  demurrer  was  filed  thvreio.—Sontherliu  v.  Bloomer,  SiiH. 

Joinder  of  Causes  Arising  Under  Contract. 

24.  Under  the  express  provisions  of  Section  »l.  B.  &  C.Comp.  more  than  one 
caust'  of  action  arising  out  of  contract  may  Ih»  united  in  the  same  complaint, 
but  must  Ik*  separately  sUiUhI.— Bade  v.  I{ibber(l,QOl. 
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Dbfrnsbs—Loss  of  Goods. 

25.  A  defense  by  a  carrier  that  part  of  the  goods  sued  for  did  not  belouK  to 
plalntiir,  could  not  be  proved  where  not  specially  pIeadod.---Vcr/recor  v.  Ore- 
gon R.  $&  N,  Co,  537. 

Cause  of  Action  for  Fraud.    See  Fraud,  1. 

Defective  Oomplalnt  to  Recover  Triple  Damages.    See  Tkbspasb,  I. 

Amended  Reply.    See  Appbal  and  Error,  17. 

Judgment  on  Service  by  Publication.    See  Jxtdgmknt,  ». 

PRKSORIPTION.    See  Adverse  Possrssion. 

PRESUMPTION. 

There  was  Testimony  Introduced  Sufficient  to  Support  the  Verdict.    See 

Eyidrnce,  6. 
That  the  Recdrd  was  a  True  Statement  of  the  Case.    See  Appeal,  18. 
That  Purchase  was  Intended  as  an  Advancement.    See  Trusts,  8. 
Service  on  President  of  Foreign  Oorporatlon.    See  Corporations,  2. 
As  to  a  Court  of  General  Jurisdiction.    See  Judgment,  8. 
Same  to  Support  Oomplalnt  as  If  Made  After  Verdict.    See  PLEADrxo.  1. 
Where  Oomplalnt  Is  Indefinite,    When  Action  Will  be  Construed  as  on  an 

Express  Contrcu;t.    See  Pleading.  4. 
That  the  Court   Prepared  the  Bill  of  Exceptions.    See  Bill  of  Exokp- 

TIONS,  2. 

PRINCIPAL  AND  AGENT. 

IflFFBOT  OF  Proof  of  Death  Furnished  by  Officers. 

1.  The  statements  of  the  officers  of  a  local  lodge  of  al)enetlt  society  against 
the  Interest  of  the  general  sotrlety  are  competent  in  an  action  on  the  b«»nettt 
certlflcate,— //<Zd«6ra?i//  \.  United  Artisans,  fi9. 

PROCESS. 

Foreign  Corporations— Actions— Jurisdiction. 

1.  Before  service  of  process  on  the  president  of  a  foreign  corporation  will 
confer  Jurisdiction,  It  must  be  made  to  appear  that  the  corporation  is  doing 
business  In  the  State,  or  Is  otherwise  within  Its  Jurisdiction;  but  if  the  com- 
pany is  doing  business  in  the  State,  or  has  an  office  therein  in  connection  with 
its  business,  then  the  presence  of  an  officer  in  connection  therewith  Is  the 
presence  of  the  corporation.— A'>iaj)i>  v.  Wallace,  848. 

Service  on  Foreign  Corporations- Prfjjumptions. 

2.  So  long  as  a  corporation  confines  its  operations  to  the  State  within 
which  it  w^as  created,  and  it  has  no  office  or  transacts  no  business  In  this  State, 
no  presumption  c*vn  arise  that  service  on  the  president  of  the  corporation 
within  this  State  Is  service  on  the  corporation.— A'napp  v.  Wallace,  848. 

Seryioe— Amendment  by  Ex-Sheriff  of  Service  by  Deputy. 
8.  An  ex-sherlfT  cannot  amend  a  return  of  a  service  made  by  his  deputy 
during  his  term  of  office.-— A'napp  v.  Wallace,  348. 

Substituted  Service— Time  of  Mailing. 

4.  An  affidavit  for  an  order  of  service  by  publication  stated  defendant's 
postoffice  address.  The  order  required  mailing  accordingly.  The  summons 
required  defendant  to  appear  and  answer  "on  or  before  the  last  day  of  the 
time  prescribed  in  the  order  for  the  publication."  The  order  for  publication 
was  dated  May  16, 1904.  The  first  puhllctvtlon  was  June  25,  1901,  and  the  last 
August  fl,  1904.  The  affidavit  of  mailing  was  made  on  January  4.  and  filed  Jan- 
uary 9, 1905,  and  stated  that  the  copies  of  summons  and  complaint  were  mailed 
August  6,  19m.  Held,  that  the  mailing  was  not  a  compliance  with  the  order  of 
the  court  or  the  statute,  and  was  Insufficient  to  give  the  court  Jurisdiction.— 
Knapp  V.  Wallace,  »48. 

Amendment  of  Return  After  Decree— Leave  of  Court. 

5.  Where  pialntlfT,  four  months  after  the  entry  of  the  decree,  filed,  as  an 
amended  return,  an  affidavit  of  the  person  making  the  original  affidavit  to 
the  effect  that  the  mailing  was  done  on  June  26, 1904,  but  it  did  not  appear  that 
leave  of  court  was  obtained  to  amend  the  return,  nor  that  there  was  any  show- 
ing mmle  by  affidavit  on  which  to  l»we  the  order,  the  amendment  Is  Ineffectual 
to  aid  the  Jurisdiction  of  the  court.— A'najJii  v.  Wallace, SiS. 
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Foreign  Cori»orationh— 8kkvice  on  Forrion  Corporations— Validity 

OK  SBRVICE— HTATUTORY  PROVISIONS— JURISDICTION, 

A.  Hootioii  56.  B.  &  V.  Comp.,  provldOH  that  In  an  action  acratnst  a  private 
corporation,  MummonH  Hhall  be  served  by  delivering  a  copy  thereof,  etc.,  to  the 
president,  etc.,  or  In  ease  none  of  the  officers  named  shall  reside  or  have  an 
office  In  the  county  where  the  cause  of  action  arose,  then  to  any  clerk,  etc., 
who  may  reside  or  Im>  found  In  the  county,  and  If  no  such  officer  1m'  found,  then 
by  leaving  a  copy  at  the  residence,  etc.,  of  such,  clerk  or  a^ent.  A  complaint 
showed  that  defendant  was  a  foreign  corporation  ownliiR  property  In  Jose- 
phine Oouiity  In  this  Htate,  and  the  return  of  service  merely  showed  personal 
service  on  the  president  of  the  corporation  In  Multnomah  County,  without 
showing  that  It  was  made  In  the  county  where  defendant  corporation  had  Its 
principal  office  or  place  of  business,  or  that  It  was  doing  business  In  the  State: 
and  those  facts  did  not  appear  In  the  record,  though  the  decree  recited  an  ex- 
amination of  the  return  made  In  the  case.  "  wherefore,  It  Is  thereby  and  other- 
wise made  to  appear  to  the  satisfaction  of  the  court  that  the  defendant  cor- 
poration has  been  duly  served  with  summons  within  the  Htate.**  Held^th&i 
the  record  disclosed  that  there  was  no  service  on  the  corporation,  and  that 
the  court  acquired  no  Jurisdiction  over  it;  the  decree  In  such  a  case  will  be 
held  void  on  a  collateral  attack.— A'napji  v.  Wallar/',  MS. 

Actions  Against  Foreign  Corporations— Jurisdiction— iSukficiency 
OF  affidavit  for  Publication. 

7.  Where  an  affidavit  for  publication  shows  that  defendant,  a  foreign  cor- 
poration, with  its  principal  office  and  place  of  business  in  Uallfornia.  had  there- 
tofore  been  engaged  in  mining  In  Josephiue  County,  but  bad  ceaserl  operations 
there,  and  had  no  officer  or  agent  therein  on  whom  service  could  be  made,  but 
that  Its  officers  reside  and  are  in  California.  It  Is  sufficient  to  show  that  service 
could  not  be  made  In  this  Rtate,  In  view  of  Section  .56,  B.  A  C.  Oomp..  provid- 
ing that  In  actions  against  a  private  corporation  summons  shall  be  served  by 
delivering  a  copy  to  the  president  or  other  head  of  the  corporation,  etc.,  or 
managing  auditor,  or  In  case  none  of  the  officers  of  the  corporation  above 
named  shall  reside  or  have  an  office  in  the  county  where  the  cause  of  action 
arose,  then  to  any  clerk,  etc.,  who  may  reside  or  be  found  in  the  county,  or.  If 
no  such  officer  be  found,  by  leaving  a  copy,  vtc—Knapp  v.  IVaflace^diH. 

Summons- Contents. 

8.  IjHws  1906.  p.  816,  provides  that  a  Justico^s  suiimions  shall  require  the 
defendant  to  appear  and  answer  within  seven  days  from  the  date  of  service, 
or  suffer  Judgment  for  the  sum  specified  in  the  complaint  with  the  disburse- 
ments of  the  action,  and  Section  SAW,  B.  A  C.  Oomp.,  provides  that  such  sum- 
mons shall  be  served  by  delivering  a  copy  thereof,  together  with  a  certifletl 
copy  of  the  complaint,  etc.  Held,  that  where  a  summons  properly  issued  and 
signed  contained  sufficient  information  to  warn  defendant  that  a  Judicial 
proceeding  was  pending  against  him  in  a  particular  court,  and  that  If  he  did 
not  appi'ar  and  answer,  a  Judgment  would  be  taken  against  him  for  a  specified 
sum.  It  was  not  fatally  defective  for  failure  to  state  the  rate  of  Interest 
demanded  and  the  date  from  which  It  was  to  be  computed,  such  facts  appc^arlng 
from  a  copy  of  the  complaint  served  with  the  summons.— iSTfan^rv  v.  Rachofttky, 
472. 

Irregularity  in  Process— Service— Remedy. 

tt.  An  Irregularity  in  the  process  or  In  the  manner  of  its  service  by  which 
a  Justice's  Jurisdiction  was  acquired  must  be  taken  advantage  of  by  some 
motion  or  proceeding  in  the  court  where  the  action  is  pending.— «<?f«n/et/  v. 
Rarho/ffkv.  172. 

Copy  of  Summons— Certification. 

10.  Where  a  return  ol  .-iervlce  of  a  Justice's  summons  certified  that  a  copy 
was  served,  such  return  was  sufficient  proof  that  the  instrument  serve<l  was 
a  copy  under  Section  iiJOS,  B.  A  C.  Oomp.,  requiring  only  that  a  copy  of  the 
summons  Ix^  served,  and  not  requiring  that  It  be  certified  by  any  one  to  Ik»  a 
copy.— *S7an/ri/  v.  Jiacho/xky,  472. 

Skrvicf.  by  Publication. 

11.  Section  6«.  B.  A  ('.  Comp.,  provides  that.  In  case  of  .service  of  process  by 
publication,  a  copy  of  the  summons  shall  Im»  deposited  in  the  posbofflce, 
directed  to  the  defendant  at  his  last  known  postofflce  address,  HeM,  that 
where.  In  an  action  on  a  note  purchased  by  plaintiff  at  a  sale  under  execution, 
iMused  on  a  Judgment  In  an  attachment  suit  against  the  owner  of  the  note,  the 
complaint  alleged  service  by  publication  in  the  action  against  the  owner  of 
the  note  and  his  default,  but  failed  to  show  that  a  copy  of  the  summons  was 
deposited  in  the  postoffice  directed  to  defendant  at  his  last  known  postoffice 
address,  and  no  retison  was  given  for  failure  to  meet  such  requirement,  and  It 
did  not  appear  that  due  diligence  had  been  used  to  asct«rtaln  defendant's 
whereabouts,  the  complaint  was  insufficient  to  show  jurisdiction.— FfjrWwm 
V.  LomlerxhattMen,  SiW. 
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Collateral  Attack— Srrvice  of  Summons. 

12.  Under  section  55,  B.  4  O.  Ooinp..  providing  that  lu  an  action  against  a 
private  corporation,  summonn  shall  Ix'  Hcrved  by  dollverlng  a  copy,  etc.,  to 
the  president  or  other  head  of  the  corporation,  etc.,  or,  in  case  none  of  the 
officers  named  shall  reside  or  have  an  office  in  the  county  where  the  cause  of 
action  arose,  then  to  any  clerk  who  may  reside  or  Ik»  found  In  the  county; 
where  a  complaint  shows  that  the  corporation  Is  doing  business  In  the  State, 
and  that  the  action  Is  upon  a  contract  for  service  within  the  State,  relating  to 
that  business,  service  of  summons  made  upon  its  president  in  another  county 
than  where  the  action  is  pending  is  prima  facie  evidence  that  he  represented 
the  defendant  company  in  the  State,  and  the  notice  is  sufficient  privia  facie  to 
give  the  court  Jurisdiction,  and,  If  the  service  is  defective.  It  must  be  attacked 
in  that  proceeding  and  cannot  be  questioned  collaterally.— firoir/i  v.  A<'m'/«,86H. 

Effect  of  Klling  Oomplalnt  Without  Service.    See  Lim.  of  Aotionm. 
PI^OPERTY. 

An  "Exchange"  Distinguished  from  a  "Sale''    See  Salrh,  1. 

PUBLIC  IMPROVEMENTS. 

Assessments  For  Highway  Improvements.    See  C^oNSTiTi'TroNAL  liAW,  5, 
Highways.  1.  2.8,  4. 

PUBLIC  LANDS. 

Disposal— Offioks  of  Oommissionrr  and  Aornt. 

1.  The  Governor  was  made  land  commissioner  in  1878,  by  HilTs  Ann.  liaws 
1802,  section  85U5,  with  power  to  locate  all  lands  to  which  the  State  was  entitled. 
Subsequently,  by  Act  February  18, 1899  (Jjaws  1809,  p.  166),  which  rep€»aled  sec- 
tion 8607  and  its  amendments  of  1896  (Laws  1896.  p.  7)  and  1899  (I^fiws  1899.  p.  94). 
providing  for  an  agent's  appointment  and  fixing  his  duties,  the  Governor  was 
made  land  commissioner,  with  authority  to  appoint  such  agents  as  might  l>e 
necessary  in  the  performance  of  his  duties,  the  agents  thus  having  no  specified 
duties  other  than  to  aid  the  commissioner  in  locating  the  lands.  Held,  that 
the  commissioner  and  agents  were  not  agents  of  the  State  for  the  sale  of  state 
lands,  and,  in  an  action  against  them  for  defrauding  a  person  desiring  to  buy 
state  lands,  allegations  that  they  neglected  to  prepare  and  keep  for  public  use 
a  list  of  base  land,  and  that  they  refused  to  receive  applications  for  the  pur- 
chase of  indemnity  land,  etc.,  are  immaterial,  since  those  matters  were  not 
within  their  dutles.-iSamTiM^r*  v.  Oeer^  2i9. 

Authority  to  Srll  Land— Srllin«  Liru  Land  Not  Yrt  Srlrotkd. 

2.  Hiirs  Ann.  Laws  18|y2.  section  8607,  fbs  amended  in  1896  (Laws  1895,  p.  7), 
makes  it  a  duty  of  the  State  Ijand  Board  to  proceed  Immediately  to  select  lieu 
lands  and  perfect  title  thereto  In  the  State,  and  keep  a  list  of  such  as  are  for 
sale.  etc.  Section  3296,  B.  A  C.  Comp.  (amendment  of  1899).  provides  that  appli- 
cations to  purchase  state  lands  can  l)e  made  only  to  the  State  Ijand  Board  by 
filing  the  application  with  Its  clerk.  Hill's  Ann.  Ijaws  189i,  section  :m19,  au- 
thori'/ing  a  prospective  purchaser  to  ascertain  lands  lost  to  the  State,  and 
have  the  land  board  select  other  lands  desired  by  him  in  lieu  thert»of,  was 
repealed  in  1896,  since  which  time  the  taw  has  not  contemplated  sales  of  in- 
demnity lands  or  applications  for  their  purchase  until  they  have  been  selected 
and  title  perfected  in  the  State.  Jleld,  that  the  land  agent  or  board  has  no 
authority  to  make  contracts  for  the  State  to  sell  lieu  land  not  yet  selected  and 
to  which  title  has  not  been  perfected,  and.  If  it  were  optional  with  the  state 
land  agent  or  board  to  select  such  lieu  land  as  a  prospective  purchaser  sug- 
gests, upon  base  to  be  established  by  the  purchaser,  lx>ard  or  agent,  the  ap- 
proval by  the  United  States  I^and  Department  o^'^he  selection  would  be  at 
the  applicant's  rink.— Summon  v.  Geer,  219 

Dbdication— Highways— Public  Lands— Act  of  Conor rssConstrurd. 

8.  Section  2477,  Rev.  St.  U.  S.  [IT.  S.  Comp.  St.  10()1,  p.  1567],  granting  a  right 
of  way  for  highways  over  public  lands  not  reserved  for  public  uses,  is  an  ex- 
press dedication  of  a  right  of  way,  and  an  acceptance  of  the  grant  while  the 
land  la  a  part  of  the  public  domain  maybe  effected  by  public  user  alone,  with- 
out any  action  of  the  public  highway  authorities,  and.  when  an  acceptance 
thereof  has  once  bt>en  made,  the  highway  is  legally  established,  and  is  there- 
after a  public  easement  upon  the  land,  and  subsequent  entrymen  and  claim- 
ants take  subject  to  such  easement.— iVon/r/owi^rv  v.  Somers.  259. 

INTRRXST  OF  ENTBYM AN— LlKN  OF  JUDGMENT  AFTER  ISSUANCB  OF  FINAL 

Rrokipt. 
4.  Where  an  entryman  on  government  land  completes  the  required  resi- 
dence on  the  tract,  and  makes  his  final  payment,  receiving  a  receipt  therefor, 
he  thereby  acquires  more  than  an  (equity,  he  has  an  Inchoate  legal  title  that 
is  Included  within  the  meaning  of  the  expression  "rejvl  property,"  used  in 
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Section  206,  B.  A  O.  Oomp.,  providing  that  a  Judf^ment  properly  docketed  shall 
be  a  lien  on  the  real  prop«»rty  of  the  defendant  In  the  county  where  such  Judg- 
ment Is  docketed. 

Where  one  has  made  final  proof  and  paid  the  purchase  price  of  land  applied 
for  under  the  tlmlK^r  and  stone  act,  and  received  the  final  receipt  therefor, 
such  land  becomes  "real  property"  of  the  purchaser  and  subject  to  the  Hen 
of  a  Judgment  docketed  aKainst  hUn—Budd  v.  GalUer,  12. 

QUIETING  TITLE, 

Pleading— Dbpartuke. 

1.  Ill  a  suit  under  Section  61ft.  B.  &  O.  Oomp,,  to  determine  an  ad  verse  claim 
to  real  estate,  a  reply  settlnff  up  adverse  possession,  was  no  departure  from  the 
complaint,  wherein  it  was  alleged  that  plalntifT  was  the  owner  and  in  posses- 
sion of  the  property,  and  that  defendant  claimed  an  adverse  interest.— Coofxr 
V.  Blair,  894. 

Admissibility  of  Evidence. 

2.  In  a  suit  to  determine  an  adverse  claim  to  real  estate,  wherein  plaintiff 
claimed  title  by  adverse  passession,  evidence  by  defendant  to  establish  her 
ownership  by  common  reputation,  referring  principally  to  discussion  amon^ 
her  neiKhlx)rs,  is  Inatlmissible.— Cooi^er  v.  Blair,  894. 

RAILROADS. 

Injury  to  Animates— Contributory  Negligence— Pleadings. 

1.  Where,  in  an  action  af?ainst  a  railroad  company  for  killlnK  cows  on  its 
track,  the  company  as  an  affirmative  defense  alleged  that  plaintiff  neffllffently 
herded  cows  along  the  right  of  way  within  switching  limits  at  a  station,  with 
knowledge  that  the  right  of  way  was  dangerous,  a  reply  denying  the  aver- 
ments of  the  answer,  except  that  "certain  cows  of  the  plaintiff,  being  then 
and  there  under  the  immediatt^  care,  custody  and  control  of  plaintiff,"  con- 
strued liberally  in  favor  of  plaintiff,  did  not  admit  contributory  negligence.— 
Jarknon  v.  Sumpter  Valleu  Ry.  Co.  466. 

Plbadinqs. 

2.  An  answer,  in  an  action  against  a  railway  company  for  killings  cows  on 
its  track,  which  alleges  that  plaintiff  negligently  herded  "certain"  cows  along 
the  right  of  way  within  switch  limits  at  a  station,  with  knowledge  of  the 
danger,  and  that  he  negligently  permitted  the  stock  to  remain  on  and  along 
the  track,  and  that  thereby  the  stock  sustained  injuries,  etc.,  does  not,  on  a 
strict  construction,  raise  the  defense  of  contributory  negligence,  in  the 
absence  of  any  identification  of  the  "certain"  cows  with  those  whose  killing 
is  sued  for.— Jackson  v.  Sumpter  Valley  By.  Co,  466. 

Oontkibutory  Negligence— CirK.STioN  for  Jury. 

8.  In  an  action  against  a  railway  company  for  killing  animals  on  its  track, 
the  question  of  contributory  negligence  of  the  owner,  held  for  the  Jury.— 
Jackxon  v.  Sumpter  Valley  By.  Co.  45H. 

Injury  to  animates— Contributory  Negligence. 

4.  Whether  one  is  guilty  of  contributory  negligence  In  turning  his  stock 
out  to  graze  on  unluclosed  lands  near  a  railroad  track,  is  a  question  for  ibe 
jury.— J^acAf«on  v.  Sumpter  Valley  By.  Co.  466. 

Railroads— Injury  to  Animals— Station  Grounds. 

6.  In  an  action  against  a  railroad  for  injuries  to  animals  on  its  track,  the 
evidence  showed  that  there  were  about  one  and  one-half  mites  of  unfcnced 
track  from  one  station  towards  another;  that  it  was  three-quarters  of  a  mile 
from  the  station  to  the  head  of  a  switch  for  a  siding  running  back  toward 
the  station  used  for  storing  engines,  etc.,  and  that  further  on  in  the  direction 
of  the  other  station,  atwut  one  hundred  and  fifty  yards  from  the  switch  was  a 
branch  line  leaving  the  main  line  and  forming  the  hea<l  of  a"Y."  The  ani- 
mals were  killed  near  the  switch  for  the  siding.  There  was  nothing  to  show 
that  the  skiing  was  used  In  connection  with  a  depot  at  the  station.  Held,  that 
the  question  whether  the  animals  entered  the  track  within  depot  grounds 
was  for  the  iury .—Jackson  v.  Sumpter  Valley  Ry.  Co.  456. 

Railroads  and  Strrkt  Railroads- Rules  as  to  Speed. 

6.  The  rules  governing  the  management  and  speed  of  steam  railroads  and 
electric  street  railways  are  not  always  the  same,  and  a  rule  that  is  applicable 
to  one  may  not  Im^  controlling  against  the  other.—  H'oif/ v.  City  Ry.  Co.  64. 

RECORDS. 

Filing  for  Record— Necessity  of  Indorsement. 

A  paper  is  filed  for  record  in  contemplation  of  law  when  it  is  delivered 
to  the  proper  officer  with  the  Intention  that  it  shall  become  part  of  the  official 
record,  and  by  him  received  to  be  kept  on  flle,  and  the  filing  Is  not  affected  by 
the  olticer's  failure  to  Indorse  the  paper  as  filed.- /far/*'  v.  Ifihberd,  601. 
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Not  Inipetieheci  by  Kr  part^  AffldavitH.    See  Juhticr  of  tuk  Pbacb,  fl. 
Oannot    Impeach    Records   by    Kx  parte  Affldavltn.     See   Appbal   and 
Krkok,  18. 

RKFERKNDUM. 

Petition  For,  What  to  Contain.    See  Statittbh,  8. 

REMKDY  AT  LAW. 

Injunction  Not  Proper  in  Boundary  Dispute.    See  Trkspahs.  2. 

REPLEVIN. 

FiNDiNas— Sufficiency. 

L  In  replevin,  the  findings  support  a  Judgment  for  defendant,  where  they 
conform  to  tlie  new  matter  averred  In  the  answer  and  disprove  plalntifT^s 
right,  though  there  are  no  finding.^  conformable  to  the  complaint,  no  request 
having  been  made  therefor.— ^Vf'pmaw  v.  Trumnwr,  287. 

Nature  of  Rbmbdy 

2.  An  action  to  recover  the  possession  of  specific  personalty,  though  desig- 
nated, under  Section  281,  B.  <&  O.  Oorap.,  a'^  "claim  and  delivery,"  is  substan- 
tially the  ancient  remedy  of  replevin.— /V^e wan  v.  TVummer,  2Sfl. 

Set-Off. 

8.  Replevin  being  in  the  nature  of  an  action  er  delicto,  a  set-off  of  accounts 
between  the  parties  cannot  lie  settled.— /'Vp«»maw  v.  Trummer,  287. 

DBFEN8RS  Available. 

4.  In  replevin  for  a  cash  register,  defendant  may  show  that  plalntifT  traded 
cash  registers  with  defendant's  bailee,  knowing  of  defendant's  ownership,  and 
prevent  plalntifT  recovering  his  register  until  he  returns  defendant's.— ^i*?- 
man  v.  TVummer,  287. 

Wrongful  Taki no— Necessity  for  Demand. 

6.  In  replevin,  demand  Is  unnecessary  where  the  taking  is  wrongful.— 
Brown  v.  lAtwis,  858. 

REQUESTED  INSTRUCTIONS.    See  Instructions  to  Juries,  4.  8,  41. 

REVISED  STATUTES  OF   THE   UNITED  STATES  Cited  In  This  Volume, 
See  Table  In  Front  of  This  Volume. 

RULES  OF  COURT. 

Diminution— Supplying  Omitptkd  Papers. 

Under  Rule  85  (6(M)r.B«7,  680)  a  motion  to  dismiss  an  appea,!  because  of  an 
incomplete  record  may  l>e  considered  a  suggestion  of  diminution,  and  the 
missing  record  may  be  ordered  supplied,  in  the  discretion  of  the  court.-  T^aren- 
t/ood  V.  McOee,  288. 

Rules  Construed. 

Rule  1ft,  proviso... 176 

Rule  58 5138 

Dismissing  Appeals  Because  of  Defective  Record.    See  Appeal.  21. 
Complete  with  Annotations.    60  Or.  e«7-58». 

SALES. 

Exchange  of  Property— Distinguished  from  Sale. 

1.  An  "exchange"  as  distinguished  from  a  "sale"  Is  a  contract  whereby 
specific  property  is  given  In  consideration  of  the  receipt  of  property  other 
than  money. ^Freeman  v.  Trummer,  iXI. 

Resale— Former  Bid  Renewed. 

2.  Under  Section  242,  Sulxl.  1,  B.  *  C.  Comp.,  providing  that  on  a  resiile  on 
execution  the  purchaser's  bid  at  the  fornjersale  shall  bedeemrd  renewed, and 
no  bid  shall  Ije  taken  except  for  a  greater  amount,  and  by  subdivision  3.  pro- 
viding for  a  repayment  to  the  former  purchaser.  If  the  property  sell  for  a 
greater  amount  to  another,  where  the  court  In  ordering  a  resale  did  not  In- 
clude therein  any  release  of  plalntifT  In  execution  from  his  bid,  he  continued 
to  l>e  l)Ound  by  It,  and  Hit*  sheriff  was  l)ound  to  consider  It  as  renewed.— J/tV/fr 
V.  Achurrh,  478. 

SELF-DEFENSE. 

When  One  Cannot  Claim  Self- Defense.    See  Homicide,  2. 
Not  an  Element   in  Case  of  Assault   With  Cowhide.  Being  Armetl.    See 
Assault  and  Hat'ikky.  1. 
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SESSION  LAWS  OF  OREGON.  Oonstrued  In  tliN  Volume. 
See  Table  In  Front  of  Thl«  Volume. 

SKT  OFF  AND  UOUNTKROLAIM.    See  Plkahing. 

STATUTES. 

Statittk.-*— Directory  Provisions. 

1.  liiiws  10(17.  p.  809.  providing  for  the  carrying  Into  effect  of  the  iuitlAtlve 
and  referendum  powers  reserved  to  the  people,  provided  (section  1)  h  form  of 
petition,  which  was  required  to  Ix^  substantially  followed.  The  form  contained 
a  warnlnK  clause  that  It  w»vs  a  felony  for  any  one  to  sIru  any  «uch  petition 
with  any  name  other  than  his  own.  or  to  knowingly  sIru  his  name  more  than 
once  to  the  same  measure,  or  to  sIku  such  petition  when  he  wa«  not  a  leiml 
voter.  Section  2  of  same  act  declares  that  the  form  Klven  was  not  mandatory, 
and  If  substantially  followed  In  any  petition  it  will  lie  sufficient,  regardless  of 
clerical  or  mere  technical  errors.  Held,  that  the  form.  In  so  far  as  It  contalntnl 
the  warnlnK  clause,  was  merely  directory,  and  that  a  referendum  petition 
omittlnff  such  clause  was  not  thereby  fatally  defective.— «V/fr<»/iir  v.  lienson^ »». 

Enforcement— St  ATUTE8. 

2.  Ijaws  1007.  p.  HOO,  provldlnff  the  procedure  to  facilitate  the  enforcement 
of  the  Initiative  and  referendum  powers  reserved  to  the  pt>ople  by  Const.  Or. 
Art.  IV.  fi  1.  as  amended  In  1002.  was  a  proper  exercise  of  levlslatlve  power, 
thouffh  the  constitutional  pro  vision  was  self-executln>f.—.Vf*'r<'njr  v.  Jienson,  itsa. 

Rkkkren  orM— Petition. 

8.  I^aws  10(17.  p.  8()0.  S  1.  provides  a  form  of  petition  for  the  c*arryinflr  Into  effect 
of  the  referendum  powers  reserved  to  the  people,  and  section  2  declares  that 
every  sheet  of  the  petition  for  petitioners Vsltcnatures  shall  be  attachcKl  to  a 
full  and  correct  copy  of  the  title  and  text  of  the  measure  so  proposc^d  by  the 
Initiative  petition,  but  such  petition  may  be  filed  with  the  Secretary  of  State 
in  numbered  sections,  for  convenience  in  handling,  and  referendum  petitions 
shaU  bc»  attached  to  a  full  and  correct  c*opy  of  the  measure  on  which  the  refer- 
endum is  demanded  and  may  be  filed  in  numbered  sections  in  like  manner. 
Held,  that,  while  an  initiative  petition  Is  required  to  contain  a  correct  copy 
of  the  title  of  the  act,  a  referendum  petition  contaliiinfc  a  full  and  c*orroct 
copy  of  the  act  without  the  title  is  sufficient.— f*rt7w»/»r  v.  Ren*on,  277. 

Statutory  OoNSTRrcTioN. 

4.  Where  several  statutory  provisions  are  Included  In  the  same  act  and 
adopted  together,  they  should  be  c'pnstrued  together,  and  if  possible,  all  be 
made  effective.— />M<ro  v.  Ladd,  12i». 

ITNAMBiarorrt  Trkmh. 

5.  When  the  language  of  a  statute  is  clear  and  unambiguous  the  (X>urts 
should  declare  the  meaning  Importc^d  and  not  resort  to  rules  of  construction 
for  some  other  meiinlng.— />u/ro  v.  I^add,  120. 

"Local  Statute"— Property  Benefited  by  Road  Improvement. 

6.  Within  Oonst.  Art.  IV.  S  23,  subd.  10,  forbidding  the  enactment  of  special 
or  local  laws  for  the  assessment  and  collection  of  taxes  for  State,  county,  town- 
ship, or  rotul  purposes.  Act  February  22.  10()5(ljaws  1005,  p.  410),  providing  for 
the  improvement  of  roads  at  the  expense  of  the  lands  benefited  thereby  on 
petition  of  a  majority  of  the  resident  landowners,  etc..  is  general  and  applica- 
ble throughout  the  State,  and  is  not  a  local  statute  applicable  only  to  a  par- 
ticular locality  or  limited  part  of  the  State  and  the  Inhabitants  of  that  part, 
though  its  operation  Is  contlngent.,dependlngon  the  wish  of  the  landowners 
in  the  vicinity  of  a  proposed  Improvement  and  the  existence  of  certain  con- 
ditions.—^r.  BenedicVn  Abbey  v.  Marion  County,  411. 

Constitutional   Limitation  on  Power   of  Leoi.slature  to  Create 
Municipal  Corporations. 

7.  The  Constitution  of  Oregon,  Art.  XI,  S  2,  as  amended  In  1006,  providing 
that  corporations  may  \w  formed  under  general  laws,  and  that  the  legislature 
shall  not  enactor  repeal  any  charter  or  act  incorporating  any  municipality, 
city  or  town,  now  prohibits  the  legislature  from  creating  any  c-orponitlon  of 
any  kind  by  a  special  act.— /'orrW/  v.  Port  of  Columbia,  IflO. 

Port  of  Columbia  a  Special  Public  Act. 

8.  The  act  incorporating  the  Port  of  Columbia  (Iaws  10(T7.  pp.  1R2, 100),  is  a 
special  public  act  creating  a  corporation,  and  is  in  direct  violation  of  Oonst. 
Or.  Art.  XT.  S  2,  as  amended  In  1006:  D\inn  v.  State  Cniterrity,  9  Or.  857.  and 
Lipfjett  V.  hadd,  28  Or.  M,  distinguished.— /-'arrW/  v.  Port  of  Columbia,  1«0. 

Special  Legislation. 

0.  Laws  1006,  p.  827.  making  it  an  offense  for  proprietors  of  places  where 
liquor  Is  kept  for  sale  at  retail,  to  permit  a  female  under  the  age  of  21  years  to 
remain  in  or  alxnit  the  place.  Is  not  special  legislation  l)eca use  excepting  there- 
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from  any  opiMi  ami  public  restaurant  or  dliiliiff  room;  this  lM>lnKn  classincatiou 
tliat  the  State  in  the  exeroij^c  of  Its  police  powers  can  lawfully  make.— iS<a/f  v. 
Baker,  881. 

Veto  Power— Abhenck  of  Constitutional  Provisions 
10.  In  a  democratic*  form  of  government,  the  authority  of  an  executive  to 
veto  an  enactment  of  the  legislative  department.  Is  not  an  Inherent  power, 
and  can  lie  exercised  only  when  sanctioned  by  a  constitutional  provision.— 
State  V.  A'/inf,  4S». 

STATUTES  OF  ORKGON  (Construed   in  This  Volume.    .See  Table  In  Front  of 
This  Volume. 

STATUTES  OF  THE    UNITED  STATES  (Considered  In  This  Volume.    See 
Table  in  Front  of  This  Volume. 

STOCK— Corporate  Stock.    See  (Corporations,  8. 

STRAP.    Assault  With  While  Armed.    See  Assault  ani>  Battery,  1. 

STREETS. 

(Control  of  Roads  Within  CJlty  Limits.    See  MrxicrPAL  Corp.,  1,  4. 
Selling  Ix)ts  With  Reference  to  Plat.    See  Dedication.  2. 

STREET  RAILROADS. 

Injury  to  Persons  on  Track— Evidence. 

1.  In  an  action  for  the  death  of  piiilntlfT's  intestate,  caused  by  his  lielnff 
struck  by  a  street  car.  evidence  examined,  and  that  of  a  certain  witness  for 
plaintifT  held  not  so  opposed  to  all  reasonable  prolnibllltles  as  to  require  Its 
exclusion,  as  a  matter  of  law,  from  the  Jury.—  Wolf  v.  City  liy.  Co.  04, 

Injury  to  Pedestrian  at  Crossing- Contributory   Neot.iuenck  of 
Person  Injured. 

2.  A  person  about  to  cross  a  street  at  a  crosslnjt  Is  not  l)Ound  to  wait  liecause 
a  car  is  in  sl^ht;  but  if  the  car  is  at  such  a  dlstaiice  that  he  has  time  to  cross, 
if  it  is  run  at  the  usual  speed,  it  is  not  ueKlljrence.  as  a  matter  of  law,  to  attempt 
to  <lo  so.—  Wolf  V.  City  Ry.  ( 'o.  64. 

Accident  at  (^rossin«— Oarb  Required. 

8.  It  Is  the  duty  of  a  street  railway  company,  in  operating  its  c/irs  at  street 
crossings,  to  use  such  care  as  Is  proportionate  to  the  danger*  likely  to  be  en- 
countered, reganlless  of  whether  the  rate  of  speed  has  iH'en  limited  by  statute 
or  ordinance,  or  not.—  Wolf  v.  City  liy.  Co.  rt-l. 

Reasonableness  ok  Speed  is  for  Jury. 

4.  Whether  a  given  speed  was  reasonable  for  a  street  car  in  a  large  city  at  a 
crossing  in  a  residence  tliat rlct  Is  a  question  that  should  be  submitted  to  the 
Jury.— Ho//  V.  City  Ry.  Co.  fll. 

Evidence— SuFFiciKNi'v. 

h.  Tiiat  at  the  lime  a  pedestrian  was  struck  by  a  street  car  there  were  seven 
persons  at  or  near  the  crossing  justlOes  an  Inference  that  the  street  was  much 
used.—  Wolf  V.  City  Ry.  Co.  ttl. 

Railroads  and  street  Railroads— Rules  as  tc»  Speed. 

«.  The  rules  governing  th«'  management  and  speed  of  steam  rallrotiils  and 
electric  street  railways  are  not  always  the  same,  and  a  rule  that  Is  applicable 
to  one  may  not  Ih»  controlling  against  the  other.—  Wolf  \\  City  Ry.  Co.  04. 

S U  M  M ON S.    Sa  me  a s  Process. 

Effect  of  Filing  Complaint  Without  Service.    See  Lim.  ok  Actions,  1. 

TAXATION. 

Statutory  Provision  kor  (Collection. 

1.  The  «*xtension  of  the  taxes  on  the  assessment  roll  Is  part  of  the  process  of 
collection  and  Is  no  part  of  the  assessment,  apportionment  or  levy.— H'^i/zt- 
houxe  V.  Clat*i>ii  County.  170. 

Recovkrv  ok  Taxes  Paid. 

2.  Where  a  void  tax  Is  voluntarily  paid,  it  cannot  Ih'  recovered  liack.— A'm- 
!/ene  v.  Lane  C<innty,  ION. 

Municipal  Taxation. 

«.  Under  Section  .S<HM,  B.  A  C.  Comp..  where  a  county  tax  collector  collects 
a  void  municipal  tax  and  turns  It  over  to  the  municipality,  the  remedy  of  the 
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taxpayer  (If  he  han  saved  hl8  rlffhtH),  Is  af^alnst  the  municipality,  and  not 
affalnst  the  county:  hence  the  county  having  collected  a  void  city  tax,  volun- 
tarily paid  by  the  taxpayer.  Is  not  Justified  In  refuMlntr  to  pay  itover.— A'uf/rwp 
V.  Lane  County,  468. 

For  Public  IniprovementH.    See  Municipal  Corporation,  1-8. 

Expense  of  Road  Improvement.s.    See  Hiomways.  1. 

TKNANOY  IN  COMMON. 

Partition— Po8»ks«ion—Tknanth  in  Common— Burden  of  Proof. 

1.  The  burden  l.s  on  the  plalntifTlu  partition,  unless  the  suit  Is  by  one  or 
more  tenants  In  common  of  a  vested  remainder  or  reversion,  to  allege  and 
prove.  If  denied,  that  he  and  defendant  were  in  possession  as  tenants  in  com- 
mon at  the  time  of  the  commencement  of  the  suit.— />v<'  v.  MoffeU  486. 

TKNDKR. 

Payment  into  (^ourt— Conditional  Tender— Withdrawal. 

1.  Where,  In  forcible  entry  and  detainer,  defendant  answered  that  he  had 
tendered  plaintlfT  $115  on  July  1,  1U03,  and  a  like  amount  on  August  1  of  the 
same  year,  as  rent  for  those  months  pursuant  to  an  alleged  oral  contract  for  a 
lease,  and  that  he  brought  said  sum  Into  court  and  dept)slted  It  with  the  clerk 
for  plaintitT,  he  could  not  thereafter  claim  that  the  tender  wjia  conditional 
only  as  a  part  payment  on  the  oral  contract,  and  having  ptild  the  money  into 
court,  could  not  withdraw  It  without  plalntifT's  consent.— Z>^c/*/'nWo/i  v.  Rima, 
.54<». 

Right  to  Unconditional  Tender. 

2.  Where  defendant  paid  money  Into  court  for  rent  already  earned  under 
an  alleged  parol  contract  for  a  lease,  the  tender  being  unconditional.  plaintlfT 
was  entitled  to  the  money  whether  defendant  was  successful  in  enforcing  the 
alleged  parol  contract  for  a  lease  or  not.— Derhenbach  v.  Hima,  640. 

TRANSITORY  ACTIONS. 

Venue  in.  Against  Non  Residents.    See  Venue.  :\. 

TRESPASS. 

Pleading—Surplusage. 

1.  Where  a  cause  of  action  to  recover  triple  damages  for  the  cutting  of 
timber  is  defectively  framed  under  Section  JM8,  B.  A  C.  Comp..  authorizing 
such  action,  but  enough  Is  alleged  to  constitute  a  cause  of  action  to  restrain 
such  cutting  as  a  trespass  or  the  commission  of  waste,  the  allegations  under 
the  statutes  will  Ik'  treated  as  surplusage,  and  the  cause  retained.— /i««t»  v. 
liorinu  Junction  Lurn.  To.,  2UH. 

Boundary  Dispute— Injunction— Remedy  at  I.aw. 

2.  A  suit  for  an  injunction  to  restrain  a  trespass  should  not  ordinarily  lx» 
used  to  determine  a  disputed  l)oundary  line,  such  an  injunction  being  spar- 
ingly used  because  the  plaintlfT  has  usually  a  remedy  at  law  or  an  equitable 
remedy  by  a  suit  to  determine  a  disputed  Ixmndary,  bot  h  which  are  less  severe 
than  the  remedy  by  Injunction.— i/i/mr  v.  Hum*,  124. 

iNJirNCTTON    AGA^NHT    TRESPArtS— IN.SOLVENC Y  OK    DEFENDANT. 

3.  The  insolvency  of  defendant  Is  not  reason  for  entertaining  a  suit  to 
enjoin  a  trespass,  where  the  main  purpose  is  to  determine  a  boundary  line 
and  obtain  possession  of  real  property.— /rwrnr  v.  Jiurns.  124. 

Enjoining  Trespass— Irreparable  Injury. 

I.  To  justify  a  court  of  equity  in  enjoining  a  trespass  it  must  appear  that 
nn  Irreparable  Injury  will  be  lnfllcte<l  unless  th»;  writ  Is  Issued.^ IfW/rr  v. 
IfurMt,  21H. 

Thhspass— Trial— Instructions. 

fi.  WluM-e,  In  trespass  to  land,  defendants  relied  upon  Its  user  for  several 
yt'ars  as  a  highway  while  the  land  wa,s  public  domain,  an  Instruction  that  by 
United  States  statute  a  right  of  way  for  highways  is  granted  over  public  lands, 
and  long-continued  user  by  the  public  Is  '*  suflflclent '' to  establish  an  accept- 
ance of  the  grant,  was  not  objectionable  as  declaring  long-continued  user 
"essential  "  to  the  j'stabllshment  of  the  highway.— 3foH///(>m<'rji/  v.  Somerx,  259. 

TRIAL. 

I NSTKUCTioNs— Sufficiency  of  as  a  Whole. 

1.  Where  an  Instruction  as  a  whole  clearly  states  the  law  as  to  the  meiusure 
of  damages  for  personal  Injury,  and  the  jury  could  not  have  l>een  misled 
thereby.  It  will  not  be  held  Insufficient  on  account  of  the  wording  of  a  portion 
thereof. — Ridinux  v.  Marion  County,^). 


Index.  655 

Demurrer  to  Evidence  Before  Defendant  Rests. 

2.  A  defendant  cannot  demur  to  plalntifT^s  testimony,  unless  he  also  rests 
his  case,  and  a  motion  for  nonsuit  Is  the  only  proceeding  for  Insufflcleney  of 
evidence  open  to  defendant  at  the  close  of  plaintlflf'scase.— /?roi/'n  v. /.*•»/♦/«, 358 . 

Evidence— Order  of  Proof— Discretion  of  Court. 

8,  Where  defendant  placed  In  evidence  during  plain tifr\s  evidence  In  chief, 
a  check  given  by  defendant  to  plaintiff,  containing  a  memorandum  Implying 
that  It  was  for  the  balance  due  on  an  item  of  plalntlfT^s  claim,  and  Introduced 
evidence  to  show  that  plaintiff  received  the  check  without  objecting  to  the 
memorandum,  the  court  could  in  its  discretion  allow  plalntlfT  In  rebuttal  to 
testify  that  the  memorandum  was  not  on  the  check  when  he  received  it.— 
Jtade  V  Hihberd,  501. 

Findings— Requisites. 

4.  When  an  action  is  tried  ^^'ithout  a  Jury,  the  findings  are  equivalent  to 
special  verdicts  and  must  be  afl  broad  as  the  material  issues.— Frf^??! an  v. 
TViimmcr,  287. 

i^AME. 

5.  If  findings  support  the  Judgment  and  conform  to  the  theory  of  the  pre- 
vailing party,  they  are  sufflcient.—/'V<»^ man  v.  Trummcr.  287. 

Evidence— Order  of  Proof— Statutory  Provisions. 

«.  In  an  action  by  a  l)ank  on  notes  transferred  to  It  without  endorsement, 
admission  of  evidence  tending  to  show  that  the  original  holder  had  agr(>ed  to 
cancel  the  notes  before  showing  that  the  one  transferring  the  notes  to  the 
bank  had  knowledge  of  the  agreement.  Is  not  error,  in  view  of  Section  842.  B. 
A  (LOomp.,  providing  that  the  order  of  proof  shall  Ih»  regulated  by  the  sound 
discretion  of  the  coart.— First  yat.  Bank  v.  McCuUouf/h,  5(18. 

Scope  of  Ob.tbctions  to  Bvidenok. 

7.  An  objection  to  testimony  on  specified  grounds  waives  all  other  grounds 
of  objection  not  Included  within  those  named. 

An  objection  to  a  question  asked  of  an  expert  on  the  ground  that  he  was 
not  qualified  to  testify  does  not  include  an  objection  that  the  proper  hypo- 
thesis had  not  In^en  fflvon.— J lihiebr and  v.  rnited  Artixann,  l.iU. 

Nonsuit. 

8.  The  province  of  a  motion  for  nonsuit  is  in  tlie  nature  of  a  demurrer  to 
the  evidence,  and  when  It  Is  sought  to  take  advantage  of  a  defect  In  the  plead- 
ings by  such  a  motion,  the  pleadings  should  be  construed  liberally,  as  if  on  a 
motion  by  defendant  for  Judgment,  notwithstanding  the  verdict  against  him. 
— Jaekxon  v.  Sumpter  Valley  Ry.  To.  455. 

Question  b'or  Jury— Evidence. 

».  Where  different  deductions  may  reasonably  Ik*  drawn  from  thv  evidence 
in  a  cause,  the  issues  are  for  the  jury;  and.  to  Justify  the  granting  of  a  non- 
suit, the  facts  and  Inferences  must  Im'  undisputed.— ./arA-«on  v,  Sumitter  Valfey 
By.  Co.  455. 

Order  of  Proof. 

10.  Where,  In  an  action  against  a  carrier  for  loss  of  goo<ls.  it  relied  on  a 
limited  liability  contract,  defendant,  though  entltle<l  to  Introduce  such  con- 
tract as  a  part  of  its  case,  had  no  right  to  lntro<lu<'e  It  as  a  part  of  plaintiff *s 
cross-examination,  or  to  ask  plalntltT  whether  at  any  time  prior  to  the  ship- 
ment Ills  nttentlon  was  directed  by  the  carrier's  agent,  or  by  anyone,  to  any  of 
the  printed  matter  on  the  Imck  of  the  contract.— 3Arf;r^'/or  v.  (frcf/un  R.  «(•  S. 
Co.  Tyjn. 

INSTKHCTIONS- RhQl'KSTS— INSTHITTIONS  ALREADY   GiVKN. 

U.  Keciuestrd  Instructions  subslantltiliy  covi'reti  by  the  general  charge  arc 
properly  refused. — Mvlireuor  v.  Oret/nn  R.  d-  y.  r<». 527. 

Nonsuit- Inkkrknces  From  Evidence. 

12.  On  a  motion  for  ti  nonsuit  every  reasonable  inference  from  the  evidence 
must  be  deduced  in  favor  of  the  plaintiff,  and  tliose  facts  must  Ik'  assumed  to 
be  true  which  the  Jury  might  fairly  find  under  the  ivstiinony. —Putnatn  v. 
Stalker,  210. 

Separate  Trtal  of  Defendants— Misdemeanor— Review  of  Court's 

DiStRKTION. 

18.  T'nder  .Section  l.m'>,  B.  *  CComp.,  providing  that  when  two  or  more 
defendants  are  Jointly  Indicted  for  a  felony,  any  defendant  requesting  It  must 
be  tried  separately,  but  that  In  other  cases  defendants  Jointly  Indicted  may 
b«»  tried  separately  or  Jointly,  in  the  discretion  of  the  court,  refusal  on  appeal 
from  Justice's  court  to  grant  separate  trials  to  persons  charged  with  a  misde- 
meanor, will  not  Ir»  held  error,  when  the  bill  of  exceptions  does  not  show  that 
the  court  abused  its  discretion.— *S7a^'  v.  Kline,  rM. 
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IUHCRKTION    ah  to  QlTKRTIONH   NOl'  SHOWING   BlAH. 

14.  ObJectluiiH  to  qu(\stionM  tondliiff  to  humiliate  n  wUiicsk.  hut  not  to  show 
bins  or  prejud !(•»',  tin' wlsoly  MUMtalncd  in  tht*  dlMcretlon  of  th«'  trial  rourt.— 
Sfatt'  V.  Reyner,  224. 

Waiver  and  Corbection  of  Error.m— Rkkusal  of  Nonsuit. 

15.  Though  plalutifTdld  not  prove  a  casf  NUltlcient  to  ro  to  the  Jury,  a  re- 
fusal of  a  nonsuit  will  not  lHMllsturl)»Hl,  If  defendant  afterward  supplie<l  the 
onilsKlon.— 7VirA-<»i/  v.  f'/ar/r,  516. 

I NSTRrcTioNS— Failure  to  Request. 

lA.  Where  a  party  did  not  request  a  direct  Instruetion  upon  a  point,  he 
should  not  eoniplaln  of  the  eourt\s  failure  to  instruct  ther»*on.— rr/rA^i/  v. 
f7arA-,516. 

Duty  of  Court  to  Reject  Unreasonaale  Testimony. 

17.  Where  the  undisputed  elreunistanees  show  that  the  testimony  of  n 
witness  is  so  Improlmble  and  unreasonable  that  a  fair  mind  must  reject  it.  the 
court  should  withdraw  such  testimony  from  the  Jury,— ir«// v.  fV/i/  Ru.  ^'«.  (U. 

Review— HARMLE.SS  Krror— Finding.s 

18.  Under  section  406.  B.<!k  (I.Oomp..  requiring  findings  on  all  material  Issues 
in  equity  cases,  and  providing  that  on  appeal  the  cause  shall  be  tried  anew 
without  reference  to  such  findings,  failure  to  make  flndinffs  Is  not  reversible 
error,  where  the  transcript  discloses  all  the  pro<*eedlnff8  had  and  evidence 
taken  Inflow,  and  especially  where  the  complainlnK  party  does  not  appetir  to 
have  been  prejudiced.— iSi/Z/i^r/m  v.  Hhmmer,^^, 

TRIAL  .iriKiKS. 

When  Shouhl  Withdraw  Testimony  From  Jury.    See  Kvidknce,  6. 
Not  Kv<*n  Hint  at  What  the  Oourt  Thought  of  the  Merits.    See  Criminal 
Law,  8. 

TRUSTS. 

Rkkulting  Trcsth— Payment  of  (Jonsiokration   for  Convryanor  to 
Another. 

1.  Asa  general  rule,  where  one  person  purchases  real  estate  and  pays  the 
purchase  price,  but  takes  the  deed  in  the  name  of  another,  a  resulting  trust 
arises  by  operation  of  law  In  favor  of  the  one  furnishlnir  the  purchase  money. 
—DeRoboam  v.  NchmidtUn^^S^. 

KviDENCE  TO  KsTABLisH— Parol  Evidrncr. 

2.  Such  a  trust  Is  exempt  from  the  operation  of  the  statute  of  frauds,  and 
may  In*  shown  by  parol.— /)e Rohoa m  v.  SchmidtUn,  888. 

Relationship  Between  Parties- Presumptions. 

a.  Where  a  deed  is  taken  In  the  name  of  one  whom  tht»  person  paying  the 
purchase  money  Is  under  a  lejaral  or  moral  obligation  to  provide  for,  as  a  wife 
or  child,  the  presumption  is  that  the  purchase  was  intended  as  an  advance- 
ment or  settlement,  and  not  in  trust  for  the  p*'rson  furnishing  the  money,  and 
evidence  toovercomt»  this  presumption  must  iK'of  the  most  satisfactory  kind. 
—DeRoboam  v.  *SV/imiVtt/<>i,  8H8. 

Time  of  Payment. 

4.  It  Is  Indispensable  to  the  establishment  of  a  trust  that  payment  of  the 
purchase  price  should  actually  Im»  made  by  the  person  asserting  the  trust,  or 
that  a  binding  obligation  therefor  Ix^  incurred  by  him  as  part  oT  the  original 
transaction  at  or  iM'fore  the  time  of  conveyance;  payment  at  some  subsequent 
time  not  IxMnff  sulflcient.— />r/if>/>fmm  v.  iSVAmiVW/m,  8HS, 

Wkkuit  and  Sufficiency  of  Kvtdrncr. 

6.  Evidence  to  establish  a  resulting  trust  must  Ix'  clear  and  convincing, 
and  wh<Mi  the  testimony  is  In  doubt,  or  the  evidence  confllctiuK. the  lepfal  title 
must  prevail.  Evidence  examined  and  hfid  Insutllcient  to  esUiblish  a  result- 
injic  trust  in  favor  of  a  husliand  In  land  conveyed  to  his  wife.— /V/^»i/>«»am  v. 
Sctnnidtlin.SSH. 

Resulting  Trust— Effect  of  Evidence. 

6.  In  a  suit  to  enforce  an  alleged  result  I  njr  trust  In  certain  land,  evidence 
field  In-ufflclent  to  sustain  a  tlndluR  that  plaintllT  and  <lefendant  W.  purchased 
the  land  Jointly,  under  an  aKreenient  that  the  actual  cost  of  the  land  was 
IT.oOHand  that  plaintiff  should  1h»  entitled  to  a  certain  portion  of  th»'  entire 
tract  on  that  Iwisls.  but  to  require  a  finding  that  defendant,  acting  as  real 
estate  brokers,  sold  so  much  of  the  land  as  plaintiff  desired  in  a  slntr le  tnict 
on  a  iMisls  of  |7,(M)i)  for  the  entire  tra<*t,  and  themselves  took  the  balance  of  the 
tract  In  detached  portions  under  their  option  to  purchase  the  entire  tract  for 
S^,m).—SroU  V.  White,  111. 
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Tkstamkntart  Trusts— What  Courts  Havb  Jurisdiction. 

7.  The  circuit  courts  have  Jurisdiction  of  the  subject  matter  of  trusts 
created  by  wills  which  Impose  on  executors  the  duties  of  testamentary 
trustees,  to  the  exclusion  entirely  of  probate  courts.— i2oac/i'«  Ettate^  179. 

UNITED  STATES  STATUTES  Considered  In  This  Volume. 
See  Table  in  Front  of  This  Volume. 

VENDOR  AND  PURCHASER. 

Ordinary  Prudence  in  Making  Purchases— "Good  Faith." 

1.  Good  faith  is  an  honest  intention  to  abstain  from  taking  any  uncon- 
scientious advantase  of  another,  even  through  the  forms  or  technicalities  of 
law,  together  with  an  absence  of  all  belief  of  facts  which  would  render  the 
transaction  unconHClentious.  A  want  of  that  caution  and  diligence  which  an 
honest  man  of  ordinary  prudence  is  accustomed  to  exercise  In  making  pur- 
chases Is,  in  Judgment  of  law,  a  want  of  good  faith.— Jenn/n£/«  v.  IjenU,  488. 

Vendor  and  Purchaser— Notice. 

2.  Whatever  Is  Hufflcient  to  put  a  subsequent  purchaser  on  inquiry  must  be 
considered  legal  notice  to  him  of  the  facts  inquiry  would  have  disclosed  by 
the  exercise  or  reasonable  diligence.— T^en/iinci  v  T^enU,  483. 

VENUE. 

Change  ok  Venue— Akpida viTS-NBOBSSir y— Statutory  Provision. 

1.  Under  Section  1260,  B.  &  O.  Comp.,  providing  that  in  annctlon  for  afelony, 
where  the  cause  is  at  Issue  upon  a  question  of  fact,  the  court  may  order  the 
place  of  trial  to  be  changed,  when  It  appears  by  affidavit,  to  the  satisfaction 
of  the  court,  that  a  fair  and  Impartial  trial  cannot  be  had  in  the  county,  etc., 
a  motion  for  a  change  of  venue  In  an  action  for  a  felony,  when  a  transfer  of 
the  cause  is  objected  to,  raises  an  issue  which  must  be  determined  by  the  court 
from  an  inspection  of  alfldavits.— fiftofe  v.  Kline,  428. 

Appeai^— Record— Bill  ok  Exceptions— Contents. 

2.  Affidavits  for  a  change  of  venue  must  be  Incorporated  In  a  bill  of  excep- 
tions and  transmitted  to  the  Supreme  Court,  in  order  to  have  the  action  of  the 
trial  court  reviewed  on  appeal,  If  such  action  is  assigned  as  error,  and  where 
such  affidavits  are  merely  certified  by  the  clerk.  It  does  not  make  them  a  part 
of  the  bill  of  exceptions,  and  alleged  error  In  refusing  to  grant  a  change  can- 
not be  considered.— *S/a<e  v.  Kline,  426. 

Venue. 

8.  Under  Section  44,  B.  A  O.Comp.  transitory  actions  against  a  nonresident 
may  \ye  commenced  In  any  county  that  the  plaintiff  may  select,  and  personal 
service  anywhere  within  the  State  will  give  the  court  Jurisdiction.— ^roirn  v. 
I^ult,  J«8. 

VERDICT. 

Findings  Equivalent  to  Special  Verdicts.    See  Trial.,  4. 

VOLUNTARY   PAYMENT. 

With  Knowledge  of  All  the  Facts,  Cannot  1k>  Recovered.    See  Payment,  1. 
A  Void  Tax  Voluntarily  Paid,  Cannot  be  Recovered.    See  Taxation,  2. 

WAIVER. 

Of  Objection  to  Jurisdiction  by  Form  of  Answer.    See  Equity,  8. 
To  Indictment  Charging  More  Than  One  (Vlnie.    See  Indictment,  2. 

WATERS. 

What  Streams  are  Navigable— Floatage  of  r^ocis. 

1.  In  Oregon  streams  whlcli  In  their  natural  state,  whether  with  the  usual 
volume  of  water  or  during  ordinary  recurring  freshets,  can  he  profltably  used 
for  purposes  of  commerce,  are  navigable  and  must  be  considered  public  high- 
ways for  such  purposes.— A'a mm  v.  Xormand,  9. 

Navigable  Waters— Increasing  Volume  by  Dams— Flooding. 

2.  A  stream  not  a  natural  highway  for  connnerclal  purposes  cannot  be 
made  so  by  means  of  dams  or  causing  sudden  !loo<ls  to  the  injury  of  riparian 
owners,  though  the  use  of  streams  may  \w  Improved  by  dikes  or  dams  that  do 
not  materially  interfere  with  the  natural  flow:  Ionian  Power  Co.  y.  lAchtv,42 
Or.  5<Vi,  distinguished.— A'crmm  v.  Normarul,  9. 

50  Or. 42 
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FliOATAOK  OF  Loos— BVIDKNCK. 

8.  The  evidenco  Hhows  that  the  North  Fork  of  Klaskanle  River,  in  Its  nat- 
ural state,  cannot  be  HuceessfuUy  used  for  floating  logs  to  tide  level,  except  at 
extreme  high  water,  which  usually  lasts  but  a  few  hours.— /Tamm  v.  NwrmawU  9. 

Floatable  Htrkam. 

4.  A  stream  that  in  its  natural  condition  will  not  carry  saw  logs,  except  at 
times  of  very  high  water,  which  usually  lasts  but  a  few  hours,  and  then  only 
small  and  medium  sized  logs,  is  not  a  navigable  stream  or  a  highway  for  the 
purpose  of  floatage.- A'amm  v.  JX'ormant/,  9. 

Public  Advantaqb  Not  a  Test  of  NAvrGABiLiTY. 

5.  The  navigable  or  floatable  capacity  of  a  stream  cannot  be  determined  or 
affected  by  its  importance  to  public  or  private  interests,  and  any  rights 
claimed  must  be  luised  on  the  actual  condition  of  the  stream  or  upon  some 
constitutional  procelHling.  conflscation  being  a  method  of  acquiring  property 
not  recognized  by  the  courts  of  the  United  States.— A'amm  wSormand,^. 

Watkr  OoritHF.H— Obstruction  of  Flow— Maintenance  of  Dam. 

0.  Where  complainants  and  their  predecessors  In  interest  for  more  than  SO 
years  had  asserted  and  exorcised  a  right  each  year  to  construct  and  maintain, 
whenever  necessary,  a  temporary  dam  or  obstruction  in  the  main  channel  of 
a  river  to  divert  water  into  a  creek  for  irrigation  purposes,  without  any  intl- 
matioi\  from  defendants  or  their  predecessors  in  interest  that  complainants* 
right  to  maintain  the  dam  was  questioned,  complainants  acquired  a  prescript- 
ive right  to  maintain  it,  notwithstanding  defendants  clandestinely  and  with- 
out complainants^  knowledge  at  various  times  forcibly  destroyed  the  w^orks 
so  maintained.— flrattafn  v.  Conn,  166. 

Proper  Division  of  Water  Frontage.    See  Navigable  Waters,  1. 

WITNKSHKS. 

KvrnRNCK— Damages- Conclusion  of  Witness. 

1.  Though  n  witness  may  state  the  facts  upon  which  an  alleged  damage  is 
predicated,  he  should  not  be  allowed  to  give  his  opinion  as  to  the  amount  of 
damages  resulting  from  a  given  act,  that  being  for  the  Jury  to  determine.— 
Montijomerv  v.  Somen,  259. 

Harmless  Error. 

2.  Krror  in  an  action  for  trespass  to  land.  In  allowing  a  witness  to  give  his 
opinion  as  to  the  amount  of  damages  resulting  from  the  trespass,  was  harm- 
less, it  appearing  that  the  incompetent  testimony  did  not  influence  the 
\erdU^t.—^font{/omery  v.  Somern,  259- 

PREST'MPrroN  That  Testimony  Will  Support  Verdict. 

3.  W  here,  in  an  act  Ion  for  damage  to  a  growing  hay  crop  by  trespass,  defend- 
ant's  bill  of  exceptions  to  the  ruling  admitting  testimony  as  to  the  value  of  the 
crop  did  not  contain  all  the  evidence,  and  there  was  no  statement  that  testi- 
mony was  not  offered  to  show  how  many  tons  of  hay  the  crop  would  have  made, 
had  It  not  been  Injured,  or  the  cost  of  harvesting,  it  must  Ik»  presumed  that 
there  was  such  testimony  introduced  sufficient  to  suppoit  the  verdict,— Hon/- 
gomery  v.  Somera,  259. 

Offering  Exiifbits  on  Oross-Examfnation. 

4.  Where  a  witness  has  referred  to  documents  on  dln'ct  examination,  the 
opposite  party  has  a  right  to  have  such  documents  identified  and  marked  as  a 
part  of  the  cross-oxumlnation,  but  it  is  very  doubtful  whether  they  can  then 
be  offered  in  evidence.— //i7(/^bramZ  wUjiited  Artisans,  159. 

Competency— Knowleimje. 

5.  Where  the  local  secretary  of  a  mutual  l>eneflt  8o<Mety,  in  making  out 
proofs  of  death  of  a  memlH»r.  procured  the  assistance  of  an  attorney,  who  was 
also  a  memlier  of  the  order,  and  who  subsequently  iK^came  the  attorney  of  the 
beneficiary  in  an  action  on  the  benefit  certificate,  the  secretary  was  compe- 
tent to  testlfly  whether  she  procured  such  attorney\s  aid  as  a  brother  member 
of  the  order  or  as  an  attorney.— ////c/^'ftrarwi  \.  United  Artisans,  160. 

Relevancy  of  Testimony. 

6.  In  an  action  involving  the  cause  of  death  of  a  person  w^ho  was  found  shot, 
a  hypothetical  question  asked  of  medical  men  as  to  when  riuor  mortis  would 
set  in  where  a  pi'rson  shot  through  the  temple  died  almost  immediately,  is 
competent,  relevant  and  inRtGrl&l. —Hildebrand  v.l  nited  Artisans,  160. 

Competency  of  Expert  Witness. 

7.  A  physician  testifying  tus  an  expert  must  first  l>e  shown  to  be  qualtfled 
either  by  actual  experience  In  similar  cases  to  the  one  put  to  him  or  by  such 
careful  and  deliberate  study  as  enables  him  to  form  a  definite  opinion  of  his 
own  with  reference  to  the  matter  under  consideration.— /r<W«5rowi  y.  United 
Artisans,  169. 
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OBKDIBIIilTY  OF  TESTIMONY  OF  ACOUSKD. 

8.  The  court  Instructed  that  an  accuned  is  deemed  a  competent  witness, 
and  that  while  the  Jury  should  f^lve  his  testimony  such  welKht  and  credibility 
as  they  might  consider  it  entitled  to,  yet  tliey  were  to  consider  In  connection 
therewith  that  accused  was  testifying  In  his  own  behalf;  that  they  were  not 
bound  to  consider  his  testimony  as  absolutely  true,  nor  as  equal  to  the  testi- 
mony of  a  disinterested  witness,  but  to  bear  in  mind  that  defendant  spoke  In 
his  own  Ix'half,  and  that  the  jury  should  consider  the  great  temptation  which 
one  so  situated  was  under,  so  to  speak,  as  to  procure  his  acquittal.  Held,  that 
the  Instruction  was  erroneous,  as  seeminff  to  leave  an  Implication  that  it  was 
lncunil>ent  on  the  Jury  to  consider  defendant\s  testimony  as  false,  and  for 
that  reason  to  reject  \X..— State  v.  Bartlett,  440. 

Duty  of  Court  to  Reject  Unrearonablb  Testimony, 

9.  Where  the  undisputed  circumstances  show  that  the  testimony  of  a  wit- 
ness is  so  Improbable  and  unreasonable  that  a  fair  mind  must  reject  It.  the 
court  should  withdraw  such  testimony  from  the  Jury.— M'oV  v.  CUu  Rv.  Co.  64. 

WORDS  AND  PHRASES. 
"Marnings." 

1.  The  word  "earnings"  may  mean  either  gross  or  net  receipts,  but  in  the 
present  Instance  It  Is  used  to  indicate  net  returns.— //Oomf«  v.  MacFarlane,  189. 

"Good  Faith." 

2.  Good  faith  is  an  honest  intention  to  abstain  from  taking  any  uncon- 
scientious advantage  of  another,  even  through  the  forms  or  technicalities  of 
law,  together  with  an  absence  of  all  belief  of  facts  which  would  render  the 
transaction  unconscientious.  A  want  of  that  caution  and  diligence  which  an 
honest  man  of  ordinary  prudence  is  accustomed  to  exercise  In  making  pur- 
chases is,  in  Judgment  of  law.  a  want  of  good  tfiith. —Jenninun  v.  I^ntz,  4^. 

"  Prima  Facie  Evidence." 

8.  "  Prima  facie  evidence"  is  that  degree  of  proof  which,  unexplained  or 
uncontradicted.  Is  by  itself  sufficient  to  establish  the  truth  of  a  legal  principle 
asserted  by  a  party —State  v.  Kline,  426. 

"  Probable  Cause." 

4.  The  fact  that  the  plaintifT  in  an  action  for  malicious  prosecution  was 
examined  before  a  committing  magistrate,  when  witnesses  were  called  for 
both  sides,  and  was  held  to  answer,  establishes  a  prima  facie  case  of  proliable 
cause  for  the  arrest,  subject  to  evidence  that  the  action  of  the  magistrate  was 
Induced  by  fraud  or  other  improper  Influence.— Putnam  v.  Stalker,  210. 

Same. 

5.  One  who  consults  the  district  attorney  b<»fore  commencing  a  criminal 
prosecution  and  discloses  to  him  all  the  facts  which  he  knows  or  has  reason  to 
believe,  and  is  advlse<l  to  begin  a  prosecution,  does  not  act  without  probable 
cause,  even  though  by  diligent  search  he  might  have  discovered  other  and 
exculpatory  facts.  If  he  acted  in  good  faith  on  the  advice  so  received.— /'M<»am 
V.  Stalker,  210. 

**  Property." 

6.  "Property"  means  everything  of  exchangeable  value,  and  includes 
money,  chattels,  things  in  action,  and  evidence  of  debt.  This  also  is  recognized 
as  Including  things  which  may  be  sold  and  that  may  be  assessed  for  taxation. 
Fi»hbum  V.  lAinderthausen,  868. 

"  Saix)on." 

7.  A  "saloon"  is  a  building  or  place  where  liquors  are  kept  for  sale  at  retail, 
and  may  Include  more  than  one  room.— »V/a/<r  v.  Baker,  428. 

Words- Ascertaining  Meaning. 

8.  The  meaning  of  a  word  may  be  varied  by  the  text  in  which  it  is  found, 
and  if  that  does  not  fix  it,  resort  may  be  had  to  parol  testimony  to  ascertain 
the  surrounding  circumstances  and  thereby  determine  the  intention  of  the 
parties.— /yOom<»  v.  MacFarlane,  129. 

"Beer."    See  Intoxicating  IjIqi^ors,  7. 
Meaning  of  Particular  Words.    See  Contracts,  2. 
"Road."    See  Highways, 8. 

WRITINGS. 

Secondary  Evidence  of.  When  Given.    See  Evidence,  ;J5. 
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